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MODERN TRENDS IN COMMERCIAL LAW 
AND PRACTICE * 


BACKGROUND 


To see the present position in perspective, one must first briefly 
look back. The foundation of our commercial law was laid in the 
nineteenth century; in shipping and marine insurance already largely 
in the eighteenth. For well over a 100 years this country has been 
the leading forum for the resolution of commercial disputes. Originally 


owners formed themselvs into mutual Protection and Indemnity 
Associations, commonly known as “ Clubs,” with world-wide member- 
ship. English was the lingua franca. Most standard contracts in 
common use were governed by English law, and by the middle of the 
nineteenth century many of them included arbitration clauses. Arbitra- 
tion law is a vital part of our commercial law and an impaytant by- 
product of our international trade. 

Before dealing with trends in the substantive law, it is necessary 
to say something about the practice. Speed and efficiency in the 
resolution of disputes are at least as important to the commercial 
community as the quality of individual decisions. I therefore begin 
with a brief reference to the relationship between arbitration and the 
courts and to the Commercial Court in particular. 


THE COURTS AND ARBITRATION 


The relationship between litigation and arbitration in this country 
has always been somewhat ambivalent, and there are signs that the 


* This paper was given as the Sixth Choricy Lecture at the London School of 
Economics on June 22, 1977; it has been revised to meet subsequent developments 
as far as was practicable. 
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lines of demarcation may have to be re-examined. Since freedom 
of contract is one of the comer-stones of our law, subject only to 
illegality and the minor restraint of our rules of public policy, our 
courts have always respected arbitration as the parties’ forum of 
choice. On the other hand, agreements designed to oust the jurisdic- 
tion of the courts are contrary to public policy. The first test came 
with the famous decision of the House of Lords in Scott v. Avery! 
over 125 years ago. The issue was whether an arbitration clause, since 
then known as a “Scott v. Avery clause,” was contrary to public 
policy and therefore invalid, because it provided that neither party 
could sue on a contract unless and until the dispute had first been 
referred to and decided by arbitration. After taking the advice of no 
leas than 11 puisne judges, the House of Lords accepted the bare 
majority view that the clause was valid. But it only did so on the 
somewhat legalistic ground that such a provision did not finally oust 
the jurisdiction of the courts, since it left to the parties the right to go 
to the courts after the dispute had been referred to arbitration and 
become the subject-matter of an arbitral award. This remains the 
law, but the philosophy of the compromise can only be understood in 
the light of the control exercised by the courts over issues of law in 
arbitrations. This is the unusual feature of our system and of some 
of the countries to which it has been exported (but not the United 
States), that the courts retain the final say on issues of Jaw by means 
_ of the “ Special Case” procedure, which has been part of our law 
for over 100 years. Either party may request the arbitral tribunal 
to state a case for the opinion of the court on any material and 
substantial pomt of law arising in the arbitration. If the tribunal 
refuses, it can be ordered to do so by the court. 

The courts will finally decide the point or points of law involved, 
in the first mstance in the Queen’s Bench Division, in commercial 
cases in the Commercial Court, and then with rights of appeal up to 
the House of Lords in the usual way. In this way decisions on Special 
Cases stated by arbitrators have contributed immensely to the develop- 
ment of our commercial law. An agreement which purports to 
exclude this procedure is unenforceable on grounds of public policy 
in England and Wales, though permissible in Scotland.” However, 
the Special Case procedure is intrinsically unsatisfactory in many 
ways, and it is also open to abuse by parties who merely wish to gain 
time and to put difficulties in the way of the other side. It is being 
increasingly criticised, and I shall have to return to this point later. 


THE COMMERCIAL COURT 
The creation of the Commercial Court in 1895 is a landmark in our 
commercial law.” The judges of the Queen’s Bench recognised that 

1 (1856) 5 HLL. 811, 

2 Seo s. 3 and 5 of the Administration of Justice Act (Scotland) 1973. The 
anomaly fs perhaps explicable on the ground that there had previously never been 
any Special Case procedure in Scotland. 
the history see Mathew’s Practice of the Commercial Court 
Anthony 
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the speedy and efficient resolution of commercial disputes was not 
only of importance to our administration of justice, and indeed to 
our national interest, but also that it was a matter for specialist 
judges. After various attempts to set up a Commercial Court by 
statute, a “List of Commercial Causes” in the Queers Bench 
Division was finally introduced by a resolution of the judges. This 
became known as the “ Commercial List,” or the Commercial Court, 
although the court only became statutory in 1970. The present 
definition of commercial actions, which has hardly changed in over 
80 years, is 
“any cause arising out of the ordinary transactions of merchants 
and’ trades ind, without -prejadice to the. Saa oF the 
Seer oie: Boy cates relating to the. conitiucdon. of ‘a 
mercan ee ioe rbot oF micecinadiee, affreightment, 
i agency and mercantile usage. 
The objects and features of the Commercial Court were threefold. 
First, its judges were drawn from former barristers with special ex- 
perience in commercial cases. Until 1970 this was done pragmatically 
by the judges themselves, under successive Lord Chief Justices, b 
deciding which Queen’s Bench judge should take the Commercial 
List during each legal year. Since 1970 the judges of the Commercial 
Court are nominated by the Lord Chancellor.’ Secondly, the pro- 
cedure in commercial cases was to be as speedy and flexible as 
possible, particularty by relaxing the strict rules of pleading and 
evidence. Thirdly, as an adjunct to the second feature, the judge in 
charge of the List has always dealt with interlocutory applications in 
commercial cases himself; not the Queen’s Bench Masters. This has 
two important consequences, First, the judge has control of the cases 
from an early stage. He can discourage prolixity in pleadings and 
unnecessary requests for particulars and discovery. He can use his 
experience and influence to compel the parties to cbncentrate on the 
real issues, often by ordering the trial of preliminary issues or hiving 
off quantum from liability. He himself fixes the dates for trials and 
summonses according to their estimated length, giving priarity to 
cases which are urgent. The second important consequenee is that 
commercial cases leap-frog the first stage of ordinary interlocutory 
applications in the Quesn’s Bench Division. These are heard initially 
by a Master, and then by a judge only on appeal. The pressure is 
nowadays such that the telescoping of the two stages may save weeks, 
often months, It is particularly important in applications for 
judgment on the ground that there is no arguable defence. In the 
present economic difficulties these applications abound, since success 
in litigation is no longer measured simply by the decision whether or 
not a party is liable to pay. The problems of liquidity are such that 
an immediate judgment, or the ability to stave off the day of 
reckoning, can make the difference between survival and insolvency. 
The hearing of interlocutory applications therefore takes up a sub- 


t RS.C, Ord. 72, r. 1. ® Administration of Justice Act 1970, s. 3. 
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stantial part of the time of the judge in charge of the List, but it is one 
of the most valuable aspects of the court’s jurisdiction. 

It is convenient to complete the history of the court before turning 
to the substantive law. The court has always had more work than 
judges available to do it. It is not just a question of numbers. Like 
all Queen’s Bénch judges, the judges of the Commercial Court are 
required to go on Circuit, to sit at the Old Bailey, in the Divisional 
Court and in the Criminal Division of the Court of Appeal. In 
theory their commercial work takes priority, but theory and practice 
often differ. The demands on judicial time are great and not always 
systematic. After the war, the pressure on the court became such that 
there was increasing criticism of its workings, both from the litigants 
and from the practitioners, who felt that their clients’ needs were not 
bemg adequately met. The main criticism was that it took too long 
to obtain dates for trials and of delay during the interlocutory stages. 
The criticisms were justified, but they were only partly due to the 
organisation of the court, They were and are also largely due to the 
pressure of work on the practitioners, both solicitors and barristers. 
Both are specialists, and, like all successful specialists, most of them 
have more work than they can manage within a reasonable time. 
However, the main cause of delay was—and remains—a shortage 
of judge-power and other administrative shortcomings which some- 
times cause the users of the court to feel that it is nm on a hand-to- 
mouth basis, if not on a shoe-string. In 1961 the Lord Chancellor, 
Lord Kilmuir, set up a “ Commercial Court Users’ Committee ” under 
the chairmanship of Pearson J., now Lord Pearson, to seek to im- 
prove the position, The committee consisted of representatives from 
some 25 trade associations covering the fields of banking, insurance, 
shipping, the commodity trades and arbitral organisations. The 
committee made a number of recommendations for improving the 
workings of the court, many of which have since been implemented. 
The resolution of the judges which set up the Commercial List in 
1895 was brought up to date by the Rules of the Supreme Court.‘ 
Practices which had previously been discretionary, although generally 
observed, became enshrined in the Rules. An important innovation 
was the right to issue writs marked “Commercial Court” directly, 
whereas it had previously been necessary to apply to the judge 
specifically to transfer commercial cases from the ordinary Queen’s 
Bench List, which involved costs and delay. Another consequence of 
the recommendations was that it became the universal, and not only 
the general, practice that the Commercial judges were selected from 
specialists in this field, and in 1970 their nomination by the Lord 
Chancellor was made a statutory requirement.’ At present there 
are seven Queen’s Bench judges who have been nominated under 
this provision; until recently there were only three or four regular 
incumbents. Finally, the same statute’ introduced an important 


* RSC, Ord. 72, 
T Administration of Justice Act 1970, s. 3. 3 Ibid. 1. 4. 
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innovation which had also been recommended by the committee as 
long ago as 1961. This is that a judge of the Commercial Court may 
accept appointment as sole arbitrator or umpire in arbitrations where 
the dispute appears to him to be of a commercial character, provided 
that he obtains the consent of the Lord Chief Justice to do so, 
having regard to the requirements of his availability for other duties. 
The proviso is no impediment in practice, and the fees payable for 
this service are low and are paid into court. The provision is being 
used to an increasing but still very limited extent. Such arbitrations 
have to be fitted into the Commercial List in the same way as other 
fixtures; if they could be dealt with more speedily, their number 
would no doubt increase. They are conducted in the same way as 
ordinary arbitrations. They take place in private and the award is 
only published to the parties. But there is an important distinction so 
far as Special Cases are concerned. Although the judge is generally 
in the same position as an ordinary arbitrator or umpire, the statute 
provides that if he states his award in the form of a Special Case, 
an appeal goes straight to the Court of Appeal. This has two 
advantages. First, it tends to reduce the number of Special Cases, 
because the parties may be readier to accept the decision of a 
Commercial judge as final. Secondly, if a Special Case is stated, one 
stage of the potential appellate process is omitted. 

Despite these various improvements and the increase in the number 
of its judges, it must be said that the Commercial Court is still 
suffering from the same weaknesses as those which gave rise to the 
“ Commercial Court Users’ Committee” some 15 years ago. This is 
because the work of the court has again vastly increased, no doubt 
in part because of the economic instability of our time. Both booms 
and shimpes tend to give rise to commercial disputes. In both cases 
parties try to get out of contracts; either because greater profits are 
to be made elsewhere or because the contracts have become unprofit- 
able. Criticisms on account of delays are therefore as prevalent as 
ever, and radical measures will have to be taken if they are to be met. 

I must end this part by giving some idea, necessarily only approx- 
imate, of the volume and nature of the work with whiclt the court 
nowadays has to deal. In 1976 over 200 actions were brought before 
the Commercial Court and nearly 1,200 summonses were issued. 
About 110 of the actions proceeded to judgment, as well as over 900 
summonses. This year is showing a substantial increase over these 
figures over 970 summonses having been disposed of between 
January and the end of July. There are no statistics which break down 
the subject-matter of the cases, but there are two factors of great 
significance, although in terms of numbers they can again only be 
estimated, First, I would estimate that in well over 90 per cent. of 
the cases at least one of the parties is foreign, and that in the 
great majority both or all the parties are foreign. This results from 
the fact already mentioned, that a vast proportion of all international 
trade is conducted under contracts governed by English law, parti- 
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cularty in the fields of shipping, insurance, and the sale of commo- 
dities, Many of these contain clauses providing for arbitration or 
litigation here, but without any other connection with this country. 
In the result there cannot be any other court m the world which 
deals to the same extent with foreign disputes and foreign litigants. 
The sums of money involved are often very large. Cases involving 
millions of pounds are becoming increasingly commonplace, and in a 
few cases tens and sometimes even hundreds of millions. The 
working of the court has therefore often been described’ as an im- 
portant invisible export. 

The second distinctive feature is that a large proportion of the work 
of the court arises out of arbitrations in one way or another. In 
1976, 34 Special Cases were listed for hearing by the court; last year 
there were already 33 in the first six months, A large number of 
summonses arise in connection with arbitrations. It must be remem- 
bered that on every day there are literally thousands of arbitrations 
pending in this country. It has been estimated that about 10,000 are 
disposed of during each year, though of course the great majority 
involve substantially no issues of law, and only a tiny (but increasing) 
minority result in Special Cases. 

Another feature of the work of the court is that almost every 
case involves, at least tacitly, a question of private international law, 
although usually this answers itself without the need for argument. 
The court is continuously concerned with applications for leave to 
serve intended defendants outside the jurisdiction. These are made 
ex parte on affidavit without an oral hearing and are dealt with 
by the judge in charge of the List in his spare time. They may then 
be followed by applications by the defendants to have the service set 
aside. I shall have to return later to the question of jurisdiction in 
international cases. 


CHANGES IN THE SUBSTANTIVE Law: APPARENT OR REAL? 
Changes in the substantive law are generally more difficult to identify 
than changes in the practice. They involve subjective assessments 
of trends of apparent trends, and in a summary review like the present 
such assessments must inevitably be superficial What appears to 
some as progress will be rejected by others as aberration or even as 
heresy, soon to be obliterated. It depends on one’s jurisprudential 
approach. But few would deny that in the last 20 years something 
like a wind-of-change has blown through our commercial law. 

In the immediate post-war era the decisions of the twenties were 
still seen as the great landmarks. The judgments of the Courts of 
Appeal of that time, including famous commercial judges like 
Scrutton, Atkin and Bankes L.J., were revered like the laws of the 
Medes and Persians. Nowadays this ig a by-gone age. Scrutton, for 
instance, is no longer a name to conjure with, not because he and 
his brethren lacked the stature which was rightly accorded to them, 
but because the economic, social and political era in which they 
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worked was radically different from the world of today. They were 
and could be Olympian, in a world still largely dominated by 
British commercial and political power. In this way, and in the 
transactions with which they had to deal, their world was less com- 
plex, but still comparable to earlier times which supplied the prece- 
dents for their judgments and were cited and construed almost like 
statutes. They functioned in a different forensic atmosphere. 
Admittedly, each generation sees itself as living and working in a 
new world, with an over-simplified picture of the past which it has 
absorbed. But the everyday approach of judges and practitioners 
today bears out that times have changed. Old cases are much more 
rarely cited and no longer treated as sacrosanct, not because the 
decisions are regarded as wrong, but because they do not cover 
the problems of modern situations. It often seems as though the 
main concer of present-day courts with the older cases is merely 
to ensure that they are not overlooked but dealt in a forensically 
acceptable manner. To this extent the doctrine of stare decisis has 
become diluted, at least temporarily, and this applies in the field 
of commercial law at least as much as in any other field. The decision- 
making process has become much more flexible. 

However, it must also be frankly admitted that these generalisations 
are impressions based mainly on the jurisprudential approach of the 
Court of Appeal in recent years, To speak of “ the Court of Appeal ” 
as though it were a single, uniform entity is of course in itself an over- 
simplification. One of the crucial differences between the Anglo-Saxon 
and civil law systems lies in the identifiable responsibility for indi- 
vidual decisions of individually named judges. In the process of 
weighing up a reported case as an authority, every judge and counsel 
begins by registering the names of the judges, and often of the counsel, 
who were in it. This is a matter of experience of how the law works. 
No text-book will explain the different reactions which any court will 
have, for instance, to a judgment of Kekewich J. and Atkin J., though 
the difference in effect is fundamental. Personalities, and *personal 
qualities and opinions, play an enormous role in our laW. It would 
be Jess than frank to close one’s eyes to this. The present time is no 
different from any other in this respect; indeed, being a time of change, 
the influence on the development of the law of individual judges and 
of their jurisprudential philosophy is perhaps greater than at any time 
since Lord Mansfield. 

Another factor is the different role played by the Court of Appeal 
and the House of Lords. In everyday practice, though not of course 
in law, the Court of Appeal is the nerve-centre of our legal system. 
Tt shapes the advice to litigants and the approach of judges of first 
instance, In recent years its philosophy has generally been radical; 
largely under the influence of Lord Denning. The philosophy of the 
House of Lords has been different. There has sometimes been a polar- 
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isation, occasionally almost a confrontation,” between the approaches 
of these two great appellate tribunals. There is much to be said for 
both points of view, and the pendulum of the common law is never 
still. A judicious mixture of stop and go, or nowadays of go and stop, 
is its hallmark. The famous Practice Statement by Lord Gardiner, 
L.C. on Judicial Precedent in the House of Lords in 1966,*° is a 
unique illustration. It announced that their Lordships proposed “ to 
modify their present practice and, while treating former decisions of 
this House as normally binding, to depart from a previous decision 
when it appears right to do so.” It sometimes appears as though this 
profound change has influenced the House of Lords and the Court 
of Appeal in different directions. In the House of Lords the analytical 
approach to previous decisions has generally been as cautious and 
conservative as before. In the field of commercial law the House has 
only twice made use of the new power to depart from its previous 
decisions." Its general approach reflects the first paragraph of this - 
Practice Note, Ka quoted : 


“ Their Lordships regard the use of precedent as an indispensable 

foundation which to decide what is the law and its appli- 

cation to ea a age pee ce 

certainty upon which individ can rely in the conduct of their 

SET 8) Wolk a ihe -ordeny, deycomment ae len 
es.” 


The Court of Appeal, on the other hand, and in particular the 
Master of the Rolls, has shown again and again that its approach is 
inclined to be much less conservative. The immediately following 
sentence of the same Practice Note reflects the philosophy underlying 
many of its decisions: “ Their Lordships nevertheless recognise that 
too rigid adherence to precedent may lead to injustice in a particular 
case and also unduly restrict the proper development of the law.” 

When one is seeking to discern present-day trends it must therefore 
be recognised that one is faced with something of a dichotomy of 
ap þetween the Court of Appeal and the House of Lords. 
Thero have been instances in recent years in lines of commercial 
cases where the Court of Appeal has developed what some would 
consider progressive and others undesirable trends which were then 


® Broome v. Cassell & Co. [1972] A.C. 1027, 1052-1055, though not in the 
field of commercial law, is an extreme illustration of a situation which can be 
perceived in less outspoken terms in other cases, Gouriet v. Union of Post Office 
Workers [1977] 3 All E.R. 70 is another recent example. 

10 [1966] 1 W.L.R. 1234, Its scope has been interpreted restrictively by the House 
of Lords in Fitrleet Estates Lid. v. Cherry (Inspector of Taxes), The Times, 
Nov. 15, 1977, where it was made clear that it cannot be used as a means of merely 
reviewing the outcome of indistingutshable earlier cases in the absence of some 
general change of circumstances. 

n E. L. Oldendorf & Co. v. Tradax Export S.A. [1974] A.C. 479 overruling tts 
daton n The Asilo ” Cd on thio mbia when tilps am- arrived ” 

under charterparties for the purpose of determining the commencement of laytime; 
and Milangos v. George Frank (Textiles) Ltd. [1976] A.C. 443, discussed hereafter. 
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largely obliterated by subsequent decisions of the House of Lords.” 
One must therefore be careful in describing or purporting to identify 
anything in the law as a trend at any particular time. It is a question 
of degree, and the observer is too close to the events. There are 
certainly some aspects where a clear change has taken place. There 
are also aspects where a trend can be discerned which seems likely 
to result in a permanent change. But, mostly, there are aspects which 
are in a state of flux, where some change may be regarded as desir- 
able, but where it remains uncertain whether or how it will come to 
pass. The instances to which I refer are only illustrations, inevitably 
superficial, and far from exhaustive. Their effect is by no means 
confined to the commercial law, but it is significant that all of them 
owe their origin to commercial cases. The reason is that those changes 
which can be identified with confidence appear to be the direct result 
of changes in economic and political conditions. It is no accident, 
for instance, that there is a sudden upsurge in interest in the reserva- 
tion of title in goods by sellers until payment has been received.” 
The concept is old and well-known; but it has been brought to the 
fore by economic instability. Shifts in jurisprudential thought in the 
abstract are much more difficult to discern without the help of 
historical hindsight. The instances which I give hereafter must there- 
fore be viewed in the imperfect perspective of the present, which is 
constantly changing to some extent.’ 


JUDGMENTS IN FOREIGN CURRENCY 


Here is a profound change. It is not a trend, but a revolution reversing 
a practice which had been regarded as immutable. It results directly 
from the progressive collapse of sterling in recent years. In 1961 in Re 
United Railways of Havana ™ the House of Lords re-affirmed and 
treated as axiomatic the ancient rule that an English court can only 
give judgment in sterling. In 1973 this rule was reversed by a four to 
one majority in Miliangos v. George Frank (Textiles) Ltd.** Acting 
under the Practice Direction of 1966," though with certain reserva- 
tions, the House decided that judgment could be claimed-and given 
for debts either in the currency of account or in sterling converted 
at the time of payment. The majority of their Lordships were not 
only influenced by the consideration that sterling was “ floating ” and 
had lost a great proportion of its value in relation to other currencies, 
but also by the fact that it had for long been the practice of commer- 
18 See e.g. Mardorf Peach & Co. Lid..v. Attica Sea Carriers Corporation of 
Liberia (The Laconia) [1977] 2 W.L.R. 286 on withdrawal clauses in time-charters 
and the principles of waiver in this context. 
wen fiamintm Industrie Vassen B.V. v. Romalpa Aluminium Ltd. [1976] 1 


14 There have inevitably been changes, at least of emphasis, even since this lecture 
was delivered last June, which ft has not been possible to incorporate. 

18 [1961] A.C, 1007. 

16 [1976] A.C. 443. 

17 See note 10 above. 
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cial arbitrators to make awards in the currency of account, and that 
this had been approved by the Court of Appeal." It affords an 
interesting illustration of commercial arbitrators adopting a progressive 
and realistic practice in advance of the courts. 

From the point of view of this country’s position as the leading 
centre for the settlement of commercial disputes the importance of this 
decision cannot be overstated. Foreigners have confidence in our legal 
system. But they no longer have confidence in sterling. They can now 
continue to contract in stabler currencies, but continue to come here 
for the resolution of their disputes without the danger of having to 
accept payment in sterling at a devalued rate, 

The full implications of this decision are still in the process of being 
worked out. However, it is already clear that its ambit will be 
substantially enlarged to cover points which were left open in the 
House of Lords, This trend is greatly to be welcomed as well as 
logical,"* now that we appear to have thrown off the straightjacket of 
sterling. In particular, the decision has been built upon in three ways. 
First, it had been tentatively indicated in the Miliangos Case *° 
that the right to judgment in a foreign currency should be confined 
to cases where the proper law and the currency of account are both 
subject to a foreign system of law. This limitation would have 
excluded the vast majority of cases litigated and arbitrated here, 
since the usual reason is that their proper law is English. This lacuna 
was filled by a unanimous decision of the Court of Appeal," holding 
that the principle of Miliangos applies even if the proper law of the 
contract is English, provided that the foreign currency in which 
judgment is given is the currency of account. Secondly, it has been 
held ** that the right to judgment in a foreign currency of account is 
not limited to claims in debt, as had also been tentatively suggested 
in Miliangos, but extends to claims for damages for breach of contract. 
Thirdly, the Court of Appeal has held unanimously ™* that the 
entitlement to damages in the appropriate foreign currency applies 
to claims im tort and that the unsatisfactory rule in the Volturno ™ 


the currency in which he has effectively incurred the loss. The con. 
version now falls to be made at the date of payment. Assuming 
that this decision stands (and the same principle had already been 
—_———_ 


18 See at p. 463 and Jugomavenska Oceanska Providba v. Castle Investment Co. 
Inc. [1974] Q.B. 292 

19 See for instance F. A. Mann (1976) 92 L.Q.R. at pp. 165-168, 

30 [1976] A.C. at p. 467. 

31 Federal Commerce and Navigation Co. Lid. v. Tradax Export S.A. [1977] 
2 WLR 122, in particular at pp. 133, 134. The decision has since been reversed but 
not on this point: [1977] 3 W.L.R. 126. y 
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FREEZING ASSETS WITHIN THE at 


In the present economic conditions the Commercial Court is 
constantly dealing with applications for interim injunctions in a form 
which was virtually invented by the Court of Appeal only two years 
ago. In two decisions in 1975*" the court held that in appropriate 
cases there is jurisdiction to grant injunctions to restrain defendants 
from removing their assets out of the jurisdiction if there appears to 
be a danger that they might do so in order to avoid the consequence 
of a judgment in a pending claim.** After the second of these cases, 
these have generally become known as Mareva types of injunctions. 
They have since been granted with great frequency, particularly in 
shipping cases, where there have been many failures to meet commit- 
ments on a depressed freight market. The basis of the jurisdiction is 
the power to grant interlocutory injunctions “ in all cases in which it 
appears to the court to be just or convenient so to do... either uncon- 
ditionally or upon such conditions as the court thinks just.” In this 
way there has crept into our commercial law and practice, almost 
by a side-wind, a power which the English courts were thought not 
to possess at all. But it has undoubtedly proved beneficial in a large 
number of cases by preventing defendants from avoiding their obliga- 
tions, and in effect making themselves judgment-proof. The avail- 
ability of this power has given rise to what has been referred to as 
“ asset hunting.” 3? London is a fruitful venue for this, because many 
foreign companies with no easily traceable assets may have funds 
here, such as bank accounts, credits with insurance brokers, etc. 
The jurisdiction is effectively exercised by serving the fund-holders 
in this country with notice of the injunction during the lengthy process 
of serving the intended defendants with the writ outside the jurisdic- 
tion. This effectively freezes the funds. Although the power is exer- 
cised in the first instance on an ex parte basis, it presents little 





35 John Helmsing v. Malta Dry Docks Corporation [1977] 2 Lloyd's Rep. 444. 

26 [1932] A.C. 562, 

17 Nippon Yusen Kaisha v. Karageorgls [1975] 1 W.L.R. 1093 and Mareva 
Compania Naviera S.A. v. International Bulk Carrers S.A. [1975] 2 Lloyd's 
ep. 509. 

ae os Gee Blase ene Noe Act 1925, a:.45; 

39% Ibrahim Shanker v. Distos:-Compania Naviera (The “ Siskina ”) [1977] 
3 WLR. S32 at p. 536 Kerr J. and GAJ; to decison of the Homo of of Lords was 
the 
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danger or inconvenience to bona fide defendants, since they are at 
liberty to apply to have the injunction discharged at any time on 
short notice, quite apart from the undertaking as to damages which 
the plaintiffs must give in the event of their claim ultimately failing. 
The usefulness of this power can be gauged to some extent by the 
fact that it only happens relatively rarely for defendants to apply 
for a discharge of the order. Usually the matter appears to resolve 
itself amicably once the status quo has been preserved. Indeed, 
although it is always a term of the order that the defendants abroad 
and their agents here be informed by cable or telex while the lengthy 
processes of serving the writ are gone through, it frequently happens 
that they never enter an appearance to the action, presumably because 
they have no effective answer to the claim. 

This jurisdiction has been questioned in the face of old cases which 
implied that there was no such power. But after a full review of the 
authorities the Court of Appeal has consistently affirmed it,?° and 
Lord Denning has described it as part of the evolutionary process of 
our law.*! In the only case which has so far reached the House of 
Lords the Siskina,’* discussed below, the existence of the power to 
grant such injunctions was not contested in argument. The submission 
of the appellant was that an injunction should in any event be refused 
in the circumstances of that case; since this succeeded, the issue of 
principle was expressly left open in the speeches. However, in view 
of the frequency with which such injunctions have been granted for 
more than two years and of their undoubted beneficial effect in many 
cases, it now seems unlikely that the principle of the jurisdiction will 
be rejected if and when such a case again reaches the House of 
Lords. So to hold at that stage would not only be a retrograde step, 
but it would also represent something of an anomaly. The essence 
of the jurisdiction to grant or refuse injunctions is its flexibility 
according to the circumstances, Generally speaking, the only barrier 
of principle against the grant of injunctions is the inability of the 
courts to ensure effective obedience to their orders. But this objection 
would nat apply to the Mareva type of injunction. 

What is ljkely, however, is that the limits within which the jurisdic- 
tion should or should not be exercised will need to become much 
more clearly circumscribed than they are at present. Even among 
those who believe that the jurisdiction is legally well-founded and 
highly beneficial in appropriate cases, there is a good deal of room 
for doubt and difference of opinion in this context. Some aspects 
would be uncontroversial. For instance, it has been held ** that the 
power cannot be exercised in vacuo, but only in relation to assets 
whose believed existence and whereabouts are deposed to by the 
plaintiff on affidavit. It has also been held * that the assets need not 

i Rari Maritima S.A. v. Pertamina [1971] 3 WLR. 518. 

33 MBPXL Corporation v. Intercontinental Banking Corporation Ltd., August 


28, 1975, unreported. __ 
38 Rasu Maritima ŠA. v. Pertamina (supra). 
; z 


` 


\ 


Jan. 1978] MODERN TRENDS IN COMMERCIAL LAW 13 


necessarily consist of money but can consist of goods liable to be 
exported, though in such cases the jurisdiction must be exercised with 
particular caution, since the defendant’s business might be affected 
to an extent which could not be compensated by the plaintiffs under- 
taking in damages. The soundness of these restrictions on the discre- 
tion does not appear open to doubt. But other decisions or dicta 
may perhaps be regarded as less certain. First, there are dicta in 
judgments of the Court of Appeal suggesting that the jurisdiction 
is only exercisable against non-residents. The nationality or residence 
of the plaintiff is clearly immaterial, but it is difficult to see why 
there should be any such limitation concerning the defendant. Lord 
Hailsham put it as follows in The Siskina?*: “I believe the truth to 
be that sooner or later the courts or the legislature will have to choose 
between two alternatives. Hither the position of a plaintiff making a 
Claim against an English based defendant will have to be altered or 
the principle of the Mareva cases will have to be modified.” 
Secondly, t might have been expected that these far-reaching 
powers would only be exercisable in cases in which the plaintiffs 
prospects of success on the merits appear so strong that an application 
for summary judgment under Order XIV would prima facie appear 
to be justified. The reason is that it is only in such cases that under 
our ordinary procedure a plaintiff can at present obtain some security 
for his claim, in anticipation of judgment, by the defendant being 
ordered to bring all or part of the amount claimed into court as a 
condition of obtaining leave to defend. However, this approach has 
been rejected by the Court of Appeal **; it has held that the juris- 
diction should be as unfettered as it nowadays is in relation to inter- 
locutory injunctions generally.** AI that a plaintiff therefore has to 
show to obtain such an order, apart from the danger that the defend- 
ant might remove his assets pending the outcome of the litigation, 
is that he has an arguable case, that an award of damages would be 
unlikely to be an effective remedy if the injunction is refused, and 
that the balance of justice and convenience is in favour of it being 
granted. While elasticity in relation to interlocutory injunctions is 
undoubtedly desirable, it may nevertheless be thought that this gives 
tise to an appearance of discrimination against defendants who are 
non-resident. The effect of the decisions is that their assets may be 
frozen in this country by a saisie conservatoire pending the resolution 
of an arguable claim, whereas against residents there is apparently 
no power—except the law concerning fraudulent preferences, etc.—to 
prevent them from dissipating their assets within the jurisdiction while 
an action takes its course. This is a further context in which Lord 
Hailsham’s dictum will no doubt be applied: not only should the 


34 Ibrahim Shanker v. Pertamina (supra). 

a5 Rasu Maritima S.A. V. Pertamina (supra). The court consisted of only two 
Lords mice. For the contrary view, see the report at first instance in [1977] 2 
Lloyd Op. 

36 Seo American Cyanamid Co. v. Ethicon Ltd. [1975] A.C. 396 for the most 
recent statement of the postition. 
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Temedies available against residents and non-residents be co-extensive, 
but they should also be governed by the same standards in their 
application. 

The Siskina is a case of great importance, because it tested the 


the only remedy which could be claimed in our courts was an inter. 
locutory injunction to freeze this fund pending the resolution of the 
dispute outside the jurisdiction. It was held in the Commercial Court 
at first instance ** that this was not maintainable and that the action 
should be struck out. A majority of the Court of Appeal *® (Lord 
Denning and Lawton LJ., with Bridge LJ. strongly dissenting) 
reversed this decision and granted the injunction to restrain the ship- 
owners from disposing of this fund or moving it out of the jurisdiction 
pending the resolution of the dispute abroad. On the merits of the 
case one must sympathise with their conclusion. The bill of lading 
holders would almost certainly have no other means of ever finding 
any assets to satisfy a judgment in their favour, which would appear 
to be irresistible. The effect of the majority view was therefore that 
these assets should be preserved Pending the resolution of the dispute 
in the courts of Genoa or Cyprus. But the House of Lords unani- 
mously reversed it,” clearly treating the decision ag contrary to 
principle and as making bad law in an undoubtedly hard case. The 
leading.speech of Lord Diplock reviewed the authorities, which 


subject 
to the limitation mentioned in the last part of note (38) below). It is suggested 
that this is permissible by virtue of s. 12 (5) (b) of the Arbitration Act 1950, even 
where the defendant may have an absolute right to have the action stayed by vituo 
of s 1 of the Arbitration Act 1975. 
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defendants, even in cases where the underlying claim cannot be liti- 
gated or arbitrated here. This would go further than our in rem 
jurisdiction over ships, and yet the latter rests on the comity basis 
of an international Convention! °: The House of Lords concluded 
that such powers could only be conferred on our courts as the result 
of primary legislation by Parliament, or at least by subordinate 
legislation by the Rules Committee of the Supreme Court over which 
the Lord Chancellor presides, 

However, as already mentioned, many questions affecting the grant 
or refusal of injunctions of this type still remain very much at large. 
An even wider field of doubt is opened up by the context of the 
European Judgments Convention of 1968 to which I briefly refer 
hereafter. Since our courts will then have to enforce the judgments 
and orders of our Common Market partners, most of whom appear 
to have far wider powers of saisie conservatoire than we, it is in 
any event likely that some major legislation will be required to bring 
the powers of our courts into line with theirs. The majority of the 
Court of Appeal founded its conclusion partly on this need for 
harmonisation. However, as pointed out by Bridge LJ. and by the 
House of Lords, this is a complex topic which will require consider- 
able research and detailed legislation. It cannot be achieved by the 
decision of the courts in individual cases, let alone in one case, 
however important. Furthermore, one matter seems clear, as pointed 
out in the dictum of Lord Hailsham already quoted above: since 
one of the essential aims of the jurisprudence of the European 
Community and of the European Judgments Convention is, at least 
generally, to achieve equality of treatment of the nationals of different 
states throughout the Community, it must become untenable for our 
courts to apply different interim measures of attachment as between 
the assets of foreigners and nationals. 


THE DEFENCE OF SOVEREIGN IMMUNITY 
In tbis field there is again not merely a trend, but signe of an 
important shift of principle, though the outcome still awaits a final 


23 
1952, Cf. The Golden Trader [1975] 1 Q.B. 348 where 
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of stare decisis and public international law, together with the 
question how the latter is to be ascertained at any point in time 
and on what basis it is to be applied in our courts, For present 
purposes it is sufficient to note the important judgments of the 
Court of Appeal in Trendex v. Central Bank of Nigeria.** The case 
concerned letters of credit opened by the bank for the importation of 
large quantities of cement for national purposes. All three judgments 
agreed that for this purpose the bank was to be treated as having 
engaged in commercial transactions. They were also in agreement 
that on the facts the bank was not entitled to claim sovereign 
immunity, because an analysis of its constitution and functions showed 
that it was not an alter ego or department of the State of Nigeria. 
However, on the main issue of general importance there was a 
division of opinion. This was on the question whether a sovereign 
is entitled to claim immunity from the process of our courts where 
the proceedings impleading him arise out of commercial transactions 
in which he has engaged. In practice, this is of ever-increasing im- 
portance. The majority of countries, and virtually all the developing 
countries, nowadays trade on a national basis through the means of 
state-owned or state-controlled entities. Their relationship to the 
sovereign will depend on the constitution and functions of the 
organisation. An investigation of these factors is often complex and 
technical, as it was in the Trendex case, and in the end it often re- 
mains a question of impression and degree on which side of the 
line the particular organisation falls. Under the doctrine of absolute 
sovereign immunity, irrespective of the nature of the transaction, this 
investigation cannot be avoided and must be determinative of the 
result. But the doctrine of absolute immunity has been increasingly 
abandoned by international conventions and foreign courts in favour 
of a doctrine of restrictive immunity, which excludes the right to 
rely on this defence where the sovereign has engaged in commercial 
transactions and these are the subject-matter of the litigation. In the 
Trendex case all three members of the Court of Appeal favoured 
the doctrine of restrictive immunity and were prepared to apply it if 
they were free to do so. To review the arguments for and against 
this view, and the effect upon it of our doctrine of stare decisis, . 
ee ee 
do so. The ultimate difference of view between the majority, consist- 
ing of Lord Denning M.R. and Shaw L.J., with Stephenson LJ. 
in the minority, was whether or not the Court of Appeal was free to 
apply the doctrine of restrictive immunity in the light of earlier 
decisions, so as to exclude commercial transactions from the ambit 
of this defence. The majority held that it was. Their reasoning was 
that public international law knows no rule of stare decisis and that 
it is incorporated as part of our domestic law in the form in which 
it is accepted by states from time to time; not immutably in its 
earlier forms, even though embodied in decisions of our courts. 
39 [1977] 2 WLR. 356, 
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Stephenson L.J. took the opposite view on this point and considered 
that he had to “stand loyally but reluctantly on the old doctrine 
and the old decisions.” + The House of Lords would be unfettered in 
choosing between these views and the case is on its way there. In 
the Philippine Admiral‘: the Privy Council applied the restrictive 
theory to the extent of rejecting the defence of immunity in proceed- 
ings in rem, but said that it would be “at the least unlikely ” 43 
that the House of Lords would take the same course in proceedings 
in personam. Lord Denning referred to this in the Trendex case 
as a “dismal forecast.” “ Many would agree, but the outcome 
remains to be seen. If the United Kingdom ratifies the Basle Conven- 
tion signed on May 16, 1972, then the consequent legislation would 
in any event give effect to the majority view of the Court of Appeal 
for the future. 


INTERPRETATION OF STATUTES 


The English approach to the interpretation of legislation has always 
been rigid and narrow. What matters is what Parliament has said 
not what it presumably meant or must almost certainly have meant. 
Lord Denning “ has for long been an advocate of a fresh approach 
generally, by giving pre-eminence to the intention of the legislation 
rather than to its wording. This has not found favour, even under the 
influence of our adherence to the EEC. But there is now a distinct 
trend towards a measure of greater flexibility permitting reference to 
extrinsic materials other than earlier legislation and decided cases. 
The archaic rule that only the writings of dead jurists can be cited 
in our courts has been tacitly buried for a number of years together 
with its beneficiaries, There are still strong adherents to the classic 
doctrine which precludes any resort to travaux préparatotres in the 
interpretation of legislation. However, the Privy Council ** Tecently 
permitted references in argument to the report of a Law Reform 
Committee in construing a statute, and the majority of the House of 
Lords *’ used another such report to determine the pre-statute 
common law position and the object of the legislation in issue before 
them. The position still remains fairly rigid in relation to purely 
municipal legislation, but there is an entirely different approach in 
relation to statutes based on international conventions, In such cases 
reference to travaux préparatoires, the judgments of foreign courts 
40 Ibid. at p. 381. 


41 [1977] A.C. 373. Sed aliter where the government acts jure imperil, albeit in 
the context of a commercial transaction: I Congreso del Partido [1977] 3 W.L.R. 





TTB. 
43 Ibid. at p. 233. 
48 [1977] 2 W.L.R. at p. 367. 
44 Seo e.g. James Buchanan & Co, Ltd. v. Babco [1977] 2 W.L.R. 107, 112. 
45 See e.g. Lord Simon of Glatsdale in Ealing Bell B.C. v. Roce Relations Board 


cu A.C. 342, 361 and generally Davis v. Johnson, The Times, March 29, 1977 
C.A. 


4¢ Wah Tat Bank Ltd. v. Chan [1975] A.C. 507, 509, 510. 


4! Black-Clawson International Ltd. v. Papterwerke Waldhof-Aschaffenburg 
[1975] A.C. 591, 614, 629 and 638. 
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and the writings of foreign jurists are not only permissible “* but 
indispensable, because the underlying text usually follows the Con- 
tinental pattern of looser and more generalised drafting with far less 
precision than our statutes. Indeed, we will have to go further. It is 
now a frequent practice for international conventions to be sup- 
plemented by a report or commentary from an official rapporteur 
which is designed to fill in gaps, to comment on ambiguities, and 
generally to enlarge on matters which cannot conveniently be com- 
pressed into the text of the convention. In Continental systems such 
reports are regarded as important official aids to interpretation. It 
would be desirable for any United Kingdom legislation giving effect to 
such conventions to provide expressly that any such report may be 
referred to as an aid to its interpretation, because the convention will 
have been drafted with this in mind. Otherwise we will not achieve the 
necessary uniformity. 

In his famous dictum on the Treaty of Rome, Lord Denning 
likened # to an incoming tide which cannot be held back.‘* There 
are not yet many signs of it, and in deciding what to adopt and what 
to reject everyone would agree that we should be more selective than 
the tide, But the increasing frequency with which our courts will be 
called upon to interpret legislation stemming from international 
sources, coupled with the need for harmonisation within the Common 
Market, will undoubtedly affect our traditionally narrow approach to 
the interpretation of legislation generally. In the long run there will 
also be changes in the technique of interpreting our municipal legisla- 
tion, particularly since in the realm of civil and commercial law this 
will increasingly fall to be interpreted by the courts of other EEC 
countries. 


INTERPRETATION OF CONTRACTS 


It has long been a feature of our law to tend towards a strict con- 
struction of commercial contracts. The fields of sale of goods, 
shipping and marine insurance are prominent illustrations. Breaches 
of express stipulations have all too often been treated as breaches 
of condition entitling the innocent party to terminate the contract 
instead of merely acquiring a claim for damages. There is now a 
clear and sensible trend in the opposite direction. The first break 
came with the Hongkong Fir case,*° where a breach of the sea- 
worthiness obligation in a charterparty was treated as a breach of 
warranty and not of condition. It was held that the effect of a 


[1977] 3 W.L.R. 885. The scope of this extension may now be more limited in the 
light of the division of views in the House of Lords in James Buchanan & Co. Lid. 
v. Babco, etc., The Times, Nov. 10, 1977. 

40 Bulmer Ltd. v. ger S.A. [1974] Ch. 401, 418. But see note (71) below. 
; Sion Fir Shipping Co. Ltd. v. Kawasoki Kisen Kaisha Ltd. [1962] 
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breach depended on the seriousness of its impact on the contract and 
not on the nomenclature of “ condition ” or “warranty” in certain 
traditional contexts. This development was taken further, and in 
Schuler v. Wickman": and The Hansa Nord™ the House of 
Lords and the Court of Appeal held that even if a stipulation is 
expressly described in the contract as a condition, this is not 
necessarily determinative of its effect, because it does not necessarily 
follow that a breach of it goes to the roots of the contract. In Reardon 
Smith Line Ltd. v. Sanko Steamship Co." the House of Lords 
adopted the same approach by refusing to adopt a technical and 
wholly unmeritorious approach to the description of a ship to be 
delivered under a charterparty, and intimated that the analogous 
nineteenth century cases in the field of sales of goods should 
nowadays be regarded as excessively technical and due for fresh 
examination. Here again the trend is towards greater flexibility, with 
less regard for the precedents of other times. Before the war this 
case might well have been decided differently, but it is difficult to 
believe that anyone would question the soundness of the decision 
today. Some would like to go much further. Lord Denning has 
repeatedly made it clear that he would like to see considerable 
changes which would profoundly affect our commercial law, but so 
far with little success. He would like to substitute a test of reason- 
ableness for the rule that a term can only be implied in a contract if it 
is necessary to do so in order to give business efficacy to the transac- 
tion.“ This has met with no response, though the strictness of the 
rules which militate against the incorporation of implied terms often 
leads to commercially unsatisfactory results. He would like to see a 
change whereby the subsequent conduct of parties to a contract can 
be taken into consideration as an aid to its construction."® This 
attempt at reform has been authoritatively laid to rest by the House 
of Lords, even in cases of ambiguity," but the rigidity of the present 
Tule often seems wholly unrealistic. As regards the parties’ pre- 
contractual conduct and negotiations, it is now clearly permissible to 
take account of the factual background known to the parties at or 
before the date of the contract and of its commercial purpese, but no 
more.’ This again may be unduly restrictive in some cases, though 
it has been held ** that if it can be shown that the parties have 
negotiated on the basis that an ambiguous word has a certain agreed 


a a i E A ee ne N 
51 F. L. Schuler A.G. v. Wickman Machine Tool Sales Ltd. [1974] A.C. 235. 

53 Cehave M.V. v. Bremer Handelgesellachaft [1975] 3 W.L.R. 447. 

s [1976] 1 W.L.R. 989. 

54 e.g. Liverpool City Council v. Irwin [1976] 1 Q.B. 319, 329 and Levison v. 
Patent Steam Carpet Cleaning Co. Ltd. [1977] 3 W.L.R. 90. 

55 Wickman Machine Tools Sales Ltd. v. F. L. Schuler A.G. [1972] 1 W.L.R. 
840 and Port Sudan v. Chediar [1977] 2 Lloyd’s Rep. 5, 11; in the latter case 
notwithstanding the authorities referred to fn note 56. 

58 Whitworth Street Estates (Mancherter) Ltd. v. James Muller & Partners Ltd. 
[1970] A.C. 583 and Wickman Tools v. Schuler [1974] A.C. 235. 

57 Prenn v. Simmonds [1971] 1 W.L.R. 1381. 

§8 Partenreederei M.S. Karen Oltmann v. Scarsdale Shipping Co. Lid. [1976] 
2 Lloyd's Rep. 708. 
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. Meaning, so that they have in effect given their own dictionary 
definition to it, evidence of this is admissible to construe this word. 
But these are only minor chinks in our traditional iron curtain 
consisting of the words used in the contract. 

Although the test of reasonableness permeates many branches of 
our Jaw to an increasing extent, in the law of contract, particularly in 
commercial cases, there is still a clear preference for a more analytical 
approach than one based on the court’s notion of what would be the 
reasonable solution. We are still a long way from doctrines based 
on “a requirement of fair conduct,” which has been suggested as a 
possible development in the field of waiver and estoppel." But there 
is an interesting development, or possibly only a passing fashion, which 
seeks to introduce the concept of reasonableness into the law concern- 
ing wrongful repudiation. It does not affect the inter-relation between 
exemption clauses and the doctrine of fundamental breach (or breach 
of a fundamental term) *° which continues to be in something of a 
morass, despite the attempt of the House of Lords to rationalise it 
in the Suisse Atlantique Case.*' The subsequent cases show the 
difficulty of excluding the effect of exemption clauses on a basis which 
is both logical and convincing.“ The courts generally strive to do so, 
with the result that fundamental breach is nowadays constantly 
pleaded, though often as a tabula in naufragio like the defence of 
act of God in former days. The new development, which is 
becoming fashionable in unremunerative long-term charterparties on 
a depressed freight market, is for the charterers to commit a breach 
which is clearly repudiatory in an attempt to get rid of the charter,** 
and then to contend that the shipowners are obliged to accept the 
breach as a repudiation and to treat the charter as at an end. The 
charterers’ object is to free themselves from the periodic obligation 
to pay hire and to force the shipowners to sue for damages, which 
may be difficult to assess, The shipowners, on the other hand, want 
to retain the security of regular payments of hire and to have the 
vessel employed. At first sight the charterers’ contention seems 
entirely ‘contrary to principle and authority. It also represents the 
opposite of the much critised decision of the House of Lords by 3:2 
in White and Carter (Councils) Ltd. v. McGregor.“ Support for the 
charterers’ contention is however to be found in the nowadays oft- 


i Lestat iiie Et. General Grain Co. [1971] 1 Lloyd’s Rep. 1, 53, 59. 
*¢ These concepts aro not synonymous: seo Wathes (Western) Ltd. v. Austins 
(Menswear) Lid. [1916] 1 Lloyt's Rep 14, 19. 

6l Suisse Atlantique Société D’Armement Maritime S.A. v. N.V. Rotterdamsche 
Kolen Centrale [1976] 1 A.C. 361—a selfimposed attempt, since the point was 
argued at the invitation of thetr Lordships, 

61 Seo e.g. Harbutt's “ Plasticine” Lid. v. Wayne Tank & Pump Co. Ltd. [1970] 
1 Q.B. 447; Wathes v. Austins (supra) and “ Suisse Atlantique: Last Seen Sinking 
Slowly ” by R. Brownsword [1977] N.LJ. 433. 

*3 For a striking example see Associated Bulk Carriers Ltd. v. Koch Shipping Inc., 
The Times, August 13, 

4 [1962] A.C. 413. For criticism sce æo Chitty on Contracts (24th ed.) Vol. 1, pare. 
1472 and Cheshire and FPtfoot's Law of Contract (9th ed.), pp. 606, 607. 
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cited decision of the Court of Appeal in Attica v. Ferrostaal,*® 
though the facts were also most unusual. The court distinguished 
White and Carter and imposed a considerable restriction on what 
had previously been thought to be an absolute option in favour of 
the innocent party whether to treat a breach as a repudiation or to : 
keep the contract alive. Lord Denning said that White and Carter’s 
Case “has no application whatsoever in a case where the plaintiff 
ought, in all reason, to accept the repudiation and sue for damages— 
provided the damages would provide an adequate remedy for any 
loss suffered by him.” He said that, by seeking to enforce the con- 
tract, the plaintiff was in effect claiming specific performance, which 
he should not be allowed to do if damages are an adequate remedy. 
The other judgments concurred in the result, pointing out that in 
White and Carter's Case the contract required no co-operation 
between the parties and that the innocent party had a legitimate 
interest in enforcing the contract, The implications of this decision 
still remain to be worked out. However, the facts were so unusual, 
at the opposite extreme from those in White and Carter’s Case, that 
in practice neither decision is likely to lead to any change in the 
substantive law, other than to provide ammunition for argument in 
individual cases. 


THe FUTURE 

Apart from the outline trends discussed in this paper, it would seem 
that foreseeable developments in our commercial law and practice 
lie mainly within the field of administration, the relationship 
between the courts and arbitration, the international jurisdiction of 
our courts, and the recognition and enforcement of foreign judgments. 
They all concem this country’s future role as a centre for the 
settlement of international commercial disputes. 

First, there is the purely administrative problem of improving the 
working of the Commercial Court. With the approval of the Lord 
Chancellor and the Lord Chief Justice the judges of the Commercial 
Court have set up a standing committee for this purpose, consisting 
of the judges of the court, representative barristers and solicitors who 
habitually practise in it, and representatives from fields of activity 
which provide the main body of its work; viz., banking, shipping, 
insurance, the commodity trades and arbitral organisations." Since 
+s Attica Sea Carriers Corporation v. Ferrostaal Poseidon Bulk Reederei G.m.b.H. 
[1976] 1 Lloyd’s Rep. 250. 

6s In the field of “consumer” contracts and certain contracts concluded on 
standard terms of business, tests as to the reasonableness of provisions 
have been introduced by statute: see the Supply of Goods (Implied Terms) Act 
1973 and the Unfair Contract Terms Act 1977 coming into force on February 1, 


1978. This will in some cases have a substantial effect on commercial Htigation and 
arbitration. 


*" Tho Terms of Reference are “To consider and keep under review the 
working of the Commercial Court and of the Special Case procedure and to 
make Chancellor may 
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the court undoubtedly forms part of our mvisible exports, it is im- 
portant that its quality and efficiency should be of the highest 
standard. It needs to be organised on a self-contained, full-time basis 
like other specialised tribunals, and it should be administratively 
combined with the Admiralty Court. 

Secondly, there is a growing feeling that the “Special Case” pro- 
cedure is being abused m commercial arbitrations as a means of 
gaining time and forcing settlements, and that it is driving interna- 
tional arbitrations away from this country.** The Court of Appeal has 
recently held * that an arbitrator must state a Special Case, or 
should if necessary be ordered to do so, whenever a pomt of law 
arises in an arbitration which is substantial, clear-cut, and of such 
importance that its resolution is necessary for the proper determina- 
tion of the case. In practice this decision has virtually put an end to 
any discretionary power to refuse Special Cases, both on the part of 
arbitrators and the courts. With the complexity of present-day tran- 
sactions and the ingenuity of commercial lawyers it is usually 
Telatively easy to find or manufacture at least one such point of law 
in any arbitration. By this means the arbitrations themselves can be 
prolonged, rendered more costly and complex, and then be followed 
by further lengthy and costly proceedings m the courts in which 
the arguments already deployed before the arbitrator are repeated. 
This is not to say that there should be an unfettered right to contract 
out of the Special Case procedure in advance, as at present in 
Scotland; nor that our courts should altogether abandon a measure 
of control over legal issues arising in arbitrations. The first alternative 
would be liable to lead to “contracting out” provisions in most 
of the standard forms of contract providing for arbitration in this 
country. It would lead to much the same result as a total abandon- 
ment of control. This would be a retrograde step and greatly 
damaging to our Jaw. The answer lies in a much more selective and 
efficient measure of control. There are a number of ways in which 
this could be achieved without sacrifice of principle. One possible 
approach would be as follows, but there are others. First, we should 
do away’with the artificial rule that awards can be set aside if they 
contain some error of Jaw on their face. This rule merely has the 
effect that arbitrators either give no reasons, or—more usually—give 
reasons separately from their awards. The first is unsatisfactory and 
the second merely an artificial device to render the award immune 
from review. Both of them often result in difficuties in enforcing 
awards abroad, since many countries insist on reasoned awards. 
Secondly, it should become obligatory for arbitrators, if requested to 
do so by one of the parties or ordered by the court, to set out their 
findings on the material facts (as they do at present in Special Cases), 
‘8 e.g. “Tho English Courts and Arbitration,” 1974, International Commercial 
rbitration, pp. 219 et seg. by the author. 


** Halfdan Grieg & Co. V. Sterling Coal & Navigation Corp. (The Lysland) [1973] 
1 Q.B. 843. 
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and to give short reasons for their awards on the basis of the facts 
found. Thirdly, it should then be open to the losing party, but only 
with the leave of the court, to appeal against an award on a point 
of law arising from it. In most such cases the courts would no doubt 
refuse leave or dispose of the appeal on the hearing of the application 
for leave, thereby filtering out or shortening a great number of cases. 
It should not be permitted for the parties to contract out of this 
procedure, No doubt there are other and perhaps better solutions, but 
there is a growing realisation that something will have to be done to 
inprove the present position. 

The final topic arises in the realm of the international jurisdiction 
of our courts and the recognition and enforcement of foreign 
judgments. This again is a vast subject to which I can only briefly 
refer, but which is bound to lead to important changes. By adhering 
to the Treaty of Rome we have agreed to adhere to the EEC Con- 
vention of September 27, 1968, on “The Jurisdiction and the 
Enforcement of Judgments in Civil and Commercial Matters.” We 
have agreed to accept this convention subject to the negotiation of 
any “ necessary adjustments.” Such negotiations had been proceeding 
for some time, and nothing can yet be said about their likely outcome. 
There are aspects of the convention and decisions by the European 
Court on its interpretation which give rise to considerable concern in 
the field of commercial law and which are in some cases almost 
unworkable in everyday practice. These aspects will have to be care- 
fully considered before the convention can be regarded as acceptable 
from the point of view of the practical workings of international 
commerce. However, whatever may be the ultimate form in which 
the Convention emerges, it is clear that it will have far-reaching 
consequences. Its basic scheme is that within the European Com- 
munity it assigns jurisdictions to the courts of the appropriate country 
in civil and commercial matters and obliges all other courts to re- 
cognise and enforce judgments given in the assigned jurisdictions. 
These are usually the courts of the country of the defendant, but in 
many cases the plaintiff has a choice, sometimes amounting to 
“forum shopping,” and often to an indefensible extent’ Another 
important point it that as against defendants in the community we 
will have to abandon many of our traditional—but internationally 
exorbitant—jurisdictions under R.S.C, Ord. XI. In particular, we 
will no longer be able to assume jurisdiction automatically over 
contracts governed by English law, but will have to enforce the 
judgments of EEC courts in the assigned jurisdictions even if based, 
or purportedly based, on English law. The question will then arise 
what we are to do about these traditional jurisdictions in relation 
to the rest of the world, bearing in mind that our Common Market 
partners are evidently not abandoning their own exorbitant jurisdic- 
tions in this connection. Furthermore, the existence of the convention 
is in itgelf liable to lead to the conclusion of new bilateral conventions 
with countries outside the Common Market. One such convention is 
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already under consideration with the United States, and is likely to 
supply a model for others." We will also have to look afresh at our 
internal law concerning the recognition and enforcement of judgments 
within the different parts of the United Kingdom, since it may well be 
inappropriate that this should differ from the position within the 
Common Market as a whole. Finally, since our courts may be deprived 
within the Common Market of certain powers and jurisdictions which 
they now exercise, we may feel it necessary to give them certain new 

as a general power of saisie conservatoire—in line 
with those possessed by our Common Market partners whose judg- 
ments and orders we will have to recognise and enforce. All these 
matters raise issues of great importance, and the repercussions will 
be greatest in the field of commercial Jaw. We will have to learn 
to change and to adapt to a changing world. But we must also 
steadfastly preserve the things in which we believe and which have 
proved their worth. There are undoubtedly signs of a tide, but we must 
not swim with it indiscriminately." 

MICHAEL KERR * 

T0 A draft Convention has been published in Cmnd. 6771. 


Tı Referring to Lord Denning’s famous dictum likening the Treaty of Rome to a 
tide which cannot be held back (see note (49) above), Lord Diplock preferred to 
z as 





follow Tennyson ( from Crossing the Bar) by adding “ but such a tide 
seems asleep ”: first F. A. Mann , 1977, “ The Impact 

of the Common Market on Common Law.” It is that the 

comment in the text ls appropriate on either A that in any event thero is no 


THE ROLE OF SOLICITORS IN DIVORCE 
PROCEEDINGS * 


PART IZ 


7. The solicitor’s role in relation to children of the family 

Does the partisan stance adopted by so many solicitors limit 
their capability to consider the interests of the children separately 
from those of their client? Although solicitors have no direct 
responsibility for their client’s children it was thought worth 
inquiring whether they had actually met them. Parents in both 
samples were asked whether their solicitor ever met the children 
and ever talked to them about their parents’ divorce. In the first 
sample only three parents could remember their solicitor doing so 
and in one of those cases the child was being called as a witness. 
In this sample 70 per cent. of the solicitors were reported as never 
having seen any of the children, and when they did it was usually 
by chance because mothers had toddlers with them when they 
went for interview. In the Court Welfare sample where the issue 
of the children was almost always a central feature of the case 
and one might have expected more contact between solicitors 
and children, the reverse was the case. Of these parents, 80 per 
cent. reported their solicitors never having met the children. 
Indeed, the data suggests that the older the children become the 
less likely solicitors are to meet them, even though children of 
10 years of age or more often have very decided views about such 
matters as where they should live and about access. 

It follows therefore that most solicitors see the child’s interests 
through the eyes of the parents they represent Within these 
terms, how much concern about their children did parents feel 
their solicitors showed? The evidence about this comes only from 
the second Court Welfare sample, and may not be as representative 
as one would like. Nevertheless, when these parents wêre asked 
what had been their solicitor’s main concern, matters concerning 
the children predominated, as Table 6 (on p. 26) shows. 

In order to classify the way parents perceived the role of their 
solicitor in relation to their children those in the Court Welfare 
sample were asked the following question *: 

“If you had any worries about the way that arrangements 
for the children were working out in the future, to whom 
would you go—Court Welfare Officer or Solicitor, or neither? ” 





* This article is part of a larger research project entitled “ The Circumstances of 

Racolleg tn; Divorce Erocestings "hiel was) finded by: se Soca Selenga Eerie 
4 Detafled findings about parents’ views of Court Welfare Officers will be 
reported separately. 
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TABLE 6 


Main Concern of Solicitor as Percetved by Parents 
n= 41 couples 


Custody and access to children 

Divorce itself 

Matrimonial home 

Maintenance 

Settlement of other property 

Getting their fees paid 

Other more specialist matters 

Solicitor not really concerned with anything 
Didn’t know i 
Unrepresented 


Pe 
NaAwWNYwWAT © x2 
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They were asked to give reasons for their choice. Table 7 below 
summarises the findings to both questions. 

Marginalty more parents said they would go to the Court Welfare 
Officer than to their solicitor, the principal reasons given being 
that “ they know more about the children” and were more likely 
to be accessible or acceptable to the other parent and thus able to 
conciliate. Here are some illustrative comments which by impli- 
cation reveal some of the limitations of the solicitor’s role in 
dealing with family disputes: 

“Well I would go to the Welfare Officer. He can be the 
messenger boy and to the other parties. He’s more 
in touch with the children—and besides I don’t have to pay 
him.” 

“The Welfare Officer seems more concerned with the chil- 
dren’s welfare. I mean he’s met them and talked to them. My 
solicitor hasn’t.” 

“My wife would take more notice of a Welfare Officer that 
visited her than a solicitor’s letter, because she knows the 
implications and the Welfare Officer has already been in 
contact with her and is neutral.” 

“The Welfare Officer or someone of his staff on duty at the 
time could go immediately to the scene if something happened 
whereas a solicitor would have to write letters to the other 
side, and then it would go back in about a week’s time.” 

“Well in our case the judge made a supervision order. If we 
have any problems about access, my ex-wife, myself and the 
Welfare Officer have to meet to discuss it. If it was just me 
and the wife—I’d flare up too much. We all met a couple of 
weeks ago in the Welfare Officer’s office—that’s how we came 
to arrange about the children at Easter.” 


Those favouring solicitors did so particularly if they doubted 


Jan. 1978] THE ROLE OF SOLICITORS IN DIVORCE PROCEEDINGS 27 
TABLE 7 
Comparison between the Roles of Solicitors and Court Welfare 
Officer 


Petitioners Respondents Combined 





n=41 n=41 n=82 
% % % 
To solicitor 
—he’s on my side 24:4 17-1 20:7 
—he knows more about 
the case 17-1 7:3 12-2 
—the only way to take 
proceedings 2°4 2°4 2°4 
Sub-total solicitors 43-9 26°8 35:3 
To Court Welfare Officer. 
—he knows more about the 
children 12-2 24-4 18-3 
—in touch with the other 
side 14-6 9:8 12:2 
—he’s impartial 9-8 4-9 7:3 
—it doesn’t cost anything 4-9 2:4- 3-7 
Sub-total Welfare Officers 41:5 41-5 41:5 
Would go to both solicitor 
and Welfare Officer 12-2 12-2 12-2 
Would go to neither—only 
to friend - 9-8 4:9 
—to other 2-4 4-9 3.7 
Not sure to whom would go 2-4 1:3 °4:9 


the Welfare Officer’s capacity to remain impartial. They realised 
then their lawyer might be the best person to protect their interests. 
One father who had lost custody of his 11-year-old daughter 
told us: 


“T felt the Welfare Officer’s rt was biased towards my 
wife’s side. They seemed to feel ‘you’re a man, you’re on 
your own, you can weather it and the child’s already with her 
mother and contented.’ My solicitor on the other hand, she 
understands the situation and feels that I've been pretty 
unjustly treated and that my wife got away with a lot. So I 
would go to her—she’s on my side.” 
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The fact that solicitors seldom see the children of their divorcing 
clients, coupled with their partisan role means that when drawing 
up the documentary evidence concerning the children for the 
court (e.g. the petitioner’s statement of proposed arrangements 
for the children), solicitors are restricted to adopting their client’s 
view of the children. Solicitors who take a separate individual 
perspective of their own, in the context of present adversarial 
procedure, risk their client asking the question: “which side is 
he on? ”, a point illustrated by the following report: 


“ My solicitor said when I first saw him that the paramount 
interest should be taken in the children. He said ‘ nobody 
thinks you’re not capable of looking after the children, ’cos if 
I had thought that I would have taken steps to have had them 
taken away from you.’ That’s my solicitor! He didn’t sound 
like the chap that I had just paid a hundred odd bleeding 
quid to. He’s also seen my a Oe and her old man too, and 
said that he’s very im with her. He said he was 
impressed with them! I didn’t think that was very permissable 
—my solicitor meeting the opposition—and being very 
impressed with them! ” 


8. Client satisfaction with solicitors’ services 

Despite the problems that have been examined how satisfied 
were the parents in these two samples with the services of their 
solicitors? Would they recommend him to any of their friends 
who might be facing similar circumstances? Would they themselves 
go back to the same solicitor if they had further legal problems 
arising from their family life? Parents were asked all three of 
these questions. The results of the question: “How satisfied are 
you with your solicitor? ” are given in Table 8. 

At least 60 per cent. of parents were either satisfied or very 
satisfled, and only a very small minority were obviously displeased. 
A comparison between petitioners in each sample show very close 
similarities, There is a suggestion that respondents are markedly 
less satisfied than petitioners, though lacking a representative 
sample of respondents with which to make comparison this evidence 
is weaker. 

The answers to the questions whether they would recommend 
their solicitor to a friend and go back themselves if they needed 
advice in the future confirm the high level of satisfaction as will be 
seen from Table 9. 

The proportion of replies from both groups of petitioners are 
closely comparable, both with satisfied and dissatisfied clients. In 
each group between 12 per cent. and 17 per cent. of parents had 
already recommended their solicitor to a friend or relative, thus 
confirming our finding, reported earlier, that personal recom- 
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TABLE 8 
Satisfaction with Solicitor 
Representative Court Welfare Sample 
Petitioner Res- 
Sample Petitioners pondents Combined 
n=102 n=41 n=41 n=8§82 
% % 
Very satisfled 55:9 56-1 31:7 43:9 
Satisfled 17:6 22-0 14-6 18-3 
Fairly satisfied 20°6 14°6 31:7 23-2 
Not at all satisfied 5:9 7:3 17:1 12:2 
Did not use solicitor - ~ 4-9 2°4 
TABLE 9 


Willingness to Recommend Solicitor and to Use Again 
Representative Court woe Sample 


Petitioner 

Sample Petitioners nee Combined 

n=102 n=4] n=41 n=82 
‘ % % % % 
Would recommend 
and go back 66°7 63°4 39-0 51-2 
Have already 
recommended to 
friend and would 
go back 14°7 17-1 12-2 14-6 
Would not recom- 
mend or go back 7:8 9°8 17-1 , 13-4 
Would not recom- 
mend but would go 
back—he knowscase 5-9 7:3 17-1 12-2 
Would not recom- 
mend but would go ` 
back because too 
difficult to change - - 4:9 2-4 
Would recommend, 
might not go back 2-0 - ~ = 
Don’t know 2°9 2°4 4-9 3-7 


No solicitor - - 4-9 2-4 
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Mendation is an important factor in the way that solicitors recruit 
business, 


DISCUSSION 


It is sometimes argued that many matters now regarded as questions 
of family law should be transferred from solicitors working in 
commercial enterprises to new agencies staffed by social workers.’ 
The case against solicitors includes the following arguments: first 
that they are not equipped by experience or training to deal with 
the complex social and emotional factors that invariably underly 
the legal problems of families. Secondly that the system of indi- 
vidual representation which results from the traditional adversary 
model of justice tends to polarise and exacerbate family conflict 
and does not easily allow lawyers to act impartially for both 
parties or for the family as a whole, nor does it allow for the 
interests of children to be adequately represented.* Thirdly that 
lawyers in private practice have a vested interest in profiting 
financially from family conflict and are hence less likely to be alert 
to the possibilities of reconciliation or reaching settlement by 
agreement.’ Fourthly solicitors’ middle class values and their use 
of extended language codes deters people from the lower socio- 
economic classes from using their services.* Fifthly solicitors are 
unnecessarily expensive. Their cost bears heavily on the inevitably 
strained resources of families affected by marriage break-up, and 
where legal aid is concerned, diverts scarce public funds from other 
areas where they could be used to the greater advantage of families 
affected by divorce. 

Whatever the merits of these arguments, they don’t seem to 
contribute to widely held feelings of dissatisfaction with solicitors’ 
services at least where these divorcing parents are concerned. 
On the contrary, overall the level of satisfaction is unexpectedly 
high. The question arises how representative are these findings? 
The study was comparatively small-scale and local, being confined 
to the- South-west region. In many respects the samples were 
representative of the divorcing population as a whole, but it has 
been suggested that solicitors in this region could differ significantly 
in their approach to family matters from their brethren in other 
parts of the country. To prove whether this was so this study 
would have to be replicated on a wider national basis. The high 
level of satisfaction reported might be more suspect were it 
not for the fact that most of the interviewed gave convincing 
explanations why they were pleased with their solicitor. Therefore 





5 B. Abel-Smith and R. Stevens, in Search of Justice (1968), p. 319. 

€ Justice. Parental Rights and Duties and Custody Disputes (1975). 

T A. H. Manchester and J. M. Whetton, “ Marital Concilfation in England and 
Wales ” (April 1974), The International Law Quarterly. 

3B. Pesala M. Zander and R. Brooke, Legal Problems and the Citizen 
(1973), p. 224, 
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in the absence of evidence to the contrary it is submitted the 
findings should be accepted. 

In the past consumers of our system of justice have had little 
chance to voice their opinions and criticisms in a sufficiently 
acceptable way to have direct influence on policy or legal practice. 
Suggestions or criticisms from lay persons concerning legal practice 
can too easily be dismissed as resulting from ignorance of legal 
matters. The mystifying effects of legal language and complexity 
may serve either to protect the system from consumer complaint or 
more positively to keep it in ignorance of consumer approval. 

This research, while showing that in general divorcing parents 
seem well pleased with their solicitors, may have greater significance 
for the light it sheds on the way divorcing clients perceive their 
solicitors and their relationship with them. Without data of this 
kind it is hard for outside observers to evaluate that relationship 
since much of the communication between the participants is 
confidential and protected by legal privilege. Professional writings 
of solicitors themselves offer valuable insights * 1° but may not be 
representative of practitioners in general. They sometimes fail 
to distinguish between the ideal and reality. The same can be said 
of individual clients who express themselves on the matter. Research 
of consumer opinion can compensate for these deficiencies. Even 
so it has one important limitation. It is an unreliable means of 
assessing professional competence. Megarry writing of litigation 
in general rather than divorce practice in particular has 
remarked ™: 

“When the advice is given, the job done, the case fought, 
how does the client appraise his solicitor? Will he sing his 
merits or deplore his failings? How much of his estimation 
is based on things that matter, and how much on the 
incidentals that do not—a brusqueness of speech, an attractive 
or ill-favoured office, or even a blonde typist? I confess I 
do not rank the average client highly as a judge of solicitors; 
I would not think myself better as a fudge of medical skill.” 


He then argued that knowledge was essential to understanding, 
and that understanding should precede judgment. As the client 
usually had little knowledge of legal matters, it followed he was 
usually incapable of judging his solicitor’s competence. 

Nevertheless this research shows that clients generally do attempt 
to assess competence. Their efforts are not without consequence 
since such evaluations affect the solicitor’s local reputation which 
in ee for his services. Lacking knowledge 
of the finer points of Yaw they use other clues as criteria for 





* W. Mortlock, The Inside of Divorce (1971). 

10 J, Westcott, “ Family Problems—the Solicitor and his client ” (1977) 7 Family 
Law, pp. 24-29. 

11 R. E. Mogarry, Lawyer and Litigant in England (1962). 
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assessment. Amongst the more important are the solicitor’s 
manner of reception, whether he explains how he is handling the 
case, whether he can predict with reasonable accuracy what will 
happen, whether he seems efficient, and whether he treats them 
with concern and respect. All these factors contribute to the 
client’s trust and confidence in the solicitor’s service. 

A personable manner and sympathetic handling are obvious tools 
for good legal practice but they may conceal an absence of legal 
understanding and the grossest inefficiency, the results of which 
the client may only realise after the work is done. For example, 
in this research clients often expressed warm appreciation of the 
solicitor’s efforts to obtain their decree nisi as if they thought 
that without his skill they would have been unsuccessful’ Lacking 
a realistic understanding of legal practice they applauded solicitors 
for completion of mere formality. They were often surprised to 
learn later from the researchers that there was virtually no risk 
of their being refused a decree. 

The research also highlights the extent to which divorcing 
clients become dependent on solicitors. The lawyer’s continuous 
involvement in the protracted drama of the divorce, often from 
the point of marriage breakdown to remarriage some years later, 
makes him a key figure with power to both control the direction 
of future events, and guide clients through the uncertainties of 
complex legal procedure: territory which for many is unfamiliar 
and potentially hazardous’? Whether or not they were being 
realistic many of the parents interviewed considered their own 
future and that of the children to be at stake. Having lost trust 
in their former spouse they often felt vulnerable and considered 
that their interests required special protection. They frequently 
passed through states of heightened anxiety not knowing when 
they would obtain their divorce and be able to remarry, uncertain 
how the property would be divided or how the arrangements for 
the children would work out. They often worried about which 
matters might create difficulties and further emotional conflict 
and Uisappointment. Solicitors were generally assumed to be 
knowledgeable about many of these problems. 

As well as being legal advisers they were frequently ascribed a 
counselling role. In this respect they were, surprisingly, viewed 
more favourably than most other professional workers with the 
possible exception of family doctors and the court welfare officers 
who became involved with cases in the second research sample. 
Unlike various kinds of social worker—probation officers, local 
authority social workers and marriage guidance counsellors par- 
ticularty—solicitors appeared to have the important advantage of 
being free from stigmatic associations. They were consequently 





in divans esearch was conducted prior to the introduction of the special procedure 
13 B. G. Glasser and A. L. Strauss, Status Passage (1971), p. 51. 
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seen as offering a more acceptable form of social support. This 
might have been due to the fact that the solicitor’s counselling 
role was often performed implicitly. As the Finer Report put it 
the legal machinery “treats people . . . in the last resort as the 
subject of rights not as... ‘patients’ for whom legal process 
is just another kind of treatment.” ™ It seems as if an approach 
for legal service while valid in its own terms, may act as a face- 
saving mechanism, allowing people to receive covert emotional 
support without loss of self respect. 

The partisan role of solicitors, while contributing a lot to the 
general level of client satisfaction, in the context of the marital 
breakdown may also serve particular psychological purposes. There 
comes a point in emotional conflict when people feel so wounded, 
threatened or frightened, sometimes by the strength of their own 
anger, that escape and dependence on partisan support are all 
that are acceptable. At such times emotion may defeat logic. Some 
people interviewed, who in more normal circumstances had lived well- 
balanced lives, said that during their marriage breakdown they had 
felt driven close to murder.™ Then a visit to the solicitor had 
seemed the only reasonable alternative to the use of the bread 
knife. In such cases a receptive solicitor may well enable a client 
to ventilate feelings less destructively and may, for example, by 
offering to write a strongly-worded letter to the other party, help 
the client to feel that his anger has been taken account of. In 
this respect it can be argued that the traditional adversary system 
of justice, through the agency of partisan solicitors, offers an 
important social mechanism for the safe management of emotional 
conflict, quite apart from its value as a method for determining 
conflicting legal interests. 

Important though the partisan role is, divorcing parents are 
often aware of its limitations. As has been reported, some saw 
their solicitors adopting a rigid combative stance which had only 
aggravated the tensions between themselves and the other parent. 
Many lawyers are aware of this problem. Thus, Mortlock, a 
practising divorce solicitor, has written: : j 

“Too often solicitors write each other letters which sizzle 
with rancour, or do no more than score points off each other. 
ae Nor is there any sf Riad of papot to be pulse ka 
e ies. Extreme positions taken TS, uen 
render hostile roeas inevitable.” 2 pat 
The problem is deciding where responsibility for these manoeuvres 
lies—with client or lawyer or the adversary system itself? One 
can take the view that it is only when, consciously or otherwise, 

1t Report of tho Committeo on One-Parent Families, Cmnd. 5629 (1974, Vol 1, 

p . 


15 Criminal Statistics 1974. Tablo 23 indicates that 47-7 per cent. of homicide victims 
had a close personal relationship with ofenders. Cmnd. 6168 (1975). 
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people are seeking champions to do battle on their behalf, that 
a battlefield results. Thus Westcott, another solicitor, has recently 
written 77: 
“Of course our clients are often extremely angry, outraged 
and thirsting for blood. They see in the lawyer someone who 
is going to exact vengeance for them. goap some of us 
Fepond to the challenge and we witness the blistering cross- 
examination in court that seeks to denigrate and destroy the 


other party.” 


Individual differences between lawyers almost certainly influence 
the conduct and outcome of cases. Their experience, training, 
personal values, and other factors condition some to be peace- 
makers, others to be warriors. It is not in question which kind 
is more appropriate to the practice of modern family law. 
Reasonable settlement rather than fiercely fought litigation should 
be the objective. 

An unqualified assumption of a partisan stance may well be 
suitable for normal litigation conducted within the framework 
of the traditional adversary model of justice. But there are strong 
arguments that it should be modified for the legal conduct of 
family disputes. These arguments rest on the assumption that the 
character of family litigation differs from other litigation in a 
number of respects. First, family disputes generally contain much 
stronger emotional elements. Secondly, as Ormrod L.J. has pointed 
out,** family matters increasingly concern value-judgments in which 
identical facts or considerations will be given different weight by 
different minds. Thirdly, family law is increasingly concerned with 
the regulation of close inter-personal relationships. The parties 
to family disputes are likely to be involved in on-going relation- 
ships with each other after the legal issues of the case have been 
dealt with. These factors mean that family lawyers need to be 
particularly self aware and sensitive to the possible long-term 
consequences of their tactical manoeuvres. The dilemmas they 
face are how to protect their cliént’s interests without stimulating 
further family conflict, and how, to foster realistic settlement 
without making their client feel that the lawyer’s allegiance is 
weakening. i l 

This research also shows clearly that most children of divorcing 
parents have no direct contact with the system of law that decides 
their future. The exceptions ‘are the small minority who are 
interviewed by Court Welfare Officers or judges.’ Although in 
principle children’s ‘interests are paramount there is seldom any 
direct attempt to ascertain how children themselves view their 

17 Westcott, op. cit. - 

18 Sir Roger Ormrod. The Sixth Hilda Lewis Memorial Lecture—“ The -role of 
the courts in relation to children,” October 1975. 

18 to x recent report by the Family Law Sub-Committee of the Chief 
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interests, even though they may be of school age and well able 
to communicate independently with the adult world. This may 
not seem remarkable to practising lawyers, but it surprised a 
number of parents. It also seems to run counter to the principle 
behind sections 3 and 59 of the Childrens Act 1975 which provide 
that where children are in care or where an adoption order is 
contemplated the court or local authority should as far as it is 
practicable ascertain the wishes and feelings of the child having 
regard to his age and understanding. 

Solicitors representing divorcing parents do not see it as their 
place to interview children. This is perfectly understandable, in 
the context of existing legal practice. No doubt many would fight 
shy of introducing extra complexity to the case, especially since 
it might turn out that the child’s view differed from the parent. 
The solicitor might then face divided loyalty which would threaten 
his partisan commitment to his client. But there is growing 
realisation that existing practices and procedures tend to exclude 
and hence neglect the views and interests of children. This has 
led to suggestions that children should have separate represent- 
ation.™ Since solicitors have little experience of communicating 
directly with children, and may lack the necessary skill, legalty- 
qualified court welfare officers or Children’s Ombudsmen as 
proposed by Justice might be preferable. Yet proposals of this 
kind, if grafted on to an unmodified adversary system, risk two- 
cornered family disputes becoming three-cornered ones. To safe- 
guard against this it would be necessary to ensure that whoever 
represented the children was impartial in the dispute between the 
parents. This would make them more acceptable and allow for 
the possibility of conciliation. 

It is not always realised either by lawyers or litigants that to 
concentrate attention on one member of the family to the exclusion 
of the others is to risk over-simplification and bias, which, when 
acted upon, may weaken the complex emotional ties that link all 
family members even when a marriage is no longer viable. Many 
lawyers have become so bonded to the adversary system that it is 
not easy for them to appreciate this point. 

The findings of a related study of Court Welfare Officers when 
published will show that in contrast to the solicitor’s partisan 
position they are expected to be impartial. As such, backed by 
the authority of the court, they are often well placed to attempt 
conciliation. While many solicitors may persuade clients to reach 
settlements through a process of negotiation, they do so from 
a position that is basically identifled with the party they represent. 
Many parents interviewed in this research drew implicit distinction 
between agreements reached by negotiation and those with the 
help of an independent conciliator. Curiously even parents involved 
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in the most bitter conflict seemed to retain a sense of there being 
an elusive middle ground between them which, with skill and 
understanding, could be identified by a fair impartial conciliator 
or, failing that, a judge. I suspect that many children of divorced 
parents intuitively inhabit that territory and often feel alone and 
unrecognised there. 


Conclusion 


In the House of Lords Debate on’ Legal Aid and Legal Services 
in June 1976 the Lord Chancellor announced that he intended 
to seek approval to withdraw legal aid from undefended divorce 
proceedings.** Given the prevailing government policy to restrict 
public expenditure this was not surprising. The cost of civil legal 
aid had increased from £11:5 million in 1971-72 to an estimated 
£34-5 million in the- year 1976-77. The large majority of legal 
aid cases are matrimonial. With the extension of the special pro- 
cedure undefended divorce has become a: largely administrative 
matter. The restriction of legal aid only applies to the preparation 
of the petition itself and not to the so-called ancillary matters 
concerning children and property. Prospective petitioners may still 
receive a certain amount of help in preparing petitions under the 
Green Form Scheme. Even so the intended effect of the announce- 
ment was to encourage more “ do-it-yourself’ divorces, a point 
recognised by the Lord Chancellor’s Advisory Committee on Legal 
Aid.™ Since legal aid is granted more often to women petitioners 
than men, women are more likely to be affected by the change. 
Initial concern in the House and in the press was with possible 
hardship to petitioners deprived of representation, but since the 
Testriction applies only to the preparation of the petition some of 
that concern was misplaced. One of the implications of this 
research is that lack of a solicitor’s support as a person is coping 
with and adjusting to a broken marriage may be almost as 
important as lack of strictly legal service. Therefore it could be 
argued that the legal aid fund was in effect helping solicitors 
provide,a valuable under-cover counselling service for divorcing 
couples which those who now do their own divorce unwittingly 
may have to do without. 

The restrictions on legal aid and the extension of the special 
procedure to all undefended divorce petitions suggests that old 
procedures based on the adversary model of justice are giving 
way to more inquisitorial methods designed to protect the welfare 
of: children." Divorcing parents, often now to be unrepresented, 
will be brought into more direct contact with court officials, 


21 H.L.Deb., pp. 1210-1246, June 15, 1976. “ Legal Aid and Legal Services.” 
23 Lord Chancellor’s Office. Twenty-sixth Legal Ald Annual Reports 1975-76, 
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Jan. 1978] THB ROLE OF SOLICITORS IN DIVORCE PROCEEDINGS 37 


welfare officers and judges. A more prevalent welfare ideology 
based on benign paternalism and giving wider discretion to judges 
and social workers to intervene and regulate family life, despite 
its advantages, also risks prejudicing the rights and liberties of 
parents and children. 

Solicitors will have to adapt their role in the face of these 
changes. This research indicates how they might do so. First 
and foremost it validates their traditional role as protectors of 
citizens’ interests. Solicitors will have to be even more vigilant 
when the members of families whom they represent find them- 
selves potentially in conflict, not only with other family members, 
but with the powerful welfare institutions of the State. Secondly 
the restrictions on legal aid in civil proceedings accentuate the 
social importance of the legal advice scheme, especially for families 
in the early stages of marriage breakdown. It should be made 
easier for divorcing couples to seek legal advice jointly from a 
neutral lawyer. The research findings support the view of the 
Lay Observer that “there is a need for the public to have more 
information on the experience and specialised fields of firms of 
solicitors ” so that clients can make effective choice and be con- 
fident that the solicitors they approach have the necessary skill and 
experience to deal with family matters** Greater specialisation 
and experience would also enable solicitors to acquire a more 
realistic and less naive view of what the social services can offer 
families. In this context it should be noted that this research paper 
has not discussed the widespread suspicion of the statutory social 
services felt by divorcing parents particularly when they consider 
the custody of their children to be at stake*® nor their anxieties 
when confronted with ambiguous and inconsistent welfare 
practices." One way to encourage specialisation of this kind 
might be for the profession to consider setting up a special College 
of Family Law on the lines of some of the specialist medical 
colleges. Its function would be to provide short post-professional 
legal and behavioural science courses in family law for practising 
lawyers, so that they might better understand that a family law 
system which emphasises welfare principles should at the same time 
offer the maximum protection to the rights of parents and 
children. 
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THE ESSENTIAL VALIDITY OF MARRIAGE 
IN THE ENGLISH CONFLICT OF LAWS 


THE case of Radwan v. Radwan (No. 2), in which a polygamous 
marriage was held to be valid even though the wife was domiciled in 
England at the time of the marriage, provides, it is hoped, sufficient 
justification for a further discussion? of the English choice of law 
rules relating to the essential validity of marriage. 

Since the laws of all countries encourage the status of marriage, 
it is evident that choice of law rules as to the validity of marriage 
should, so far as possible, be such that a marriage, duly celebrated 
between willing parties, will not be hedd invalid without good reason. 
The premise should be that an invalidating rule of a domestic system, 
whether English or foreign, should only be applied to a given 
international marriage if there is good reason for its application 
to that marriage. If a marriage does not fall within the purpose of a 
domestic invalidating rule, there can be no point in applying that rule. 
If, for example, the purpose of a country’s invalidating rule is to 
protect the public interest, it should not be applied so as to invalidate 
a marriage which will not impinge on that country’s public interest. 
On the other hand, even where a marriage does fall within the policy 
of a domestic mvalidating rule, other considerations may nevertheless 
require its validation.® 

To be distinguished from invalidating rules which prohibit a 
marriage, notwithstanding the parties’ desire that it should be 
effective, are rules which entitle a party who is aggrieved by some 
defect in the marriage to have it invalidated if he so chooses. In such 
cases, because the existence of the marriage is objectionable to the 
aggrieved party rather than to the policy of a country, different 
considerations are relevant in determining the appropriate choice of 
law rules, as will be seen below. 

Since the most recent decision is concerned with polygamous 
marriage, it seems appropriate to start with that topic. ; 


POLYGAMOUS MARRIAGES 
In what circumstances does an international polygamous marriage 
fall within the purpose of a domestic rule which prohibits such a 
1 [1973] Fam. 35. 
4 Valuable recent discussions include Hartley, “ The Policy Basis of the English 
Conflict of Laws of Marriage ” (1972) 35 M.L.R. 571, and Stone, “ Some Aspects of 
Fundamental Rights in the Engish Conflict of Laws,” in Fundamental Rights (od. 
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marriage.* The primary reason why the law of a given country renders 
a polygamous marriage invalid must be the desire to maintain the 
institution of monogamy in that country. Thus a polygamous marriage 
in which the parties have their married home in England is prima 
facie within the mischief of the English invalidating rule. Can a 
polygamous marriage in which the parties never have their matrimo- 
nial home in England be within the purpose of the English rule? 
It can hardly be a purpose of English law to impose monogamy on 
foreign communities, but it could conceivably be the policy of 
English law to prevent a person who is a member of the English 
community from contracting a polygamous marriage, even if the 
matrimonial home is not to be in England. Such a policy would, 
however, seem to possess fow merits. If an English woman wishes 
to contract a polygamous marriage with an Egyptian Moslem, and 
to live with him in Egypt, where the marriage will be valid, it is 
hard to see what good purpose will be served by a refusal to recognise 
the validity of the marriage. Indeed, English law, even on the orthodox 
dual domicile approach,* will acknowledge the validity of the 
marriage if the woman ceases to be domiciled in England shortly 
before the marriage. Suppose the marriage is celebrated in Egypt. 
Immediately upon the woman’s arrival in Egypt she will lose her 
English, and acquire an Egyptian, domicile, since she has the intention 
of settling in Egypt. The marriage is valid. It will hardly be suggested 
that the validity of the marriage in such a case is undesirable or that 
the purpose of the English invalidating rule is being evaded. 
Suppose, however, as in Radwan v. Radwan (No. 2),* the 
marriage is celebrated in France, so that the wife abandons her 
English, and acquires an Egyptian, domicile shortly after, instead of 
before, the marriage, when she arrives in Egypt with her husband to 
set up their home, It is not sensible that this variation of the facts 
should make the marriage void. If the policy of the Engtish rule is 
not infringed when the wife abandons her English domicile shortly 
before the marriage, it is scarcely infringed when she abandons it 
shortly after the marriage. Indeed, in such a case, although the wife 
necessarily remains domiciled in England at the time of the marriage, 
she has already ceased, to all intents and purposes, to be a member of 
the English community. Thus the decision of Cumming-Bruce J. in 
Radwan that the marriage was valid was eminently reasonable.’ This 


4 We are not here concerned with the questions of what law determines the nature 
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289, submit that the case was wrongly decided. Cheshire, op. cit. pp. 354-355. 
Karsten (1973) 36 MLR. DI; Pearl [1973] C.L.J. 43; Wade (1973) 22 I.C.L.Q. 571. 
But see Stone, op. cit. at p. 247, and Hartley (1969) 32 M.L.R. at pp. 158-160. 
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decision, in the only English case in which capacity to contract a 
polygamous marriage has been directly in issue, thus supports the 
view that a domestic rule invalidating a polygamous marriage should 
not be applied if the parties have their matrimonial home in another 
country, by whose law the marriage is valid. 

It need not follow, however, that a polygamous marriage must 
necessarily be invalid if the parties do have a matrimonial home in 
a country whose law prohibits polygamy. If the parties to a polyga- 
mous marriage have their matrimonial home in England, prima facie 
the validation of the marriage would infringe the policy of the 
English rule, but nevertheless other considerations may require the 
marriage to be recognised. For example, the parties may formerly 
have had a matrimonial home in another country, by whose law 
the marriage is valid. If Egyptian parties to a polygamous marriage 
came to live in England for the first time 10 years after the marriage, 
the marriage would not be held invalid by the English court." The 
policy of maintaining monogamy in England must in the particular 
case yield to the policy of not invalidating a marriage by reason of 
circumstances arising years after the marriage. Suppose, however, 
that the parties to a polygamous marriage celebrated in Egypt are 
domiciled there at the time of the marriage, but settle in England 
immediately after the marriage. Under the dual domicile doctrine 
the marriage would be valid, but should it not be held invalid as 
infringing the policy of the English rule? There would not be the same 
injustice in invalidating the marriage as in the case where the parties 
come to England long after the marriage. Yet there is a case for 
validating the marriage, As we have just seen, English law can 
tolerate the validity of a polygamous marriage between foreigners 
who come to live in England after the marriage when there is 
sufficient reason to do so. It is suggested that there is sufficient 
reason to do so if polygamy is in accordance with the religious beliefs 
or customs of the community or communities to which the parties 
belong at the time of the marriage. English policy could then be 
expressed in some such way as, 

“We dislike ous marriages, but are not concerned to 
moahi thet erie as 


ous marriage ee ee ee eee 
eet oe the mores of the parties’ 
community or communities when they married.” 
Attributing a similar policy to other countries, the English conflict 
Tule we provisionally reach is that a polygamous marriage is invalid 
only if it is so by the law of the first matrimonial home and by the 
law of the domicile of one or both of the parties at the time of the 
marriage. 


* In Radwan tho parties settled in England somo years after the marriage. 
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We must now consider more closely the concept of the matrimo- 
nial home. The initial difficulty with a matrimonial home approach 
is that a matrimonial home cannot exist until after the celebration of 
the marriage, whereas theory seems to require that the validity or 
invalidity of a marriage should be judged according to factors which 
exist at the time of the marriage.” In practice, however, difficulty will 
arise only where no matrimonial home is established within a reason- 
able time of the marriage.’* A possible approach would be that where 
a matrimonial home is not established within a reasonable time, then 
the validity of the marriage must depend on the probabilities as to 
the establishment of a matrimonial home as they appear at the time 
of the marriage. It is reasonable to assume that the probabilities 
are that the matrimonial home will be established in the country 
of the domicile of one or other of the parties, so that if by the 
law of either party’s antenuptial domicile a polygamous marriage is 
invalid, there is a sufficient likelihood of that country’s policy being 
infringed to justify the application of its invalidating rule." Thus if 
an English woman and an Egyptian Moslem contracted a polygamous 
marriage and shortly thereafter set up their matrimonial home in 
Egypt the marriage would be valid. If, however, their first matrimonial 
home was established in Egypt only many years after the marriage, it 
would be open to the court to hold that no matrimonial home was 
established within a reasonable time, with the resuk that the marriage 
would be void. It may seem pointless to invalidate the marriage m 
such a case, when it turns out that in fact the purpose of the English 
law has never been infringed. On the other hand, it seems undesirable 








® Dicey and Morris, op. cit. p. 261. 
10 Where the matrimonial home is established within a short time of the mfarriage, 


11 An alternative approach would be that the greeter probability is that the parties 
will settle in the husband’s antenuptial domicile (which, of course, is the Cheshire 
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be required to establish the validity of their marriage reasonably soon 
after the marriage by settling either in Egypt or some other country 
permitting polygamy. Moreover, in practice, in those cases where 
the validation of a marriage is obviously the desirable conclusion, the 
tendency of the court will be to hold that m the circumstances the 
establishment of the matrimonial home was within a reasonable time.“ 
In view of the conclusion reached above that a polygamous 
marriage should not in any event be invalidated unless it is invalid 
by the law of the antenuptial domicile of at least one of the parties, 
the resulting rule can be stated thus: a polygamous marriage is 
invalid if, and only if, it is invalid by the law of either party’s 
domicile at the time of the marriage, provided that it is not invalid 
if, within a reasonable time of the celebration of the marriage, the 
parties establish a matrimonial home in a country by the law of 
which the marriage is valid.® It will be seen that, in a case where no 
matrimonial home is established within a reasonable time, we have 
returned to the dual domicile doctrine, but on the basis that the 
Televance of the antenuptial domicile of either party is the reasonable 
possibility of its proving to be the matrimonial home after the 
marriage. The suggested exception to the dual domicile rule can 
perhaps be made acceptable to the adherents of that doctrine by 
this consideration. The general idea of domicile is that it is a person’s 
permanent home, and it is perfectly reasonable to say that the 


marriage when England has ceased to be his permanent home in 
fact,“ and the effect of the exception is to avoid the technical, 
although in other contexts necessary, rules about domicile having 
inappropriate consequences in the present context. 

13 The concept of “reasonable time” in this context is undoubtedly 


a matri- 
monial home, In any particular case the court is Hkely to hold that the timo is 
reasonable if that decision will apparently cause no undue difficulties or complications 
as to the status of the spouses or third parties or rights of succession etc. Cases of 

delayed establishment of a matrimonial home will 


domiciled England should be disregarded in determination 
validtty for the purposes of English law. This would apparently permit a man 
domiciled and already validly married, contract abroad a valid 
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We must now consider what the requirements are for the establish- 
ment of a matrimonial home in a country. The parties’ residence in 
the country should be such that it is unlikely that they will leave it 
and return to live in the antenuptial domicile of one or both of them 
which prohibits polygamy. If the parties are domiciled in the country, 
then clearly they have set up a matrimonial home there. If, on the 
other hand, either of the parties does not become domiciled there, 
this will be because he has not made up his mind to remain in the 
country indefinitely. From this it could be inferred that there remains 
a substantial possibility that the parties will return to the antenuptial 
domicile which prohibits the marriage, so that a matrimonial home 
should not be regarded as having been established. To require the 
acquisition of domicile as necessary for the establishment of a 
matrimonial home would not work well, however, if the courts 
adopted a conservative ‘* approach to the proof of change of domicile, 
especially a domicile of origin, and for this reason the better approach 
might be that the parties should be held to have established a 
matrimonial home in a country if both are habitually resident there. 

There remains the problem of section 11 of the Matrimonial 
Causes Act 1973. This provides that ‘‘A marriage .. . shall be void 
on the following grounds ...(d) in the case of a polygamous marriage 
entered into outside England and Wales, that either party was at 
the time of the marriage domiciled in England or Wales.” Taken 
by itself, section 11 (d) seems to exclude the possibility of the 
validity of a polygamous marriage where either party is domiciled in 
England, even if the matrimonial home is a country whose law 
permits polygamy. But the effect of section 14 (1) is that section 11 
is only applicable to invalidate a marriage where, according to the 
rules of private international law, the validity of the marriage falls 
to be determined by English law.’* Thus if by the rules of private 
international law a polygamous marriage is not invalid unless it is 
invalid by the law of either party’s domicile (as under the dual 
domicile doctrine, whether with or without the suggested exception), 
the reference to domicile in section 11 (d) carries the matter no 
further. Read with section 14, section 11 (d) does not preclude the 
validity of a polygamous marriage where one of the parties is 
domiciled in England, but the matrimonial home is elsewhere. 
og Nee Pe Eee Re A e 

15 Le. the approach in such cases as Winans V. Att.-Gen. [1904] A.C. 287. And see 
now I.R.C. v. Bullock [1976] 3 All BR. 353. 

16 See the discussion In Rodwan v. Radwan [1973] Fam. 35, 51-52. If, as the 


judge thought in Radwan, the private international law rule is that the validity 
of a polygamous marriage is determined solely by the law of the matrimonial homo- 


then even if England was the matrimonial would be invalid 
only tf one of the parties was domiciled England at the date of the marriage. 
S. 11 (d) was not In any event applicable to the in Radwan, since it applies 
only to a marriage celebrated after July 31, 1971, while the in that case 


took place in 1951. 
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BIGAMY 

Where a marriage is alleged to be invalid on the ground that one 
party is already married," a choice of law problem as to the essential 
validity of the second marriage can only arise if by some possibly 
applicable law a marriage can be valid even though one party is 
already married, le. if that law permits polygamy. If marriage must 
be monogamous by all possibly applicable laws, conflict can only 
arise on the issue of the status of the party alleged to be already 
married, ie. the issue of the validity of the former marriage or of a 
decree dissolving or nullifying it. The problems posed by this sort of 
case, involving an incidental question, fall outside the present 
discussion. 


PROHIBITED DEGREES OF RELATIONSHIP 


It is suggested that the considerations discussed above in relation 
eee a e ee 
grounds of consanguinity or affinity between the parties. The purpose 
of such rules is to prevent marriage relationships which are offensive 
to the morality or religion prevailing in the country concemed, and 
perhaps also, in cases of consanguinity, to avoid marriages which are 
thought to be eugenically barmful A country’s policy on these 
matters will not be affected by a marriage where the matrimonial 
home is abroad, even where one of the parties had his antenuptial 
domicile in the cotintry. So, for example, English policy does not 
require the invalidation of a marriage between an English domiciliary 
and her Egyptian uncle, if the matrimonial home is Egypt. The 
suggestion is then that a marriage should be held invalid on the 
grounds of the parties’ relationship if, and only if, it is mvalid by 
the law of either party’s domicile at the date of the marriage, provided 
that it should not be invalid if, within a reasonable time of the 
celebration of the marriage, the parties establish a matrimonial home 
in a country by the law of which the marriage is valid. 

The weight of authority is, of course, that the dual domicile 
doctritte applies here, but the suggested exception is not inconsistent 
with the ‘results of the cases.1* In Sottomayor V. De Barros (No. I)™ 
a marriage between first cousins, assumed to have both been domiciled 
in Portugal at the time of the marriage, was held invalid on the 
application of Portuguese law, although they were then living in 
England and continued to do so for six years after the marriage. 
It should be observed that the husband, as well as the wife, was an 
infant, so that even had the marriage been valid the parties would 
not have been able to acquire an English domicile so long as the 

17 As in Shaw v. Gould (1868) L.R. 3 HLL. 55; Padolecchla v. Padolocchia [1968] 
P. 314; R. v. Brentwood Superintendent Registrar of Marriages [1968] 2 Q.B. 936; 
Schwebel v. Ungar (1964) 48 DLR. (2d) 644 

18 Brook v. Brook (1891) 9 H.L.C. 193; Mette v. Mette (1859) 1 Sw. & Tr. 416; 
Re De Wilton [1900] 2 Ch. 481; Re Bozzellfs Settlement [1902] 1 Ch. 751; 


Paine [1940] Ch. 46; Cheni v. Cheni [1965] P. 85. 
19 (1877) 3 P.D. 1. 
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husband’s father remained domiciled in Portugal.™ If the establish- 
ment of a matrimonial home requires the acquisition of a domicile ** 
in the country concerned, then the parties did not establish a 
matrimonial home in England, and the result is not inconsistent with 
the suggested rule. The decision might, however, be different today 
on the suggested rule, since even an infant under sixteen who is 
validly married can now have an independent domicile. In Sottomayor 
v. De Barros (No. 2), when it was found that the husband, though 
not the wife, was domiciled in England at the date of the marriage, 
the marriage was held to be valid. The result is consistent with the 
suggested rule for, if the marriage was valid, the wife would take 
her husband’s English domicile on marriage, and England would 
be the matrimonial home,™ 


Non-AGE 
Here it is suggested that the appropriate rule would be that a 
marriage is invalid if either party is below the permitted age accord- 
ing to the law of that party’s domicile at the time of the marriage. 
For reasons that will be indicated below, the marriage should not be 
held valid on the basis that it is so by the law of the matrimonial 
home. In Pugh v. Pugh ™ it was held that the English rule, by which 
a marriage is void if either party is under 16, applied to invalidate 
the marriage where the husband, who was over 16, was domiciled in 
England, while the wife, who was under 16, was domiciled in a 
country by whose law the marriage was valid. In what way could 
the policy of the English rule be infringed in such a case? It would 
seem that the purposes of a rule prescribing a minimum age for 
marriage are, first, to protect an immature person from the hazards of 
a premature marriage, and, secondly, in the public interest, to prevent 
marriages which are likely to be unstable** As regards the first 
purpose, it can hardly be the purpose of English law to protect a 
foreigner, Whose own law does not regard him as needing such 


20 As the lew then stood. 
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established in England, and it might be sought to justify the decision 
on that basis, However, while it may well be that English law is 
concerned to avoid a marriage involving an immature person when 
England is the matrimonial home, it does not follow that English 
law should prescribe the age of maturity for a person who before 
the marriage belongs to a foreign community. Since children may 
develop socially and emotionally, and even physically, at different 
rates in different environments, it seems sensible for English law 
to rely on the judgment of the law of the country to which a party 
belongs for the decision whether he or she is mature enough to marry. 
If a Hungarian giri of 15, or a Nigerian girl of 13, is regarded by 
her own law as mature enough for marriage, and the soundness of 
the judgment of that law in respect of members of its own community 
is accepted,’’ then the validation of the marriage will not infringe 
the English policy against the marriage of an immature person, even 
where the matrimonial home is in England. This approach was in 
effect accepted in Mohamed v. Knot," in which a marriage was 
held valid between a Nigerian girl of 13 and her Nigerian husband, the 
marriage being valid by Nigerian law, even though the parties came 
to live in England only three months after the marriage, 

It seems preferable, therefore, that a marriage should only be held 
invalid on the ground of lack of age if a party is too young by the 
law of his or her own domicile at the time of the marriage. Should 
the marriage in such a case be held valid if the parties, within a 
reasonable time of the marriage, set up their matrimonial home in a 
country by whose law the marriage is valid? Suppose an English 
gitl of 15 marries an Italian in Italy, where the parties settle after 
the marriage, which is valid by Italian law. The argument for 
validating the marriage would be that English policy is not affected 
by it. However, the purpose of a rule prescribing the minimum age for 
marriage is not, like that of a rule prohibiting polygamy or a rule 
concerned with the relationship between the parties, solely to protect 
the public interest, An important object of the English rule is to 
protect an immature English person from the dangers of premature 
marriage, in his own interest, and despite his own wish to marry.” The 
Purpose of the rule will be defeated if the marriage is held valid, and 
this is no less so where he ceases to be English immediately after his 
marriage. 


INVALIDITY BY THE LEX Loct CELEBRATIONIS 


Should a marriage be held invalid on the sole ground that it is invalid 
by the law of the country in which it is celebrated, whether on the 
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grounds of relationship between the parties, or non-age?™ If a 
marriage has no connection with England, except that it happens to 
be celebrated there, what policy of English law can be affected if an 
English invalidating rule is not applied? It might be said that English 
policy is infringed by the mere fact of the celebration in England 
of a marriage which is offensive to English notions. This is perhaps 
acceptable to the extent of forbidding a marriage officer from 
celebrating the marriage if the defect is known to him, but it hardly 
requires the invalidation of the marriage if it is celebrated in 
England,” and a fortiori a marriage should not be held invalid on the 
sole ground that x is invalid by the law of a foreign country in 
which it is celebrated.” 


OTHER INSTANCES OF PROHIBITED MARRIAGES 


A foreign law may prohibit a marriage on a ground which has no 
parallel in English law, for example, because of the race or religion 
of a party, or because of his status as a priest.” It is suggested ‘that in 
principle the applicability of such a foreign rule should depend on the 
choice of law rule suggested above for polygamy and the prohibited 
degrees of relationship, although it is in this sort of case that English 
public policy ** may well intervene. 


RULES ENTITLING AN AGGRIEVED PARTY TO AVOID THE MARRIAGE 


So far we have been concerned with domestic rules prohibiting 
marriages which are regarded by the law in question as contrary to 
the public interest. We must now consider rules which entitle a party 
who is aggrieved by some defect in the marriage to render it invalid 
if he so chooses, In such cases, the marriage is not prohibited by the 
law in question, nor can it be regarded as contrary to the public 
interest of the country concemed, since that country is content to 
accept it as a valid marriage if both parties so desire. Thus in this 
sort of case the appropriate question is not whether the policy of 
some country will be infringed if the marriage is held valid. The 
purpose of a given rule in this category is to protect a party from 
being unwillingly bound to a defective marriage, and the question 
is whether a party who wishes to avoid a marriage should be entitled 
to rely on a particular domestic rule to do so. 

and Moat’ marriage in polygamous form cannot be celebrated in England: 

wit Hlaniiey (ISTH) Oe MLR ek oT TERN aS 
271; Cheshire, op. cit. p. 348. 

33 Will of Swan (1871) 2 V.R. (LE. & M.) 47, Reed v. Reed (1969) 6 DLR. 
Ged ein, Contra (but obiter and by assumption) Breen v. Breen [1964] P. 144. 

A rule of a different erent sort is one which limits the right of a divorced person 

(iy cesses hee play cad Mortis, op. cit. pp. 266-267. Whether the rule in question 
is has the procedural purpose of postponing re-marriage until any appeal has 
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The reasonable approach in this category of case would seem 
to be that a party should be entitled to avoid the marriage if, and 
only if, he is so entitled by the law of his domicile at the date of the 
marriage. A party should not be held unwillingly bound to a marriage 
which, according to the notions of his own community, is a defective 
marriage, but should be entitled to such protection as his own law 
would confer on him. In other words, a party’s expectations as to 
what amounts to a complete, as ‘opposed to a defective, marriage 
can be presumed to be those of the community to which he belongs 
at the time of the marriage. On the other hand, if the marriage 
is not defective by the law of his own community, it is hard to see 
why he should be entitled to a protection conferred by the law of 
the other party’s domicile, or some other law. 

It could be suggested that it is a one-sided view to say that a party 

should not be held bound to a marriage which by the law of his 
domicile is voidable, for it may be that by the law of the other party’s 
domicile the marriage is not voidable on the ground in question. 
Why should the respondent not be entitled to claim the protection 
of his law for the continued existence of the marriage? Of course, 
in many cases the respondent will not wish to insist on the continua- 
tion of the marriage, in which event reference to the respondent’s 
law to give him protection he does not want would be pointless. If, 
however, the respondent contests the proceedings, and the marriage 
is not voidable by his law, why should the petitioner’s law be pre- 
ferred to the respondent’s? It is suggested that the value judgment 
should be made that it is more unjust to hold a party unwillingly 
bound to a marriage which by the notions of his community is 
defective than to deprive the other party of a marriage relationship 
which according to his law ought not to be annulled, particolarty in 
view of the full powers of granting ancillary relief available to the 
English court, 
‘ Turning now to the English case law, the weight of authority is that 
whether a party is entitled to avoid a marriage on the ground that in 
law he did not consent to it is to be determined by the Jaw of the 
domicile.** There is a dictum in Szechter V. Szechter ** to the effect 
that a party may avoid a marriage if he did not consent according 
to the law of either his own domicile or the other party’s domicile at 
the time of the marriage. As indicated above, there seems little reason 
why, if a party’s own law deems him to have consented to the 
marriage, he should be entitled to the higher degree of protection 
afforded by the other party’s law.*’ In Way v. Way * the judge seems 
to have considered that whether a party -has consented is to be deter- 
mined by, the law of that party’s domicile. 

38 Way v. Way [1950] P: 71,7679; Szechter v. Srechter [1971]. P. 286 at pp. 294- 
295; Apt v. Apt [1948] P. 83, 88. 

ae [1971] P. at pp. 294-295, approving the rule af Dicey and Morris Dr. Morris 
now doubts the merit of that rule, but retains it in deference to the high authority 


of Srechter: Dicey and Morris op. cit. pp. 276-277. 
3° Cheshire, op. cit. p. 403. 38 [1950] P. 71, 79. 
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As regatds impotence and wilful refusal, the preponderence of 
authority ™ is that a party’s right to avoid the marriage is to be 
determined either by the law of the husband’s domicile at the time 
of the marriage or the law of the intended matrimonial home. This 
Tule, whichever the correct alternative, is unfortunate. If by the law 
of the wife’s domicile 2 marriage which cannot be consummated is 
regarded as one to which an unwilling party should not be bound, why 
should her right to avoid the marriage on the grounds of her husband’s 
impotence be determined exclusively by the law of his domicile, or 
by the law of the country in which she intended to live as a married 
woman, on the assumption, no doubt, that the marriage would not 
be a defective one? Suppose a woman domiciled in England marries 
a man domiciled in Italy, which is the matrimonial home. If the 
husband wilfully refuses to consummate the marriage, and that is not 
a ground for annulment by Italian law, the wife would have no 
remedy. But if the husband were domiciled in England, which was 
the matrimonial home, and the wife was domiciled in Italy, the 
husband would be entitled to a decree on the ground of the wife’s 
wilful refusal.t° A better rule would be that a party is entitled to a 
nullity decree if he is so entitled by the law of his domicile at the time 
of the marriage.‘ 

Other grounds for annulment under English law which come 
within this category are the mental disorder of a party, the fact that 
the respondent, unknown to the petitioner, was at the time of the 
marriage suffering from communicable venereal disease, and the fact 
that the wife respondent, unknown to the petitioner, was at the time 
of the marriage pregnant by another man In all these cases a 
nullity decree should be granted if the party seeking it was 
domiciled in England at the time of the marriage. A foreign rule 
to the same effect, or in the same category, for example, that a wife 
is entitled to a decree if at the time of the marriage another woman 
was pregnant by the husband, should similarly be applied if the 
petitioner was domiciled in the country concerned at the date of the 
marriage. 


PuBLic POLICY ° 


We have considered above suggestions as to what the choice of law 
Tules might be for the essential validity of a marriage. Any such 


a a ea, 
30 De Reneville v. De Reneville [1948] P. 100; Way v. Way [1950] P. 71; 
Ponticelli v. Ponticelli [1958] P. 204. But the rule is not settled. See Dicey and 
Morris, op. cet. pp. 359-363. 
to Ponticelli v. Ponticelli [1958] P. 204. 
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Tules must be subject to the power of the English court to hold a 
particular marriage valid or invalid on the grounds of public policy, 
even though the normal choice of law rule would produce a different 
result. It should be observed, however, that the suggested choice of 
law rules themselves take account of English public policy, and indeed 
the public policy of foreign countries also. Thus English public policy 
requires that marriage in England should be monogamous, and the 
basis of the suggested choice of law rule is that where the matrimonial 
home is England, a polygamous marriage should be void. On the 
other hand, the rule will not invalidate a marriage where England 
is not the first matrimonial home, or where polygamy is permitted 
by the law of each party’s domicile at the time of the marriage. In 
such cases the public policy against polygamous marriage should 
yield to other considerations. There may be cases, however, where 
English public policy requires the invalidation of a marriage in cases 
where it would be valid by the normal choice of law rules. This will 
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© See e. 

£. Cheni v. Cheni [1965] P. 85, 97-100; Dicey and Morris, op. cit. pp. 73 

and 278; Hartley (1972) 35 M.L.R. at p. 580. 
«4 Although the problems of renvoi are not 
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REPORTS OF COMMITTEES 


THE ELEVENTH REPORT FROM THE EXPENDITURE COMMITTEE: 
THE CIVI SERVICE 


REPORTS on aspects of the civil service and, more generally, on the 
structure and organisation of the service are nothing new. There have 
been no less than three Royal Commissions since the famous North- 
cote-Trevelyan Report of 1854 and there have been numerous 
committees of inquiry. The last report, which embraced a wide 
range of public service issues, was in 1968 when the Fulton Committee 
published its findings after two to three years of research.” In general, 
inquiries and commissions have been set up by government and 
usually there has been a definite reason for their establishment. A 
particular problem may have arisen, as for example in 1860 in rela- 
tion to methods of appointment,’ or a more general disquiet may have 
existed, as for example over the handling of a foreign war.‘ In these 
two respects the Eleventh Report of the House of Commons Select 
Committee on Expenditure‘ on the effectiveness and efficiency of 
the civil service is notable. The report is the first investigation into 
the public service by a parliamentary as distinct from governmental 
committee for 104 years’ and, secondly, on the face of things, 
there is no indication why the select committee chose to initiate its 
investigation. The former consideration is of some importance because 
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attention. On the one hand, with a decade nearly having elapsed since 
the Fulton Report, the M.P.s may have thought it was a proper time 
to review the progress made in implementing Fulton’s proposals—as 
was recommended by the Fulton Commission to take place after five 
years.” And, on the other hand, the M.P.s may have been disturbed by 
what could be viewed as a prevalent public perception that the public 
service is wasteful. As a value-for-money committee it may have felt 
a duty to take a general look. In the result, the report cannot definitely 
be connected with either of these reasons or for that matter any other. 


The Role of Top Civil Servants 1* 

Given the back-bench M.P. membership of this committee, it might 
have been expected that the report would have something of interest 
to say about the role of top civil servants. Sadly, this was not the case 
and the opportunity was missed to put forward an agreed description 
of their role. On this issue, the atmosphere exhibited by the committee 
was one of stultifying restraint: here and there the committee’s 
reactions are given to specific issues concerning the behaviour of top 
civil servants and particular allegations against them, but there is no 
attempt by. the committee to -provide a composite picture. For 
example, im relation to allegations that senior civil servants in the 
departments hold firmly held policy views which they refuse to change, 
irrespective of a new government coming into office and allegations 
that even if views are changed, the civil servants will reinstate their own 
policies through the passage of time and the erosion of Ministers’ 
political will, the committee gives no indication of the extent to 
which they believe such practices go on, if at all. Instead, the com- 
mittes contents itself with simply placing a statement of principle on 
record, namely: “ The duties of the civil service should be limited to 
pointing out the possible consequences, including the political con- 
sequences, of any policy but should not include opposing or delaying 
the policy.” 1 Moreover, the question how to stop these practices 
if they go on seems lamentably to have been fudged. A discussion 
of the extent to which Ministers should be able to insist on organising 
their own departments followed upon the statement of principle quoted 
above."? And in this discussion the problem of concerted civil service 
obstruction seems effortlessly to have been swept under the carpet. 
For whatever reason, bi-partisanship or any other, the lack of a 
composite view of the role of senior civil servants is a central failing of 
this report and though it does not necessarily detract from the merits 
of individual recommendations made by the committee on specific 
problems, it swamps the report with an academic quality which so 


para. 304, 
10 Though the present sire of the service ts in the reglon of 700,000 (500,000 
of whom are non-industrial), ee O POs i tho: ee peades (Permanent 
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often in the past has rung the death knell of select committee 
reports,‘ 

It would be wrong to give the impression that the omission of an 
attempt at a composite discussion of the role of top civil servants 
went unnoticed by committee members, one and all. Mr. Brian 
Sedgemore, a Labour member of the committee, appears not only to 
have noticed this and perceived it as a failing but to have tried to do 
something about it. He put his views on paper—running to nearly six 
pages—and without changing any of the recommendations agreed 
in the report sought to have them inserted as a new chapter 1 in place 
of the report’s introduction. However, the amendment he proposed 
in the parent committee to achieve this was narrowly defeated.’ 
His purpose though was not entirely subverted and his comments are 
to be found published with the report outside the text stricto sensu 
as part of an account of the committee’s proceedings.’* Mr. Sedge- 
more’s view of top civil servants is that they “are frustrating demo- 
cracy ... and arrogating to themselves power that property belongs 
to the people and their representatives.” ! How? Mr. Sedgemore’s 


answer 
“Th ee ne oa econ vision through 
varity of devices ese include delay, which is a potent one 
when governments are in the minority situation or coming to the 
end of their poe litical life; foreclosing options through official 
committees ich parallel both cabinet sub-committees and a 
host of other ministerial committees; interpreting minutes and 
policy decisions in ways not wholly intended; slanting statistics; 
giving Ministers insufficient time to take decisions; ing advan- 
tage of cabinet splits and politically divided isterial teams; 
and even going behind Ministers’ backs to other Ministers, 
including the Prime Minister.” + 


Whether or not this description is accurate and this interpretation 
correct, the fact is that it is the only composite picture found with the 
report. These are matters of public interest, as was clearly demon- 
strated by the extensive media coverage given to Mr. Sedgemore’s 
views,” and the committee’s report is weakened by its deficiency 
in this respect. 


The Committee’s Main Recommendations 


The lack of a clear reason for this investigation and the lack of a 
composite view of the role of top civil servants combine to create an 


14 For a critical assessment of the work of Select Committees, see The Commons 
in the 70's (eds, Walkland and Ryle, 1977), Chaps. 7 and 9 (essays by A. Robinson 
and N. Johnson). 

15 By 15 votes to 11 out of the Expenditure Committee’s total membership of 49. 

16 pp. Lorvil-hoofil, 

17 Ibid. p, LOX. 

18 Ibid. p. lxxx. 

19 For example, the headline on p. 1 of the The Times, the day after the Report's 
publication, read: “ Civil Servants’ Powers must be Commons ry 
This is hardly a fatr description of what is sald in 
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impression of a series of rather unrelated recommendations covering 
an extremely wide range of inquiry. There are 54 recommendations 
made in the report with chapters on such subjects as recruitment, 
training, career management, pay, pensions, organisation for efficiency 
and redations with local government. Obviously it would be impossible 
to note more than a few recommendations here. My selection therefore 
is based on two subjective criteria: importance and relevance to 
lawyers. 

Probably the most important recommendation in the report is 
that to retum to the Treasury from the Civil Service Department 
Tesponsibility for the efficiency and manpower requirements of the 
service. The reason for this recommendation can be put briefly. The 
committee believed that as a result of the establishment of the Civil 
Service Department in 1968 (by virtue of a Fulton proposal,” 
an indefensible separation had occurred of control over public 
service expenditure, exercised by the Treasury, from responsibility 
for efficiency and manpower requirements, exercised by the 
Civil Service Department. To the M.P.s, expenditure and efficiency 
were two sides of the one coin. Therefore, both functions in the 
future would have to belong either to the Civil Service Department 
or to the Treasury. And since in the committee’s view it would 
be foolish to take control over public service expenditure away from 
the nation’s finance department—the Treasury—the only logical 
solution was to return to the Treasury responsibility for efficiency 
and manpower, leaving the Civil Service Department with functions 
relating to personnel, appointments, recruitment, training, ‘pay and 
pensions.™ The original reasons put forward by the Fulton committee 
for the creation of a separate Civil Service Department, to include, 
inter alia, the functions now proposed to be retransferred—e.g. to 
prevent “too great a concentration of power in one department ” ?— 
were not commented upon in the report, just as the separation seen 
as a central defect by the report was not commented upon by the 
Fulton committee. The report talks very much in present day terms : 
about the Civil Service Department having “lost its original drive” 
and abeut the department’s “ambivalent relationship with the 
Treasury and the inadequacy of its own powers.” ® The evidence 
presented to the M.P.s clearly was in favour of a realignment of the 
balance of functions between these two departments * but whether 
or not the balance proposed is correct remains an open question. 
Tho least that can be said is that this is an area of high political 
sensitivity involving interests wider than those of two departments 
alone. In this sense, any recommendation put forward necessarily 
30 Fulton Report para. 254, 

al For a fuller statement of this argument and for general discussion, see Report 
paras. 71-90, 

32 Fulton Report para. 252. 

13 These quotations are taken from Report para. 73. 

34 See, for example, evidence of Rt. Hon. Edward Heath Vol. I (Part ID at 
p. 760 et seq. and Rt Hon. Sir Harold Wilson Vol II (Part ID) at p. 780 et seg. 
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contains an element of random choice so the committee can hardly 
be blamed for resurrecting what is, in large part, an old recipe. 

Another recommendation put forward by the committee *—in 
favour of the establishment of parliamentary committees specifically 
related to departments and manned by back-benchers—is important 
more for its adventure than for its prospects of acceptance and 
realisation. This recommendation contained in the report’s final 
chapter on the subject of parliamentary surveillance, is born out of 
the hope that Parliament can restore some measure of control over 
the process of appropriating expenditure. Hence, the M.P.s further 
Propose that the consideration of appropriations, department by 
department, should be the bread and butter of these committees, 
appropriations being referred after consideration to the select 
committee relating to the Treasury for consolidation.?* 

In the first place, it is difficult to imagine that these departmental 
appropriations committees would for long take a narrow view of their 
remit, No doubt like the expenditure committee itself they would 
soon Wish to investigate underlying policy questions with the ultimate 
ambition of becoming powerful investigative committees on an 
American model. The M.P.s would obviously welcome developments 
along these lines but it is hardly likely that they would appeal to the 
executive, Secondly, even on the rather large assumption that the 
government agreed to set up these committees, it is unlikely that they 
could wrest much power from the executive anyway. Financial 
questions because they are so crucial are the most difficult to get 
answered. Co-operation might not be forthcoming from either 
Ministers or civil servants. And, even if forthcoming, the under- 
standing that a committee of ephemeral parliamentary scrutineers, 
with many other interests, can achieve, is likely to be minimal. The 
dilemma here is an old one. Proposals which are marginal to the 
balance of power between Parliament and the executive are the only 
ones which are likely to gain realisation and because of their margin- 
ality they are doomed to failure. The experience of the reform era 
of the 1960s, in terms of parliamentary committees, seems to indicate 
that proposals for alterations in the balance of power between 
Parliament and the executive can only really stand a chance of 
success if accompanied by other fundamental changes.*" 

This theme of improving accountability is taken up by the com- 
mittee at other points in the report. A series of recommendations can 
be identified which have the purpose of providing information 
upon which Parliament can make judgments on various matters. 
For example, the committee recomm a! that Parliament should 
be notified of the results of regular surveys to be undertaken in the 
departments with the object of discovering if administrative costs 
45 Report pare. 161. 

26 bid. para. 162, 

3 The fundamental change usually hinted at is electoral reform. See for example, 


The Commons in the 70's, Chap. 12, “ Whither the Commons?” by S. A. Walkland. 
38 Roport para. 70. 
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could be reduced by policy changes without seriously compromising 
administrative fairness. Similarly, the possibility of presenting analyses 
to Parliament showing the objectives of individual spendmg pro- 
grammes and the resuks of past programmes was to be another 
matter for investigation (by the Treasury) and report.’® Value for 
money recommendations, as befits an expenditure committee, are 
common as well. From an efficiency standpoint, departmental organi- 
sation could be improved, said the committee, by the mtroduction 
of accountable units—separate command structures in which “ output 
can be measured against costs and other criteria and where individuals 
can be held personally responsible for their performance.” °° Linked 
with these units, the committee proposes a system of accounting to 
Parliament in which the accounts would correspond with the 
accountable unit? 

Other specific items of interest in the report include: 

(a) A recommendation in favour of the relaxation of the doctrine 
of ministerial responsibility with reference to accountable units so that 
servants could be publicly accountable for management, but not 
political, decisions.** 

(b) A recommendation to the effect that the Prime Minister and the 
Leader of the Opposition should jomtly consider with a view to 
change the rule which exists at present to the effect that members 
of an incoming administration cannot see the papers of the outgoing 
administration if of a different party. The committee thought this 
Tule increased the power of civil servants in relation to Ministers."* 

(c) In connection with the practice of Ministers introducing special 
advisers into departments, the committee believed that a Minister 
should be free to adopt any organisation that he thinks fit. Accord- 
ingly, it was proposed that the limit on the number of special advisers 
allowed (at present two per Cabinet Minister) should be scrapped.** 

(d) The committee also proposed, alongside several other recom- 
mendations to improve the audit system, that in future appoint- 
ments to the office of Comptroller and Auditor General should be 
made only after the Public Accounts Committee had been consulted : 
instead of the appointment being made by the head of the civil service 
as at present.** The idea behind the recommendation is clearly to 
increase the prestige and independence of the office by widening its 
field of recruitment. 

39% Ibid. para. 100. 


Fe ey ee ofn An aecountable, ani i -taken from. the catia Rezart, 
para. ; 


34 Ibid. para. 149. 
the subject of the ombudsman recommended a ET aie Conti t 
Committee on 


mentary Commissioner for Administration). ee eats. Gur Telli ONbuLoe 
Louden, 1977, at peras, 24-25. 
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(e) Several recommendations were made by the committee in rela- 
tion to conditions of service. For instance, it was proposed that the 
administrative trainee method of recruitment should be abolished >* 
and that in future the usual avenue of promotion to top grades should 
be by way of a newly created higher management training course.’ 
A notable finding of the committee in this area was that the open 
grading structure proposal by the Fulton committee was far from 
realisation. In fact, it had been achieved only in relation to posts of 
Assistant Secretary level or above, and the M.P.s recommended 
urgent action to extend its application “to the Principal level at 
least.” >" 

(f) The problem of senior civil servants taking jobs outside the 
service before or after retirement attracted the attention of the 
committee. The dangers to the public interest inherent in this practice 
are obvious, e.g. in some situations the offer of a job outside might be 
tantamout to a bribe, The procedure presently used is that servants 
of Under Secretary level or above must obtain Government per- 
mission before accepting such outside offers within two years of 
resignation or retirement. The committee thought that this procedure 
should form part of the servant’s contractual arrangement and if 
necessary envisaged legislation which might penalise companies which 
appointed former civil servants from specified jobs without obtaining 
the concurrence of the Government.** 


Conclusion 

No new vision of the civil service is alluded to in this report. While 
many of the recommendations over the scattered field of inquiry 
are workmanlike, and indeed may help in marginal ways, it is doubtful 
whether, even taken together, they are capable of changing the face 
of the executive very much—the only one which might threaten to do 
this is that for a series of departmentally oriented parliamentary 
committees. The report reiterates an orthodox view in default of 
controversy or imagination and so far from being a land mark more 
likely than not it will become one of the many easily forgotten reports 
on the public service. ° 

PAUL R. MAGURE. 





NOTES OF CASES 


GOURET: THE CONSTITUTIONAL ISSUE 


Tue principle of the Rule of Law requires not only that the law 
should apply to everyone—citizen and state, rich and poor, powerful 
and weak—but also that there should be effective legal remedies for 
use where there is a breach of the law. The Rule of Law does not 
cease to operate merely because the law is broken—crime exists in 
all societies—but it is violated if someone is able to break the law 
openly and with impunity because legal remedies do not exist or 
because he is too powerful for them to be applied to him. The case of 
Gouriet v. Union of Post Office Workers raised the question of how 
far the Rule of Law operates in contemporary Britain. 


The Facts 

On January 13, 1977, the executive of the Union of Post Office 
Workers (U.P.W.) held a meeting and decided, in response to a request 
for solidarity from the International Confederation of Free Trade 
Unions (LCF.T.U.), to call upon their members not to handle mail 
destined for South Africa for one week starting on midnight, Sunday, 
January 16. Such action would clearly have been an offence under 
the Post Office Act 1953. Section 58 of this Act makes it an offence for 
any Post Office employee wilfully to detain or delay the mail and 
under section 68 it is an offence for any person to solicit or endeavour 
to procure any person to commit this offence. The decision of the 
U.P.W. was broadcast on the nine o’clock news on BBC Television 
on the night of January 13 and immediately afterwards Mr. Tom 
Jackson, general secretary of the U.P.W., was interviewed and it was 
put to him that the proposed action was unlawful. He replied that 
its legality had never been tested in the courts and that the relevant 
laws dated from the time of Queen Anne and were more appropriate 
to dealing with highwaymen and footpads. 

Mr. John Gourlet heard the broadcast and interview. He consulted 
his soliçitors and on Friday, January 14, he applied to the Attorney- 
General for consent for a relator action against the U.P.W. for an 
injunction restraining them from soliciting or procuring any person 
wilfully to delay any postal package in the course of transmission 
between this country and South Africa. A few hours later on the 
same day the Attorney-General refused permission without giving 
any reasons other than that he had considered all the circumstances 
including the public interest. 

Mr. Gouriet then issued a writ in his own name against the U-P.W. 
and applied for an interim injunction against it in the terms mentioned 
above. The application was rejected by Stocker J. Mr. Gouriet 
appealed to the Court of Appeal (Lord Denning M.R., Lawton and 
Ormrod L.JJ.) which sat specially on Saturday, January 15 to hear the 
appeal. 

58 
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The Issues 


The most important constitutional and administrative law issues ' 
raised in this case were (i) whether a private citizen has standing to 
apply in his own name for an injunction (or a declaration) for a 


a decision of the Attomey-General refusing consent for a relator 
action. 

It is desirable to say something about locus standi at the outset in 
order to provide a background for the decisions given by the courts. 
The basic principle of locus standi (standing) is that a person with no 
interest has no right to apply for an injunction or declaration: busy- 
bodies and trouble-makers are not allowed to come before the courts. 
This basic principle was not, however, in issue in the case: Mr. 
Gouriet clearly had an interest—along with all other citizens—in 
postal communications being kept open with South Africa. He had 
no special connection with South Africa but no one can be certain 
in advance that he will not want to communicate with someone in 
another country or that someone in that country will not want to 
communicate with him. 

There is, however, a subsidiary principle * of locus standi, according 
to which it is not enough for the applicant to have an interest; he 
must have a special interest. By this is meant that he must have 
an interest greater than that of the ordinary citizen. This Mr. 
Gouriet did not claim. It was this subsidiary principle of locus standi 
which was in issue in the case. 

The second main issue in the case concerned the Attorney-General’s 
powers with regard to relator actions. It is generally said that the 
problem of a person with an interest, but no special interest, who 
wishes to apply for a declaration or injunction can be solved by 
means of a relator action. The Attorney-General has standing to 
obtain a declaration or injunction in any case affecting the public at 
large and the relator action is a means by which the private citizen 
can “borrow” his superior standing. The citizen has to obtain the 
consent of the Attorney-General for the action to be brought in his 
name. If this is granted, the problem of standing is solved and, 
though the Attorney-General has power to control the proceedings, 
the relator (as the applicant is called) usually has a fairly free hand. 
In this way, it is said, the Rule of Law is upheld, because action can 
be taken either by the Attorney-General of his own motion ex officio 
or by a private citizen using the name of the Attorney-General. But 
what if the Attorney-General refuses to act himself and refuses his 
consent for a relator action? Can the court review his decision and 
either order him to give his consent or allow his consent to be 
dispensed with? 

1 The labour law issues are discussed below at pp. 63-67. 

2 It is not suggested that historically the “ subordinate principle ” evolved after 
the “ besic principle,” only that it fs logically subsidiary, 
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The Decision of the Court of Appeal 


At the hearing on January 15 the Court of Appeal granted an 
interim injunction against the U.P.W. in the terms sought; a similar 
injunction was also granted against another union, the Post Office 
Engineering Union (P.O.E.U.). The injunctions were obeyed and the 
boycott was called off. At the resumed hearing on January 18 the 
court heard the Attorney-General and counsel for the other parties at 
length and then gave an interlocutory judgment in which it expressed 
its opinion on the issues raised, 

The first issue was whether the court could review the Attorney- 
General’s decision not to allow a relator action. It was accepted by 
all three members of the court that review was not possible in the 
sense that the Attorney could not be ordered to permit relator pro- 
ceedings. It was also accepted by at least two members of the court, 
Lawton and Ormrod LJJ., that the Attorney-General cannot be 
required by the court to give his reasons for refusing.” It was, how- 
ever, stated by Lord Denning M.R. and by Lawton LJ. that the 
court could consider whether there was good reason for the Attorney- 
General’s refusal and, if there was not, it could allow the plaintiff 
to continue the action without the need to use the Attorney- 
General’s name as nominal plaintiff. 

Since there was a slight difference of emphasis between these two 
members of the court on this point, it is desirable to state clearly 
what each said, Lord Denning said‘ that the court could consider 
whether irrelevant matters had been taken into account or whether 
the Attorney-General had failed to take relevant matters into account; 
it could also consider whether he had misdirected himself. In other 
words, the classic grounds of judicial review could be applied. 
Lawton L.J., on the other hand, said that where, so far as the court 
could see, “ there is no discernible reason why threatened breaches 
of the criminal law should not be restrained” the court would allow 
the plaintiff to proceed.’ If the Attorney-General then chose to reveal 
reasons which had not been discernible to the court, the court would 
reassess the situation in the light of these new factors and decide 
accordingly. Although Lawton LJ. formulated his opinion more 
cautiously, it is clear that both views involve the court in judging 
the rightness of the Attomney’s decision. For this reason, Lord Denning 
wash coerce: saying. that a evolved “indirect” review of the 
Attorney-General’s action. 

Ormrod LJ. did nt reac His decieion on tila Baas: In some ways, 
bis judgment was even more radical: be considered that since the 
plaintiff, as`a member of the public, could prosecute the unions for 
offences under the relevant Acts of Parliament once the threatened 
acts were committed, he was entitled to claim a declaration in his 


3 At [1977] 1 All ER. 721} and 726h respectively. There is no doubt that Lord 
Denning also accepted this. 

4 [1977] 1 All BR. 716e. 

§ [1977] 1 All BR. 726c-d. 
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own name that the acts would, if committed, be a breach of the 
Acts.* In other words, he considered that what was previously called 
the “subsidiary principle of locus standi” did not apply in this 
sort of situation. 

It is important to note, however, that both Lawton and Ormrod 
LJJ. regarded the principles they laid down as applying only where 
the plaintiff has a real interest in the matter.’ Therefore the Court 
of Appeal decision does not challenge the basic principle of locus 
standi. It is concerned only with the case where the plaintiff has an 
interest but that interest is shared by other members of the general 
public: he has no special interest. 

On the issue of remedies, all members of the court agreed that an 
interim injunction and a declaration could be granted. Lawton and 
Ormrod LJJ., however, considered that the court did not have 
power to grant a permanent injunction where the plaintiff had no 
oe a a Wore) pave bie Consent: te ce mentee 
action.’ 


The Decision of the House of Lords 


An appeal was taken to the House of Lords. Their lordships 
(Viscount Dilhorne and Lords Wilberforce, Diplock, Edmund-Davies 
and Fraser) unanimously rejected the views of the Court of Appeal 
and re-affirmed the traditional doctrine: a plaintiff with no special 
interest cannot claim a declaration or injunction except in the name 
of the Attorney-General and if the latter refuses to give his consent 
there is nothing that the courts can do. 


Assessment 


It is beyond doubt that the decision of the House of Lords, on the 
main issues at least, is a restatement of what was generally regarded 
as being the law before the case began. The view put forward by 
the Court of Appeal was clearly an innovation, But innovation— 
within the bounds of what is proper—is part of the function of 


Lords to accept it could undermine the Rule of Law in Britain. 
The main objection on the level of policy against the Court of 
Appeal’s decision is that it could lead to an excessive number of 
such actions by persons who had no real concern in the matter. This 
is incorrect, The Court of Appeal made clear that the plaintiff must 
have a real interest. The majority held that he must first apply to 
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the Attorney-General for consent to the bringing of a relator action; 
and if that consent were refused he would be allowed to proceed only 
if the court held that there were no good reasons for the refusal of 
consent, This would occur in only a very small number of cases. 

Another objection to the position taken by the Court of Appeal 
ig that where the act in question is already a criminal offence, it 
adds little or nothing to the deterrent quality of the law to grant a 
declaration. But most people (and many trade unions) will obey the 
law once they know definitely what it is. In this case the law was 
clear; but Mr. Tom Jackson professed to regard it as unclear. 
Moreover, once the Court of Appeal had given its ruling, the law 
was obeyed, 

The objection to the traditional doctrine is that it imperils the Rule 
of Law. If through misconception, political bias or corruption the 
Attomey-General unreasonably refuses his consent, there is no 
remedy. If successive Attorneys-General refuse to take action with 
regard to a particular matter, the person concerned may in effect be 
exempted from obeying the law. It is not without importance that 
there had been previous occasions on which the U.P.W. had decided 
to take action contrary to sections 58'and 68 of the Post Office Act. 
On none of. these occasions had the Attorney-General then in office 
taken any legal-action. On this occasion it seems that the present 
Attorney-General was unwilling even to make a public statement 
that the contemplated action was illegal. Small wonder then that the 
U.P.W. thought that it would not be required to’ obey these pro- 
visions | 

Two answers are usually given to these objections. First, it is said 
that the Attorney-General is responsible to Parliament for the misuse 
of his powers. But Parliament is normally controlled by the political 
party in power. If the Attorney-General’s judgment were put into 
question before the House, especially if the issue had political over- 
tones, it is far more likely that his party would rally around him 
than that they would disown him. So this sanction is likely to prove 
illusory. 

The second objection is that the plaintiff only has to wait until the 
crime is actually committed and he can then bring a private prosecu- 
tion. However, this too can be blocked by the Attorney-General: he 
can either enter a nolle prosequi or order the Director of Public 
Prosecutions to take over the prosecution and then offer no evidence. 
Either way the accused can be protected. Moreover, it is much 
better to prevent a breach of the law than to punish the transgressor 
afterwards. 


It is fair to conclude, therefore, that the traditional doctrine does 
undermine the Rule of Law. The House of Lords had the opportumity 
to put matters right but they declined to take it. 

T. C HARTLEY 
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GOURET: Lapour Law ASPECTS 


ALTHOUGH inevitably overshadowed by the public law issues raised, 
De ee: ete poreeal Daportan’  Dinis. Comcemmng the, Taw and 
industrial conflict, 


Criminal liability : 

The first of these is the effect of the Telegraph and Post Office Acts 
on the legality of organising and taking part in industrial action by 
workers in the Post Office. All members of both the Court of Appeal 
and the House of Lords made it clear that sections 58 and 68 of the 
Post Office Act 1953 were applicable to industrial action.1 The 
implications of section 45 of the Telegraph Act 1863 were not spelt 
out in detail but there is no doubt that in the view of both courts 
they were equally clear.” The absence of any equivalent to section 
68 of the 1953 Act evidently made no difference since (per Lord 
Denning) anyone who solicited or procured the prevention or delays 
referred to in section 45 would be guilty as an aider and abettor.* 

As to the point in time at which offences under these provisions are 
actually committed, the judgments are less helpful since the House 
of Lords did not make any final determination of this matter as it was 
not necessary to do so.* 

. Even if no offence is committed at this stage of organising industrial 
action, the combined effect of sections 58 and 68 of the 1953 Act, 
section 45 of the 1863 Act and the offence of aiding and abetting as 
explained in this case undoubtedly calls mto question whether Post 
Office workers and their union have the “ right to strike ” in the sense 
of the right to take and organise industrial action free from possible 
legal restraint. Lord Denning expressly reserved the question whether 
an all-out strike such as occurred in 1971 would be a breach of the 
criminal law.* But at the least, legislative clarification of the law is 
necessary. The government’s announced intention to propose amend- 
ments to the Post Office legislation to remove the threat of prosecution 
from the sphere'of normal industrial action by Post Office workers 
is therefore welcome for this reason alone.’ In the absence of any 
reason why Post Office workers and their unions should be subjected 
to criminal restraints in face of the established consensus policy that 
the criminal law is not an appropriate mechanism for regulation of 
industrial conflict, the nature of the proposed amendment must also be 
1 In the House of Lords, see Lord Wilberforce [1977] 3 All ER. 70, 78, Lord 


Dilhornes 86, ag ey Lord Edmund-Devies 101 and Lord Fraser 116. 
ER. 70, Tord Editada Davies 101 and Lord Fraser 116. 


J 
: 


5 [1977] 1 All ER. 696, 717 Tho suggested reasoning that it could be sald that 

by stopping work workers do not wilfully detain or delay the mail, is far from 
P e 2 . 

© See the of State for Industry, The Times Pariamentary Report, 
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supported. The provisions now in the Post Office Act 1953 and the 
special position of merchant seamen, the police and certain other 
workers are well known, although the precise ambit of the still extant 
section 5 of the Conspiracy and Protection of Property Act 1875 
remains unclear.’ However a new and indeterminate factor has 
emerged from the Gouriet case, This is whether there are any other 
“unknown” provisions waiting to make their debut in labour law 
in the same way as section 45 of the Telegraph Act did in that case. 
If there are, the position in the Post Office may well prove to be but 
one of several exceptions to the general exclusion of criminal restraints 
on industria] action.* Indeed after the Criminal Law Act 1977 the role 
of the criminal Jaw in industrial disputes may be far from exceptional 
and more extensive than it has been for over 100 years. 


Tortious immunity 

Section 14 of the Trade Union and Labour Relations Act 1974 
(T.U.L.R.A.) restored to trade unions the immunity from liability 
in tort which they had enjoyed up to 1972 under section 4 of the 
Trade Disputes Act 1906. Lord Denning appears to have been under 
the misapprehension that this immunity was confined to acts 
threatened or done “in contemplation or furtherance of a trade 
dispute.” * That it is not so limited was expressly affirmed in the 
House of Lords.?° It thus barred any claim against the Post Office 
unions based on the infringement of a special interest in the trans- 
mission of mail or messages to South Africa. Any such action to 
enforce a private right would’ have been in tort and barred by section 
14.4 

This was not disputed in the Court of Appeal. The decision of that 
Court would however have enabled the immunity in section 14 to be 


T See Wedderburn, The Worker and the Law, (2nd. ed., 1971) pp. 387-391, and 
the ParHamentary debates on s. 133 of the Industrial Relations Act 1971, which 


with 37 
525, 537-538. 
11 See Lord Fraser [1977] 3 AN E.R. 70, 118. On the separate effect 
of the Post Office Act 1969 on such see Lord Dilhorne at p. 
Dtplock at pp. 96-97 and Lord Edmund-Devies at p. 113. 
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evaded at least to the extent of an action for a declaration and interim 
injunction where the acts threatened or alleged were also criminal. 
The possible tncrease of the role of the criminal law in industrial 
disputes has already been noted. That apart, industrial action often 
inevitably involves incidental criminality, e.g. in picketing. The 
possibility of any individual, whether acting in furtherance of a special 
interest or as a self-appointed guardian of public rights, being able 
to restrain industrial action in proceedings for a declaration and 
interim injunction on the grounds that e.g. pickets might obstruct the 
public highway ™ or that local bye-laws would be broken ° was thus 
opened up. In removing this possibility the House of Lords decision 
has provided welcome reinforcement for the integrity of the statutory 
immunity in section 14,74 


Labour injunction 

The injunction against the P.O.E.U. was granted at the end of the 
Court of Appeal hearing on January 15 on-an ex parte application. 
The only evidence in support of the application was the following 
sentence at the end of the report in The Times: “ The P.O.E.U. said 
that it would instruct its members not to provide or maintain circuits 
to [South Africa] except in a matter of ‘life and death.’ ” ** There 
are special restrictions on the seeking of injunctions in section 17 of 
T.U.L.R.A. which are as Lord Wilberforce put it broadly directed 
against the seeking of snap injunctions in relation to trade disputes.** 
Where “in the opinion of the Court” the party against whom an ex 
parte injunction is sought would be likely to claim that he acted “im 
contemplation or furtherance of a trade dispute,” section 17 (1) 
requires the court not to grant an injunction unless satisfied that all 
steps which were reasonable in the circumstances were taken with 
a view to seeing that he had notice of the application and an 
opportunity to be heard with respect to it : 

The P.O.E.U. complaint against the Court of Appeal decision on 
this point was accepted by Lords Wilberforce and Edmund-Davies,?" 
and Lord Fraser agreed that the injunction should not have been 

granted."* However neither he nor Lord Dilhome accepted that the 


eS i 

13 An offence under s. 121 of the Highways Act 1959. ‘Seo D.P.P. y. Broome 
[1974] A.C. 587 (ELL.). 

13 Seo e.g. . tho alleged infringements of byedaws referred to in Camellia Tanker 
Led. v. LTP. [1976] LCR. 274. 

14 The decision is also important in removing the of mich proceedings 
against individuals since this could evade the defences they might have to Hability 
in’ tort under a 13 of TULRA. > 

e oraa: Sh i bearta statment mada a 
of source [1977] 3 All E.R. 70, 85. 

16 Ibid. 79. 

17 Ibid at pp. 86 and 113 respectively. 

i bi. 120. On the general criteria to be applied in determining ar parte 
applications for, injunctions see Hull and Humber Cargo Handling Co. Lid. V. 
T.G.W.U. [1973] 1 Lloyd’s Rep. 197 ; 

Vow. 41 (1) 3 
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Court of Appeal had failed to comply with section 17 (1).1* As Lord 
Dilhorme correctly noted, the application of section 17 (1) does not 
depend on whether in fact there is a trade dispute But whether in 
the opinion of the court it is likely that a party will claim that what 
was proposed was in contemplation or furtherance of a trade dispute. 
In his and Lord Fraser’s view, on the information available to the 
court which was admittedly slight but not per Lord Dilhome 
insufficient, the court could not have been expected to anticipate that 
the union would make such a claim. 

There are two possible lines of reasoning behind this view. The 
first is that there was insufficient information before the court for it 
to form any opinion on what the P.O.E.U. would be likely to claim. 
This reasoning leads to the absurd result that an application for an 
ex parte injunction is most likely to succeed in the face of section 
17 (1) where the minimum information is presented to the court in 
evidence. The alternative line of reasoning is that on the information 
available it was unlikely that it could be established that the P.O.E.U. 
acted in contemplation or furtherance of a trade dispute; the court 
was therefore entitled to say that in its opinion it was not likely that 
the union would claim that it did. This is equally disturbing because 
it relates to the court’s view of the likelihood of the protection of the 
golden formula being established ** to its forming an opinion on 
whether or not the defendant would argue that his actions were 
within the formula 7 

For over 70 years trade unions and workers have regarded the 
golden formula as an automatic first line of defence in legal proceed- 
ings arising out of industrial disputes. There are very few if any cases 
in which it is not likely that they will claim the protection of the for- 
mula. Lord Wilberforce and Lord Edmund-Davies’ view that an ex 
parte injunction should not have been granted- can be said to reflect this 
reality and is therefore preferred. ' 

However it should be noted that a trade union does not need. to 
make any such claim since it has a complete immunity from liability 
in tort under section 14 (1). An ex parte injunction against a trade 
union in tort proceedings would seem to be clearly an improper order 
by virtue of this immunity without the need for any special provision. 
No doubt that is what the draughtsman of sections 14 and 17 
intended. Nevertheless in the law relating to industrial disputes “ belt 
and braces ” provisions can be a useful means of reducing the potential 
for evasion of the legislative intention by judicial ingenuity. It would 
therefore though be desirable if section 17 (1) included after the 
reference to the golden formula some such phrase as “or if the 
party against whom the order is sought is a trade union, that it will 
rely on its immunity from proceedings in tort under s. 14 (1),” | 


19 [1977] 3 Al E.R. 70, 87-88 Lord Dilhome and Lord Fraser at p. 120. Lord 
Diplock expressed no opinion on this matter. ' ' 

30 This is in fact what the court is required to do by s. 17. (2) before granting an 
interlocutory injunction. $ : ; 
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The golden formula ‘ 

Whether or not there was a trade dispute in existence or contempla- 
tion was thus not strictly relevant to proceedings against the Post 
Office Unions, It would normally be relevant since it is usual for- 
union officials to be joined as defendants m industrial conflict cases 
and they have to rely on defences in section 13 which are limited by 
the golden formula. The point received only peripheral consideration 
in the judgments. Lord Denning said that the suggestion that the 
dispute in the case might be a trade dispute would not bear examina- 
tion for one moment. In his view the parties to the dispute were the 
LC.F.T.U. and the South African government. There was no dispute 
between employers and workers or workers and workers as section 
29 (1) of T.U.L.R.A. required. He added that the dispute would not 
affect workers in Britain in the slightest.?? Even if this last point were 
true it is irrelevant as section 29 (3) expressly brings within the trade 
apite Setinitlon, cS eS TAB aNg: fo: maen Cecumning. .cutside 
Britain. 

In the House of Lords Lord Dilhome noted this provision in 
referring to the unions’ argument that there was a dispute between 
the South Africa Government qua employers and other employers: on 
the one hand and trade unions in South Africa on the other.’? Neither 
he nor any of the other members of the House of Lords expressed 
any View either as to whether there was a trade dispute or, if there 
was, whether the relevant acts were taken in contemplation or 
furtherance of it.” The case raised what has hitherto been a standard 
question for academic debate, That is the circumstances’ (if any) in 
which political disputes can be trade disputes, with action against 
the apartheid policy of the South African Government as the Classic 
example of action in contemplation or furtherance of a political 
dispute. The point remains unresolved.* 

Like many industrial conflict cases, Gourlet leaves as many issues 
open as it resolves. Since the principal importance of the case lies 
in another area of law, this was perhaps inevitable. The implications 
of the labour law issues raised, in particular ithe role of the criminal 
i aac a nevertheless prove’ to be considerable. 

© R c STMPSON, 
wa 
, Por Goes Privacy 
‘Tes protection afforded by the law against: the gediuttons disclogure 
of private facts is, at best, fragile. The action for breach of confidence 
is frequently clainied to be an adequate means of eae unwanted 


= (m3 Any A eee , , 
1977] 3 Al ER. A dispute between employers-and.unlons ts treated 


On the golden formula generally see Simpson (1977) 40 ML.R. 16. 
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publicity. But an invasion of privacy of this kind is materially 
different from a breach of confidence.1 Though the latter-incidentally 
protects the individual against the-former—indeed, it was the germ 
of the “ right of privacy ” which is now so firmly rooted in Amerjcan 
jurisprudence—they are not the same thing. Privacy is fundamentally 
an interest of the personality. The wrong resides in the fact that.a 
private life has been transformed into a public spectacle. The 
rationale for protecting confidences, e.g. good faith,? contract,’ pro- 
perty,* trust,” has Tittle to.do with the justification for safeguarding 
an individual’s ‘privacy. 

The confusion between the two complaints afflicted the Younger 
Committee on Privacy * and-has now, though not for the first time, 
reached the Court of Appeal. In Woodward and, Others,v. Hutchins 
and Others’ three famous entertainers, known, pseudonymously- as 
Tom Jones, Engelbert Humperdinck and Gilbert O'Sullivan, and their 
manager Gordon Mills, employed Christopher Hutchins as public 
relations officer, consultant, press representative and literary agent. 
Business was conducted through a management company which in 
June 1972 issued. standard-form letters to its staff. prohibiting them 
from communicating any information to any third party in connec- 
tion with the stars either during or after their employment. Hutchins 
signed the letter but soon.,took exception to its terms and was 
Teleased therefrom by the company’s managing director. Hutchins 
left the compariy. in- January 1976.-It-was-not long before he had 
sold his secrets tothe. Daily Mirror which began to serialise his 
revelations about the stars. Before the third instalment was published, 
however, they sought and were awarded -an injunction . restraining 
Hutchins: and the newspaper-from making further disclosures about 
their private lives, any 

On appeal ‘the injunction was: discharged. The Court of Appeal 
(Lord Denning. M.R. Lawton and Bridge: LJJ.). held. that the 
appellants could -continue, to publish the disclosures and that -the 
respondents should seek a remedy in damages ‘Fhe, cause. of action 

1 See Raymond Wacks, “ Breach òf Confidence ‘and Yhe Protection of ‘Privacy # 
(1977) 127 New L.J. 328. 

2 Fraser v. Evans- [1969] 1 QB, 349; Seager v. Coppdex [1967] RPC. 349; 
seo’ Gareth Jones, “ Restitution of Benefits Obtained in Breach Another's 
Confidence ” (1970) 86 L.Q.R. 163, 

3 Seo Turner, The Law of Trade Secrets who characterises all cases (up to 1968) 

on an express or 


as turning implied contract. 
-74 Phipps v. Boardman [1967]'2 A.C. 46, 107 per Lord Hodson (sed contra Lord 
arte 127-128); Coco v. Clark [1969} R.P.C. 41. 


T [1977] 1 WLR. 760.. ? Taw (ahah es abi 
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was for breach of confidesitial’ information since the contractual 

` obligation was probably dead, and the claim that the articles were 

libellous could not stop their publication because the appellants 

intended to justify their statements. ues 
Lord ‘Denning M.R. said: 


“No doubt in some employments there is an obligation of 
confidence, In a proper case the court will be prepared, to 
restrain a servant from disclosing confidential information which 
he has received in the course of his employment. But this case 
is quite out of the alae There is no doubt whatever that 
this pop group * sought publicity. They wanted to have them- 
' selves presented to the public in‘a favourable light so that 
audiences would come to hear them and support them. Mr. 
Hutchins was engaged so as to produce, or hel TA eerie 
favourable image, not only of their public iver ut of their 
private lives also. If a group of this kind seek [sic] publicity 
which is to their advantage, it seems to me that they cannot 
complain if a servant or employee of-theirs afterwards discloses 
the, Eun o hen IE me tua which they fostered was 
not a true image, it is in the public ‘interest that~it should be 
ted.” ° F See BG 
' In cases involving confidential information, ‘declared the learned 
Master of the Rolls, the public interest in maintaining the confidence 
must be balanced against the public intefest in knowing the truth. 
Here the balance came down in favour of the truth being told despite 
the breach of confidence. “ As there should be ‘ truth in advertising,’ 
so there should be truth in publicity. The public. should not be 
misled.” 1° . Sea eee 
` It is now settled law ™ that a court will enjoin or redress the 
unauthorised use or disclosure of confidential information which 
has: been entrusted by the plaintiff to a person in circùmstances which 
impose a duty of confidence. And though the bulk 6f decided cases 
on the subject: has’ concemeéd trade secrets, it is clear that the law 
will also restrain the publication of information of a personal or 
private nature.’? Indeed, it has even been suggested that ‘in ‘such 
circumstances the duty of confidence obtains in’ a more stringent 


—- qq ee" 
. 8 Lord Denning seems to have regarded the three singers as a “ group.” Though 
known as “ The Family,” they operated independently. , 

® Ibid. 762-763, Does a benign public image of pop stars really determine their 
following? It is, in any event, difficult to accept the view that, Hke patent medicine 
or politician, the “truth” about a pop star warrants disclosure in the public 


11 Though the origin of the jurisdiction fs uncertain, the leading cases aro Prince 
Albert v. Strange (1849) 1 FL & Tw. 1; Mac. & G. 25; Morison v.' Moat (1851) 
9 Hare 241; Saltman Engineering Co. Ltd. v. Campbell Engineering Co. Ltd (1948) 
65 R.P.C, 203; [1963] 3 All E.R. 413, and Terrapin Ltd v. Builders’ Suppty Co. 
(Hayer) Ltd. [1960] R.P.C. 128. ‘ f 

13 Duchess of Argwl v. Duks of Argyl [1967] Ch. 302; Fraser y. Evans [1969] 
1 Q.B. 349; D. v. N.SP.C.C. [1976] 3 W.L.R. 124, : 
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form." Every contract of employment contains an implied term that 
the employes will refrain from using or disclosing trade secrets, or 
confidential information acquired by him as a result of his employ- 
ment** But this obligation is not unlimited. Where there exists a 
“ just cause or excuse,” 1" the recipient of confidential information 
may disclose his secret provided he does so at the right time and to 
the right person, 

This E E incest E E EA 
at least four respects. First, Lord Denning treats the complaint as 
one concerning a breach of confidence by an employee and then 
distinguishes it from straightforward employment cases because of 
the special circumstances: the plaintiffs sought publicity and hence 
forfeited their right to object when that publicity was: unfavourable." 
But this factor ought to be irrelevant; the plaintifPs right in an action 
for breach of confidence is founded on the equitable principles that 
the defendant shall not knowingly take unfair advantage of the 
plaintiffs confidence, Unless there is a public interest to be served 
by the disclosure the plaintiff ought to receive protection. And it 
cannot be the case that there is a public interest in denying publicity- 
seekers legal redress whenever or whatever their erstwhile confidants 
divulge or propose so to do. This amply demonstrates the confusion 
between the two disparate interests; Lord Denning is employing a 
“ privacy ” argument to stifle an action for breach of confidence. 
Secondly, though Lord Denning regards the respondents as having 
lost their right to object to publicity, he doubly destroys their -case 
by insisting also that-the truth should: out; the public should not 
be misled. This, as was suggested above, is.a curious argument, but 
it is, at least, a proper consideration in the determination of whether 
a confidence may justifiably be, breached.** Less comfortably sits the 
tests of the two other members of the court. Lawton LJ. ‘considers 
that the breach of confidence.must be balanced against “ freedom of 
speech and publication,” and Bridge LJ. sounds a death knell to 
PR an a a a a i 
declares : 


“Ie seems to ae thois one eek and welcome publicity 

idle Par bae - their private ‘lives so long as it 

a in a favourable light are in no ion to complain 

an invasion of of privacy b publicity which’shows them in an 
unfavourable light.” 1° ’, 


a a S Se, 
18 Coco v. A. N. Pa anna T E eee 
See, too, Fraser v. Evans, suprà, át p.' 361. 

14 Merryweather v. Moore [1892 T Oi si. ae ~ 

15 Fraser v. Eyans, supra. 

16 Gartside v. Outram (1856) 26 L.J.Ch. 113; Weld-Blundell v. diain ie 
1 KB. Pee unel Services Lid y. Putterill [1968] 1 QB. 3%; Fraser v. Evans, 
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samo be said 
private ` 1 ` i" F Dra 
19 Ibid. 764. Stress supplied. > , i ` a t 
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Both of these formulations are, with respect, singularly inappro- 
priate to a case involving an alleged breach of confidence. The defence 
of public interest, though recently expanded,’ exists primarily to 
prevent illegal or immoral conduct from being shielded by a con- 
fidential relationship; it does not draw its strength from the freedom 
of speech. Indeed, in Initial Services both Salmon L.J.”! and Winn 
LJ.%* preferred a narrow test which asked whether if there had been 
an express agreement by the employee to refrain from disclosing 
the information, the court would have struck down the agreement on 
grounds of public policy. Bridge LJ.’s wide statement (which does 
not even allude to a confidential relationship) may well represent 
an acceptable assessment of the rights of public figures, but it is 
neither necessary for the purposes of the decision nor consistent with 
his subsequent statement that the respondents “ may recover (damages) 
for breach of confidentiality.” 27 Why should they receive a penny if 
they are “in no position to complain” even in the absence of a 
confidential relationship? 

Thirdly, whereas in previous decisions in which the defence of 
public interest has successfully been invoked the court was faced 
with a public-spirited employee anxious to expose his employer’s 
perfidy, Hutchins’ motives were less creditable. He approached the 
newspaper “no doubt,” said Lord Denning, “ for a very considerable 
reward.” ** And similar conduct had been disparaged by the Master 
of the Rolls in Initial Services when he said “ it is a great evil when 
people purvey scandalous information for reward.” ** Yet there is 
insufficient explanation of why here the trusting should suffer at the 
hands of the evil. 

Fourthly, the court applied the rule, long accepted in libel-cases,?* 
that an injunction will not be granted against-a defendant who 
intends to plead the defences of fair comment or justification.” 
Lord Denning said, “ the courts should not restrain (the disclosure) by 
an interlocutary injunction, but should leave the complainant to his 
remedy in damages.” ** But it is submitted that there is a difference. 
The facts which the defendant intends to justify in a libel case are, 
ex hypothesi, true; it is therefore logical to err on the side of free 
speech and permit publication. Should the facts prove to be untrue 
the plaintiffs reputation will have been assailed and ho is entitled 


= 
20 Fraser v. Evans, supra, 362; Initial Services v. PE ERG 405-408; Hubbard 
v. Vosper, supra, 95. 
31 Supra, 410. 
™ Supra, 411. ies 
33 [1977] 1 W.L.R. 760, 764. 
24 Ibid. 76L 
25 Supra, 406. Lawton LJ. in Woodward wes equally censorious: “ Persons like 
Mr. Fee ee Capot mch In tho Way- of adnitrition, when they sell helr 
secrets for money ” (at p. 764), 
cases 


28 [1977] 1 WLR 760, 763. 
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to compensation. In the case of a breach of confidence, however, 
the truth or falsehood of the disclosure is immaterial. Normally it is 
precisely because they are true that the plaintiff is anxious to prevent 
publication. It ought not therefore to matter whether the defendant 
to an action for breach of confidence intends to mise the defence of 
public interest, Once broken, a secret is no more. A finding that 
publication is not in the public interest is tantamount to a finding 
that a statement is defama tory. In both cases the award of an injunc- 
tion is justified. ' . 

Attempting to conceive as synonymous the interests of privacy and 
confidence yields an unsatisfying analysis of the problems of pro- 
tection against gratuitous publicity. But for the existence of the 
action for breach of confidence, the pop stars would have been 
without a peg on which to hang their claim. Yet despite its existence, 
they failed. It is, moreover, not unlikely that even if a statute pro- 
tecting privacy were in forcë which recognised the defence of public 
interest," the same result would follow. But’ that result would be 
reached by treating the plaintiff's complaints in a manner that dealt 
systematically both with the breach of confidence by the defendants 
and with the invasion of privacy. Only then could the law begin 
properly to formulate standards which appertain more closely to the 
legal issues raised. To attempt to squeeze new problems into old 
categories is an uncomfortable and unrewarding enterprise. 

; ' e “ RAYMOND WACKS 


SEARCH AND SEIZURE OF PRIVILEGED DOCUMENTS’ .’ 

Frank Truman Export Ltd. v. Metropolitan Police’ Commissioner * 
raised tho. interesting problem of the éxtept of police powers of 
search and -seizure in respect of privileged documents. In so far 
as the decision is based on, and confirms the trend of, recent cases 
favouring “ the- interest of society at large in-finding out “wrong- 
doers and repressing’ crime” *'it is pethaps unexceptional; on the 
other: hand, thè ‘privilege attaching tothe documents in question 
renders the cited authorities on search and’ seizure simpliciter’ less 
persuasive and less pertinent to the instant case! 
' The plaintiff company had commenced a civil action against a 
foreign company but this was subsequently, discontinued. .The 
police began an investigation in relation to the action as a result 
of which a director of the plaintiff company was arrested and 
charged with conspiracy to defraud the foreign-company. Pursuant 
to a warrant under section 16 (1) of the Forgery Act 1913 to 
search the premises of the plaintiffs’ solicitors, th¢ police, with 

29 Such a defence is adopted by all the attempts to create a statutory right of 
privacy; see the Younger Committee Report, Appendix F. . / . 

1 [1977] 3 W.LR. 257. 


2 Per Lord Denning M.R.: Chic Fashions v. Jones [1968] 2 Q.B. 299, 313; Ghani 
v. Jones [1970] 1 Q.B. 693, 708. pra’ DRT 
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the apparent consent of the solicitor,’ removed a large number 
of documents. The solicitor subsequently claimed that the docu- 
ments were privileged and requested their return. The police 
returned some of the documents, which were privileged and 
inadmissible in evidence, but retained others; these fell into three 
categories: (i) documents alleged to be forged; (ii) one document 
alleged to constitute evidence that the first group were forgeries; 
(iii) documents alleged to ‘constitute evidence of the conspiracy. 
The plaintiffs applied for an interlocutory injunction to order the 
police to return all the documents retained and any copies, and to 
restrain the police from making use of any information derived 
from them. Swanwick J. -refused to grant the injunction in respect 
of all three categories. . : 

In respect of the first category of documents, he held that their 
retention was justifled under the -express authority of the search 
warrant. There was clearly no question of privilege and the criti- 
cisms in this note are not directed at the first category.” 

Section 16 (1) provides for the search, seizure and retention 
of specified forged documents only*+ so that the warrant- did not 
expressly cover the document in the second category. However, 
Swanwick J. felt constrained to apply by analogy the principles 
expounded in Chic Fashions v. Jones* and Ghani v. Jones * which 
led him to the conclusion that under an “implied extension of 
the powers under the warrant” the ‘police could retain any 
document which tended to prove that the documents in the first 
category were forgeries, or which. otherwise afforded material 
evidence to substantiate the charge for which the warrant was 
issued, In the former case, Lord Denning M.R. stated’: 


“In my opinion, when a constable enters a house by virtue of 

a search warrant for stolen goods, he may seize not only the 
goods which he reasonably believes to be covered by the 
warrant, but also any other goods which he believes on 
reasonable grounds to have been stolen and to be material 
evidence on a charge of stealing or receiving i the 
person in possession of them or anyone associated with him.” ° 

The analogy between the subject-matter of the extended powers 
claimed by Lord Denning and the second category is clearly not 


Seo . Peterborough Justice, «x p. Hicks,[1977] 1 W.L.R. 1371. 
The Act is more restrictive than a mmber of 


L.J. reserved his views an the question. 
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exact, because the document was not itself a forgery; moreover, 
in Ghani v. Jones the observations of the Master of the Rolls, 
although more directly in point, were made obiter *: 

. . . where police officers enter a man’s house by virtue of a 
warrant, or arrest a man lawfully, with or without a warrant 
... I take it to be settled law that the officers are entitled to 
take any goods which they find in his possession or in his house 
which they reasonably believe to be material evidence in relation 
to the crime for which he is arrested or for which they enter.” 


The. authorities .cited in support of that proposition were Chic 
Fashions v. Jones, which has been seen not to cover this point, 
Elias.v. Pasmore,** a case on seizure ancillary to a lawful arrest, 
and the Scottish case of Pringle v. Bremner and Stirling.™ On the 
basis of those authorities, Swanwick. J. refused relief in respect of 
the document in the: ‘second category, | ‘whether privileged or 
not. > 13 
While tho question of privilege’ was ’thus considered to be 
irrelevant to the legality of the-seizute of the second category of 
documents, -in respect -of the third’ category, the ‘learned judge 
posed two questions: (a) ‘Are the documents the subject of legal 
professional privilege? (b) In view of how they were acquired and 
what they tend to prove, can the police claim to retain thesé 
documents as matérial evidence; (i) if they are-privileged and (ii) if 
they are not? Having held that the documents were privileged, he 
turned to the second question. He referred to the dictum of Lord 
Denning in Ghani ve Jones quoted abové,: and’ to the: following 
sentence 4: " 
“Tf in the course of their search’ they come upon any other 
goods which. show him to be implicated in some other crime, 
they may:take them provided they act reasonably and detain 
’ them no longer than is necessary.” 


Swanwick, J. stated, the underlying ‘principle to be,. in the words 
of Lord Denning, “the preservation of the correct balance between 
the freedom of the individual not to have his privacy and possessions 
invaded, except for the most compelling reasons, and the interests 
of society in finding out wrongdoers and repressing crime,” !* 
and he referred to Lord Denning’s well-known list of the five 
requirements to ‘justify the seizure ‘of goods not covered, 
expressly or impliedly, by any warrant. Since he was satisfied 
that the solicitor had consented to the removal of the documents, 
and the sorting had’ produced ‘evidence of a crime already under 

* [1970] 1 Q.B. 693, 706; there was no search warrant and no ‘arrest, 

18 [1934] 2 K.B. 164. 


11 (1867) 5 Macph. 55, oaan the lett al aed Cimiano CREB 
12 [1977] 3 W.L.R. 257, 264. A i 


14 Ibid. at p. 708. Tho principle was applied, mosh secenty in Garfinkel v. Mero- 
Police Commisstoner [1974] Crim.L.R. 44. 
18 [1970] 1 Q.B. 693, 708-709. 
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investigation and in respect of which one of the plaintiffs had been 
arrested, the learned judge took the view that the police had 
indeed acted reasonably; he held that the balance of public policy 
weighed in favour of the police and, accordingly, he refused relief 
in respect of the third category of documents. 

In the light of the decision and the reasoning in! the instant case 
a number of comments may be ventured: 

(a) It has already been suggested that the science cited. to 
support the decision were not exactly in point. Notwithstanding 
that the principal ground on which the plaintiffs sought relief was 
that the documents retained by the police were the subject of. 
legal professional privilege, with the single exception of Butler v. 
Board of Trade** (and even that case on'its facts involved not 
privilege but confidentiality), none ‘óf the cases cited involved the 


question of privilege. Those cases, even as authorities on search 
and seizure simpliciter, do--not cover precisely the facts of the 
present case. anu, furthermore,’ they have been: strongly: criticised 
as ‘being unsupportable in ‘the light of the: prior law." ADO 
arguments, however, need. not’be pursued further. `- . 

(b) It is submitted that the privilege attathing to.the saimei 
ought to militate against their seizure and. subsequent- use in 
criminal proceedings—as a cónsideration in addition to the personal 


16 [1971] Ch. 680. 
11 Watr [1968] C.L.J. 193; Leigh (1970) 33 M.L.R. 268; Bridge [1974] ‘CrimL.R. 
218. The authorities on search and seizure simpliciter were considered recently 


very 
by eRe arin ne In-Jeffrey: Y. Black [1977] 3 W.L.R. 895 where a restriction 
was placed on the hitherto very wide interpretation of police powers propo 


Ghani v. Jones at p., 706 (seo ante) whero he.-considered: powers of search and 
sciruro ancillary to a search warrant or lawful arrest (with or without a warrant) 
and concluded (at p. 899): “I do not accept that’ the common law has yet 


with the drugs, the police should have obtained’a search warrant or the consent of 
the accused to the search of his premises; in the present circumstances, therefore, 
fho search was unlawful. However, -it was a hollow victory for the accused since 
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and proprietary rights of the individual. However, the judgment 
of Goff J. in Butler v. Board of Trade does not accord with that 
view. In that case the’ official receiver of a-company in liquidation 
was handed in error among the company’s papers a letter to the 
plaintiff from his solicitor, volunteering warnings of serious con- 
sequences- should he take certain action. The plaintiff sought a 
declaration that a copy of- the. letter-could not be produced. in 
evidence at the trial of, the plaintiff- on criminal charges brought 
under the Companies Act 1948. Goff J. held that the- letter. was 
privileged and that any copy was confidential; however, he con- 
cluded that it would not be-a proper exercise of. the equitable 
jurisdiction in confidence to make a declaration on the application’ ' 
of the accused in a public ** prosecution in -effect restraining the 
Crown from. addncing admissible evidence relevant.to the- offence: 
charged. His principal reason ** was that the public ‘interest in the. 
repression of crime and the. prosecution of offenders outweighed 
the offender’s interest,-jn-restraining,a breach of confidence. On 
the basis of such reasoning it seems to follow that.the considerations. 
which. justify the seizure of docyments -not: specified in a. search 
warrant and which -justify the refusal:to protect privilege and: 
confidentiality are identical. Yet’ if that is the case, and privilege. 
can be destroyed by-lawful seizure, that is, seizure in accordance 
with the wide principles,qf Ghani v. Jones, the, fact: of privilege 
_ would seem to be of little, value. On the contrary, in.cases such 
as the present, privilege must:surely constitute an additional relevant 
consideration in determining the lawfulness ofthe seizure and 
retention of the documents. .- .- «> abet, eet a ge ol 
' (c) The rationale of legal professional privilege- argues not only 
that the fact øf privilege should favour nontlisclosure, but’, even, 
that privilege shouldirender the-claim of non-disclosure: irresistible., 
The ‘latter proposition hasbeen argued, elsewhere * “dnd: reference, 
should be made to ;those arguments. In’ any case: the privilege ;is. 
that of the client, not his solicitor, and itis he alone who can 
waive it. Thus even.if the solicitor, initially agreéd to the renioval, 
of the documents, he had no ‘intention. of. waiving ‘any ‘privilege 
nor indeed any authority to'do'so: A fortlori it is submitted that 
privilege cannot ,be lost’ where a docunient ‘is removed through a 
misunderstanding or. mere ‘inadvertance.- Yet: that was the--effect 
of the decision in the present case, ' Re ee x 
Although the learned judge seems to have afforded insufficient 
weight to the fact of privilege'in the instant case, hó did nonetheless’ 
recognise the difficulties raised by the ‘seizure of ‘priviléged docu- 
ments.: The problem stems: from the- fiction that evidence: once 
heard. or seen ¢an“be erased by the mere direction of the’ court; 
aÁ a Ta 


came? ae or a 


1 


had a copy of. the document could be under a subpoena to produce that copy. - . 
3% Tapper (1972) 35 M.L.R. §3; Heydon (197) 37 MLR. 60L -> ; 
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it is unrealistic, if not unreasonable, to expect the police, even if 
restrained from producing a document in evidence, not to seek 
to use any information acquired therefrom. Given, therefore, that 
the police had seen the documents in question, the learned: judge 
would in any event have refused the restrictive part of the injunction 
sought as being impossible of enforcement—* Who is to.tell whether 
a question in cross-examination is or is not founded on some 
information obtained from the documents? ’—and would have 
confined the order to a prohibition on secondary evidence of the 
contents of the documents. The required solution would ensure 
that those documents-which are privileged and inadmissible are 
sorted without perusal of their contents by the police. To that 
end Swanwick J. recommended -a procedure whereby the sorting 
is carried out on the solicitor’s premises and the police receive 
only those documents to which they. are properly entitled. How 
far such a solution would succeed would depend on the good s sense 
and mutual trust of defending solicitors and the police. : 


NIGEL P. Gis 


CONFIDENCE AND THE LOCAL COMMISSIONER 


THE office of ‘Patliamentary Commissioner’ for Administration was 
set up in 1967 * in order to investigate claims on behalf of members 
of the public to “have sustained injustice in consequence of 
maladministration ”* on the part of central government. In.1974,? 
the office of Local Commissioner was instituted in order to fulfil 
the same role in relation to local government, with it was believed 
powers of investigation comparable to the Parliamentary Com- 
missioner: Re a ‘Complaint against Liverpool Council,‘ however, 
showed otherwise, by holding that where a Local Commissioner 
scrves notice on a local authority under the terms of the Local 
Government Act 1974, requiring the production of certain docu- 
ments or information, then the Local Commissioner is not entitled 
to demand the production of such information; instead, the local 
authority concerned may reject such a request thus denying the 
Local Commissioner access to the confidential material that is 
so vital to his task of investigation. 

Liverpool Council had taken into care a baby of 10 months and 
placed it with foster parents, Mr. and Mrs. Wright. However, the 
child was removed from the care of this couple and placed with 
other foster parents though the reason for this action by the City 
Council was not clear. "As a result, Mr. and Mrs. Wright com- 
plained ‘about their treatment to a local councillor who in turn 
referred the complaint to'a Local Commissioner, Mr. F. P. Cook. 
Mr. Cook undertook to investigate the pomplaint as being within 


1 Parifamentary Commissioner Act 1967. 
2 Ibid. s. 5 (1) (a). 
2 Local Governmen 





t Act 1974, Pt. IIL. 
4 [1977] 2 A E.R. 650. 
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his jurisdiction and in order to assist his inquiry requested access 
to certain documents. Indeed on July 27, 1976, a subpoena was 
issued directing that records maintained under the Boarding Out 
of Children Regulations 1955 (S.L 1955 No. 1377) relating to 
arrangements between the City and Mr. and Mrs. B. E. Wright, 
be produced for his inspection. 

These records were those maintained by the City in respect of 
every child in care, and naturally contained a great deal of con- 
fidential information. Those relating to dealings between the City 
and Mr: .and Mrs. B. E. Wright were no exception. The City, 
therefore, refused to produce these documents, on the grounds 
that it was not in the public interest so to do and applied to have 
the subpoena set aside. a 
» The court in dealing with this application :'referred to the pro- 
visions of the Local Government Act 1974 and in particular section 
32 (3), which contained “ the ‘actual words on which this dispute 
centres.” * The sub-section reads: ` 


“ A Minister of the Crown or any of the authorities mentioned 
in section 25 (1) above may give notice in writing to a Local 
Commissioner with respect to any document or information 
specified in the notice, or any class of documents or information 
so specified, that in. the opinion of the Minister, or as the 
case may be of the authority, the disclosure of that document 
or information, or of documents or information of that class, 
‘ would be contrary to the public interest; and where such a 
"notice is given nothing in this Part of this Act shall ‘be 
construed as authorising or réquiring any person to communi- 
cate to any other person, or‘for any purpose, any document or 
information specified in the notice, or ‘any document or 
_ information of a class so specified: 
Provided that a notice given under this subsection. by an 
authority may be discharged by the Secretary of State.” 


Liverpool Council argued that.this section enabled an authority 
to give notice to a Local Commissioner that it refused to produce 
information on the grounds that to do so would be contrary to the 
public interest. Once such notice had been served on a Local 
Commissioner as had been the case here, then..according to 
Liverpool Council, it had the effect of preventing production, 
“ unless or until the Secretary of State discharges the notice.” * 

On behalf of the Local Commissioner, the court was urged to 
reject what appeared to be the plain meaning. of the section at 
issue on the basis that its apparent meaning “. . . cannot be so 
because so to.construe' the Act would be to emasculate the 
commissioner and would be totally contrary to the intention ‘of 
Parliament when this legislation was before it.”’ Reference was 
made by counsel-to section 11 (3)-of the Parliamentary Com- 

5 Ibid. at p. 655. 


© Ibid. at p. 656, 
T Ibid. at p. 656. 
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missioner Act 1967, which empowers Ministers of the, Crown to give 
notice to prevent the disclosure of information by the Parliamentary 
Commissioner on the grounds that it would be contrary to the 
public interest. However, the section does not prevent the Parlia- 
mentary Commissioner from acquiring information from such 
sources, merely from passing it on to other bodies. As section 11 
(3) itself states ‘‘. . . where such a notice is given nothing in this 
Act shall be construed as authorising or requiring the Commissioner 
or any officer of the Commissioner ta communicate to any person 
or for any purpose any document : 

‘In almost identical fashion, scusi 32. (3) of the 1974 Act 
empowers Ministers of the Crown and relevant authorities to give. 
notice to prevent the disclosure of information on the grounds 
that it would be contrary to the public interest. However, section 
32 (3) of the 1974 Act states “‘. . . where such a notice is given 
nothing in this Part of:this Act shall be construed as authorising 
or requiring any, person to communicate to any other person, or 
for any purpose, any document...” Counsel for the Local 
Commissioner argued that the section should be construed in the 
self-same fashion as section 11 (3) of the 1967 Act even though 
this was not the apparent meaning of.the section. ~ 

The court rejected this submission on the grounds. contained 
within Lord Widgery’s judgment:, 


' “ATI can say. i lini ae pe, aa 
although the courts have a certain tolerance in the construc- 

- tions which they give to-.parliamentary language when it. is 

. not wholly clear, I cannot bring myself for one moment to 
think that it is the oper function. of this court to re-write 
section 32 (3),- whic hat is urged on us, so as to tum 

` it from a section, ani ects all transmission of information 
into a section which merely affects transmission of information 
by the Local Commissioner or his assistants.” sc 


Therefore, since Liverpool Council had enei the necessary 
notice on the Local Commissioner, no ‘one. could require the 
information under: the terms of section 32 (3) unless the Secretary 
of State: had discharged the notice which had not proved to be 
the case here. The subpoena issued by the Local Commissioner 
was thus set aside by the court, although they deliberately left 
open the question whether, if the Secretary of State had discharged 
the notice, the Local Commissioner would then have had access 
to the records kept under the Boarding Out Regulations. ; 

It may well have been that the court would have been forced 
to take note of the decision in Re D.' (Infants)* and to have 
balanced the need for the confidentiality of such records against “ the ` 
public interest involved in the Local Commissioner receiving the 
information necessary to do his job.” 1°. r 


m =o. L x t vee 
3 Ibid. at p. 657. i 


® [1970] PAU ER. 1088. i 10 [1977] 2 All ER. 650, 657. 
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Therefore, it appears by virtue of this decision that the Locat 
Commissioners may be' denied access to information by an authority 
on the grounds that production is contrary to the public interest. 
Unless the Secretary of State chooses to discharge such a notice, 
then the Local Commissioner may well be ‘unable to investigate 
any further with the result that the whole purpose of the Local 
Commissioner scheme, to: have access. to’ the inner workings of 
local government, is defeated. : 

` As it is, the Secretary of State for the eaninaat has given 
an undertaking that the Government intend to amend section 32 
(3) of the Local Government Act 1974** given the appropriate 
opportunity, so as to bring it in line with section 11 (3) of the 
Parliamentary Commissioner Act 1967. However,..pending such 
legislation, the Local Commissioners, in their weakened position, 
will have to rely on the good will of those authorities whose acts 
they seek to investigate to allow them access to information. 

X f ue “' Susan M. NOTT 

LABOUR JNJUNCTIONS AND TRADE DISPUTES 

RECENT warnings that delicate problems still surround labour injunc- 
tions and trade disputes? are borne out by B.B.C. v. Hearn® and 
Examite Ltd. (Cleveland Crane Hire) v. Whittaker.’ In the B.B.C. 
case, the defendant, general- secretary of the Association of Broad- 
casting Staff. (A.B.S.);. in response to a request from the Action 
Committee Against Racialism and in conformity with the union’s 
policies on racialism, informed the B.B.C. ‘that the union’s members 
would take “whatever industrial action is necessary to seek to 
prevent any broadcasting of the Cup Final to South Africa.” The 
threat to cut off transmission via the relevant satellite would also 
mean that “ half the. world [would] not see the game” if the union 
had its way.‘ The application by the B.B.C. for an interlocutory 
injunction eventually came before the Court of Appeal the day before 
the game was to be played.‘ 

In} the Eaamite cass, @ dispute: had. aisen beween Baldwins 
Industrial Services (a partnership) and the A.U.E.W. over the dismissal 
of an employee. The controllers of Baldwins appear to have registered 
a number of companies to carry on their’ business (hiring of cranes 
and equipment). Examite Ltd: was one such company, its corporate 

11 House of Commons, May 25, 1977, 

3 See RC. Simpson: “Trade Dispute and Indust Diputo In Britih Libour 
Law” (1977) 40.ML.R. 16. 

‘me LR.L.R. 269 (Pain J); rovsd. by C.A., ibid. p. 273; alo PS: 1WLR 

3 [1977] LR.L.R. 312 (C/A). ue à 

4 Lord Denning MR. [1977] LRL.R. at p. 273. 

iit began cd. the TAr A as gn, ex, perio DTA to Pea ad 
but the defendants were represented and. it. proceeded inter partes, thereby avoiding 
any discussion of s 17 (1) Trado Union and Labour Relations Act 1974: [1977] 
LR.L.R. at p. 270. 
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existence being patently little more than a formality." When workers 
in the A.U.E.W. continued their industrial action against Examite 
Ltd., that company applied for an interlocutory injunction against 
them. 


Both cases therefore raised two questions: (i) the burden of proof 
upon plaintiffs seeking labour injunctions, in the light of section 17 
(2), Trade Union and Labour Relations Act. 1974"; and (i) the 
interpretation of the concept of contemplation or furtherance of a 
“trade dispute” as defined by section 29 of that Act. In both cases 
the defendants threatened to interfere or did interfere with contracts 
of employment and other contracts; but that conduct is not now 
actionable under section 13 T.U.L.R.A., as amended by section 3 of 
the T.U.L.R. (Amendment) Act 1976* if it is in contemplation or 
furtherance of a trade dispute. In the result the application in Examite 
failed; in the B.B.C. case it succeeded in the Court of Appeal. 


G) The burden of proof 

In B.B.C. v. Hearn, Roskill L.J., -reférririg to section 17 (2) of 
T.U.L.R.A., was “ tempted to speculafe” . . . “ what the doubts were 
that this piece of amending legislation was designed to avoid.” * The 
odd phraseology of the new subsection has been noted.!° But one does 
not need to be privy to the secrets of the parliamentary draftsmen, 
responding to trade union pressures during the passage of the 
Employment Protection Bill 1975, to be quite sure that this sub- 
section was meant to rescue labour law from the damage that would 
have been done to it by the decision in American Cydnamid Ltd. v. 
Ethicon Ltd. As Roskill L.J. pointed out, the new subsection was 
enacted only nine months after the Ethicon judgment. In that period 
cases had already shown that the new test—that the plaintiff need 
prove only “a serious question to be tried,” rather than prove “a 
prima facie case”—might lead to an undesirable rash of labour 
injunctions.* Because of the concession by counsel in Camellia 





their officers] can now do as they will” [1977] LR.L.R. 


< ® [1977] LR.L.R. at p. 277. 
10 Wedderburn (1976) 39 M.L.R. 169, 173. 
11 [1975] A.C. 396 (HL.). : f 
13 Notably the majority C.A. decisions in Fellowes ¥. Fisher [1976] QB. 122; 
Rubner v. Pitt [1976] Q.B. 142. See Clerk and Lindsell on Torts (14th ed., 1975), 
p. 142, ` 
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Tanker Ltd. v. .T.W.F.“ that he had to show a “good arguable 
case,” the two latest cases are the first in which the Court of Appeal 
has had to spell out the effect of section 17 (2) upon the Ethicon 
test. 

With respect, the approach of Scarman LJ. in the B.B:C. case 
is conceptually the correct approach. He suggests three’ stages of 
inquiry: (a) Has the plaintiff shown a “ serious question to.be tried ” 
under the Ethicon test? (b) Has the plaintiff shown that the balance 
of convenience lies with him—as it normally will in a labour injunc- 
tion case? ™ (c) Is there “a likelihood ” of the defendant establishing 
a defence under sections 13, 14 (2) or 15 of T.U.L.R-A.? * Thus, the 
effect of section 17 (2) is to add an extra stage of inquiry in’ trade 
dispute cases, Pain: J. robustly ‘held that this had the same effect as 
restoring the need for the plaintiff to prove a “prima facie case.” ** 
But the: appellate judges clearly preferred’ to use the three-stage 
approach spelled out by Scarman LJ. 

What then is the weight to be attached to the defendant’s .“ likeli- 
hood ” of success? The. phrases differ: Lord Denning asks was it 
“likely ” in the B.B.C. case, but translates that into “a good chance 
of succeeding ” in Exarnite." Roskill LJ. found for the defendants in 
Examite as one could not say “there is no. possibility ”_ of: their 
succeeding whereas ` “it is very far from being unlikely,” but. had. 
previously found “no sufficient probability ” „of success in the B.B.C. 

case.’* At least, the various phrases make it-clear that the Ethicon 
test is now limited in labour injunction cases by an opportunity for 
Ge etna to pure ne fare dete ee ee 
TUERA ; : 
tiny edie Dipit yo 38 i i 

In Examite, shire was play ant existing dispute wich Bald wits 
which qualified as a “ trade dispute” because it was between workers 
and employers and connected with “engagement or non-engagement, 
or termination: or suspension of employment or the duties of employ- 
ment ” of a worker.’* But Examite Ltd. claimed that it, as a separate 
corporate entity, Was no party to such a dispute. Lord Denning M.R. 
would have no truck with that: “Ini these trade dispute cases. 


So E ye O 

pe oe LCR. 272 (C-A); Dayies 090) 5 LLJ. 182; Wedderburn“ (1976) 39 

o O ATE ee Infuoction Procedure in Labour Disputes ” (1973) 

2 ES og 

15 [1977] LR.L.R. at p. 277. In Hxamite Lord Denning MR. semed prepared to 

consider the “ trade’ dispute ” defence “apart” from the ‘of s 17 (2), 

T.UL.RA: [1977] IRLR 313-314; but’ that seems to” the equivalent of his 
on, the Ethicon test-that left’ him in a minority in Fellowes v. Fisher 

and Hubbard v. Pitt (supra). 

16 [1977] LRL.R at p 272: “ the sort teat, or the test, which was applied 

by the House of Lords in Swatford v. eae ee, 

11 [ IRL.R. at pp. 276 and 314, ; 

18 El ] IRLR at pp. 314’and 272. : ; i 

19s 29 (1) b) TULRA. -a 
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we ought to pull aside the curtain over limited companies and see 
What the real truth is.” *° Roskill LJ., without stripping aside the 
“corporate veil,” nevertheless found that Examite was sufficiently a 
“continuation” of Baldwins to be party to the dispute.™! Although 
it is mentioned by Lord Denning, the court surely might have made 
more use of section 29 (6) of T.U.LRA™ There was no need for 
Examite to be a “ continuation” of Baldwins, or for any stripping of 
its corporate veil. The dispute was between A.U.E.W. members 
(workers) and Examite (an employer) about the work Examite was 
doing for Baldwins, and connected with the dismissal of a worker by 
Baldwins. As such it could have been analysed as ‘parallel to the 
situation in the Camellia cate, a dispute by workers with employer 
X whose services might assist employer Y, whose workers were 
engaged in a dispute with Y containing the confection required by 
section’29 (1). - ~ 

B.B.C. ~V. Hearn was-a more difficult ‘case. First, Lord Denning 
M.R. was surely-wrong in suggesting that there was no“ dispute ” in 
existence or in contemplation, ‘but only “coercive action.” * Most 
industrial’ disputes involve “coercive action ” by someone. Thé threat 
to strike made by A.B.S. officials surely meant that a‘dispute existed 
which was being “ furthered ” **; or at least’ that one was “ impending 
or likely to-occur” * and therefore properly in contemplation. With 
Brae ne A i Pees Pus te, e the nee 
distinct questions: (i) Is there any existing or “ ent” dispute? 
Gi) Are the parties‘ workers and (here) employers? Gii) Does the 
dispute have the connection required by section 29 (1)°T.U.L.R.A.? 
Only if all thtee questions were answered affirmatively was there a 
trade dispute on which defendants could rely. 

What divided Pain J. and the Court of Appeal was’ not the 
existence but the nature or “ connection” of the dispute. As Pain J. 
rightly pointed out, one cannot sweep aside this issue merely by 
dubbing a dispute “ political.” *” The claim by A.B.S. members might 
involve matters germane to their political conscience; but it might 
still be connected with “terms and ‘conditions of employment” under 
section ‘29 (1), which both sides agreed was the real issue. ‘Pain J. 
ingeniously interpreted the evidence before him as meaning that A.B.S. 
bad really sajd to the B.B.C,: “We wish it, established as a condi- 
tion of employment that we shall not be required to take part in 
20 [1977] LR.L.R. at p. 313. 

41 [1977] LRL.R. at p. 314. 


22 “In this section . C) ‘worker’ in relation toa a disputo to which an 
employer Is a party, includes any worker even Hf not 


u [1974] IRLR. 275: Scarman L.J. oddiy throw in thè same phraso at p. 277. 

235 Pain F, Roskil and Scarman L.JJ. all seem to tako this view 

25 Compay v. Wada [1909] A.C. 506, 522 per Lord Shaw; and see Lord Loreburn 

CG imminent ™) at pp.- 511-512; Lord Atkinson at pp. 517-518. 
Sherard vı A.U.B.W. [1973] LCR. 421; General Aviation Services 

we) v. T.G.W.U. [1975] LCR. 276 (CA), “affirmed [1976] LR.L.R. 224 

ŒL.). 
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broadcasts to South Africa so long as the South African Government 
pursues its policy of apartheid.” ** Trade disputes cannot be restricted 
to existing terms and conditions; a strike about a wage claim serves 
to illustrate that.. So, this, was, -he held,..a dispute about what the 
conditions of A.B.S. members should: be in connection with trans- 
missions to South Africa: ; 

The jihem of: the Court“of Appeal are transparent in’ their 
determination to escape. from the liberal and compelling logic of that 
result, Their Lordships were forced to, agree that “ conditions” of 
employment in section 29 (1) had to be given “a very wide mean- 
ing.” ?* For, T.U.L.RA. did not re-enact section 167 (1), Industrial 
Relations Act 1971, which restricted “ terms and conditions of em- 
ployment” to those contractual provisions. on: which workers “are 
or are to be required to work for their employers.” *°’ Whereas, terms 
of employment may relate to the contractual terms, the “ conditions ” 
may go much wider, including, Pam J. thought “ conventions. or 
understandings . .,. not strictly contractual ..: . developed from time 
to time . [including a] convention that in certain circumstances 
the employer will not ‘require an employee to do, what he is con- 
tractually bound to. do.” #1 The Court of Appeal did not make it 
wholly-clear whether all its members accepted this wide interpretation. 
But if “conditions” are wider than contractual “terms,” it is sub- 
mitted that it is correct, Indeed, Lord Denning-agreed that the-old 
interpretation under the 1971, Act could no longer ieee ae 
the formula now included terms and conditions '“ understood and 
applied, by: the. parties in practice, or habitually, cor by common 
consent without ever being-incorporated into the contract.” 

What the Court of Appeal did was interpret the evidence (as usual, 
unsatisfactory affidavits) in a more restrictive manner. The matter 
“never reached that stage” of a demand by.A.B.S. for a new 
“ condition.” 34 It was a mere threat, to, break contracts of. employ- 
ment if the B.B.C. published-a programme, rather like a “ ' self-created 
power of censorship ”, *;, and a “ conscientious objection” by workers 
to do work does not.“ turn it into a trade dispute” . 

But suppose the general secretary of A.B.S. had written to the 
B.B.C. in. exactly, the terms set out by Pain J., what then? Lord 
Denning M.R. felt compelled to admit- that, by that stage, “if the 
B.B.C. refused to put in such a condition, or refused to negotiate 
about it, that might be a trade dispute.” ** Roskil LJ. would say 


28 [1977] IRL.R. at p. 272 

39 Roskill L.J. ibid. p. 277. j 

30 Contrast Simpson, op. cht. p., 18, wow ieeprettion of a. 29 (1) seams too 
narrow in thts respect. 

31 [1977] IRR. Ek 272 

32 [1977] LR.L.R. at p. 275, distingulibing Co Lighterage Lid. v. T.G.W.U. 
[1973], LCR. 339 (C.A,). ss ` 

33 Lord Denning MR., ibid..p. 275; Roskill LJ. atp. 775, 216. 

fe woe ee 
trade disputes may be considered dubious: 

35 [1977] LR.L.R. at p. 275. 
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“nothing” about that position; problems of “great difficulty and 
delicacy” might arise if a conscientious objection gave rise to a 
claim for a new condition, rather than, as here, an “ assertion” of 
how union members were going to act if the employer tried to 
fulfil his contractual rights.** Yet neither Roskill LJ. nor Scarman 
LJ. felt able to go on record as denying the logic of the legal conclu- 
sion reached by Pain J. if one followed his interpretation of the facts. 
The lesson for trade union officials is obvious. In such cases as this 
they should transmit their claim to the employer in a form which 
makes it clear that (Gif the employer refuses their demand) *’ there 
will be a trade dispute because they are demanding a new “ con- 
dition ” that should apply to their members’ employment. Not: “We 
will strike if you transmit the. programme”; but:, “ We are raising 
a Claim that we should not be required to transmit.it as a condition 
of our employment, and we will strike if you do not agree.” If the 
link’ between judicial -pronouncement and industrial practice were 
immediate (which of course in Britain it is not), Pain J. might have 
affected the whole character of strike notices. _ oe 
, . W. 
‘Burtt Upon SAND j ; 
Ir was hoped * that the Houses of Lords in Anns v. London Borough 
of Merton? might, in the' course of ruling on the correctness of the 
decision of the Court of Appeal in Dutton v. Bognor Regis U_D.C.,* 
lay down guidelines for the'solution of the iftractable problems both 
of liability and of remoteness. presented by cases of “ pure economic 
loss” caused by negligent acts‘ as opposed to ‘misrepresentation:’ 
In:the event, nothing so cosmic occurred. The question in Anns, as in 
Dutton, was whether a loċal authority could be liable in negligence 
to a building owner if, either by negligent inspection or by failing to 
exercise its powers of inspection. at all, it permitted the building to 
be constructed with foundations not complying with bye-laws made 
under the Public Health Act 1936, as a result of which the building 
foundered. The House held,'.as had some of the judges in Dutton," 
86 Ibid. at pp. 276-277. i : 
37 And possibly, too, even tf he accedes to' the demand: see 8, 29 (5) TU.L.RA.; 
Iimttations 


but note the on that subsection seen by Simpson, op. cit. at p. 28. 
. 1 See (1977) 93 L.Q.R. 16. 2 [1977] 2 All ER. 499; hereafter Anns. 


, Dutton. 
t Seo Ministry of Housing and Local Government. v. Sharp [1970] 2 Q.B. 223; 
S.C.M, (United Kingdom) Ltd. v. Whittall [1971] Q.B. 337; Spartan Steel v. Martin 


general 

[1932] A.C. 562, $ me 

* [1977] 2 All ER. at p. 505c, per Lord Wilberforce, with whose judgment the 
majority of tho House agreed. Lord Salmon, whilst concurring in tho result, 
a t spoech differing in several important respects frem the analysis of the 
ma ye oe 


1T [1972] 1 QB. at 396E, per-Lord Denning M.R. and 403H-404C, 
‘Sachs LJ. . eae a 
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that in such a case the alleged “economic” loss was in fact the 
cost of avoiding potential physical injury from the building’s 
collapse; it was therefore recoverable even if “ pure” economic loss 
would not be. 

"A skailar analysis is found.in two clear judgments in Common- 
wealth cases è referred to in Anns, ‘and although rightly criticised ° 
as revealing the artificiality of a distinction between physical and 
economic loss it is a perfectly reasonable approach to the narrow 
facts of Anns and Dutton. It leaves untouched the great theoretical 
question of the extent to which the existence of a duty of care depends 
on whether it is physical injury or economic loss that is foreseeable *° 
but Anns compensates for this with observations as to the liability in 
negligence of public bodies for omissions to perform statutory duties 
or exercise statitory. powers that are as difficult in their rationale as 
they are alarming in their potential width. . i 

Some of the difficulty of Anns springs from the case’ having been 
decided on a preliminary point of law. ‘This ‘procedure is uniquely 
unsuited to important questions in the law -of negligence, which 
develops and is limited by the testing of broad principle against the 
detailed facts of particular cases.™™. If, as: on the trial of a preliminary 
point, those detailed facts are not, available, the result is, likely 
to be such as was achieved in Anns: a-yery. general, moot-like, 
holding: that a certain: type of liability is possible, without any 
investigation of the limits on-.such: generalised liability that later 
courts are almost certain to want to impose., The problem of analysis 
thus presented is compounded in Anns by what are, with respect, not 
entirely convincing reasons adduced by the House for rejecting the 
council’s arguments that even potential liability should be rejected as 
a matter of law., . 

. The nub of the case is the interaction: of the law of negligence 
with the public law principles governing the powers and duties of 
public and governmental authorities: ‘The council argued that local 
authorities had no.duty under the Public. Health Acts to inspect 
foundations, but could use their discretion to decide, whether, on 
groundg of economy or otherwise, they should not use the power 
to inspect that the statute (impliedly) gave ‘them. If they were 
thus not liable to inspect they should not be liable if they inspected 
but did so caredesaly."* Lord Salmon held that even if the premises of 
this argument were correct the ¢onclusion did not follow: ‘because 
the council were given, public funds and furnished with statutory 


ke st 
3 Rivtow Marine v. Washington Iron Works (1973) 6 W.W.R. 692, '715, per 
Laskin C.J.; Bowen v. Paramount Builders [1977] 1 NZL.R. 394, 410, per 


Richmond P 
aig Wos A Casebook on Tort (3rd od), p. T3; Miller (1973) 36. M.L.R. 
10 e.g. Salmon L.J. in Ministry of Housing’ ¥. Sharp [1970] 2 Q.B. 223, 
278; L.J. in Dutton [1972] 1 Q.B. 373, 403E-404D; Edmund Davies LJ. in 
Spartan Steel v. Martin [1973] Q.B. 27, 41—46. 

11 Home Office v. Dorset Yacht Co. Ltd. [1970], A.C. 1004, 1027A, pér Lord Reid. 
1a Jbid. at p. 1033H, per Lord Morris. 13 [1977] 2 Al ER. at p. la—. 
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powers, as his Lordship considered, to protect purchasers of buildings, 
they should be liable to those purchasers if they exercised the powers 
negligently.“ The majority appreciated that this robust attitude paid 
insufficient regard to the general discretion and: need for local 
authorities to discriminate between the various demands on their 
limited resources and “strike a balance between the rival claims 
of efficiency and thrift.” '* They therefore only rejected the argument 
onthe alt=nelive groti tat ab praras, was Talse Wallet die tee 
authority had a discretion whether or not to inspect, 

“ they must, and in fact do, make’ their discretionary decision 

responsibly and for reasons which accord with the statutory 

urpose .... ee ee of 

to inspect . . though great is not absolute.” "* <° 

These observations are no doubt correct as a general analysis of the 
status and limits of public law discretions 1"; , but the ,House’s 
rejection of the’ council’s argument’ does not follow from them, If 
(as was accepted) there is no general duty to inspect, it cannot be 
said that in any patticular' case a council that does inspect’ is 
discharging’ a -duty (to the ‘householder) rather than exercising a 
power. The question is whether there was a duty tò inspect in this 
case; and that is not established by, indeed is not affected at all by, 
the fact that in’ some other case a decision not to inspect might be 
taken unlawfully because, on public law grounds, that decision was 
not a proper exercise of ‘the council’s discretion. The House 
also’ held that a’ party could sue if' his house had (negligently) 
not been inspected at all, as the result of a decision by the council 
that was an abuse of discretion. -This result is striking, not only in 
giving a remedy in damaged, but also in giving that remedy for a 
loss that would equally have occurred had the decision not to inspect 
been properly taken within the council’s discretion. 

Policy as well as merely pedantic ‘arguments can be advancéd 
against the House's Approach. The ‘attraction of making the local 
authority liable appédrs to spring from its assured solvency and 
general responsibility to the public at large,’* and not because 
reliance is placed on the council’s inspection in any particular case 
by any particular plaintiff.** It is a pity that this rationale, apparently 
accepted by Lord Wilberforce in Anns, was not more stringently 
reviewed in that case, since it is (at least) not self-evident that the 
ratepayers should act as insurers to house-purchasers who make ‘bad. 
14 Ibid. at p. 511e. ’ 

18 Per du Parca LN io Keni & Porter Y Bart Suffolk Rivers ‘Catshment Board 
[1940] 1 K.B. 319, 338, referred to by Lord Wilberforce at [1977] 2 All BR. at 
p. 50ib. -18 [1977]*2 ‘A ER. at p S0lc-0, 
17 See, e.g. Helsbury'’s Laws of England (4th. od.) Vol. -1, para. 28; de Smith, 
Judicial Review of Administrative Action (3rd. ed.), pp. 251-280. 

18 [1977] 2 E.R. at p. 5lle-£ per Lord Salmon, and see also at p: SO0lc per 
Lord ©; Denning MR. in Dutton [1972] 1 Q.B. 373, 397F-398B. 
a OTI AAN EA: at p Siia por Tor Salon; Lord Denning MLR. -in 


is course” this point above all others ‘that 
Dutton and Anns from the Hedley Byrne v. Heller line of ‘authority. 
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bargains, or that Parliament, if it intended to impose such liability, 
would do so through the medium of the Public Health Acts, But if 
this is the ground of liability, logic and justice both demand that 
persons whose houses founder should equally be indemnified whether 
the defects went.undected by negligence by the council’s officers or 
by a conscious policy decision, however much within the council’s 
discretion, taken by the council itself. - 

Tho. House reinforced its analysis by holding that tho argument 
that mere failure to exercise a statutory power ‘could: not ground 
liability was, incorrect because it did not “take account of the 
possibility that, parrallel with public law duties, there may coexist 
those duties which persons, private. or public, are under at ‘common 
law to avoid causing damage to others in sufficient: proximity to 
them.” 3° Over this whole issue, admitting as it does the possibility 
ofa public body being liable for mere failure to act, looms the 
ing. spectre of East Suffolk Rivers Catchment Board v. 
Kent." neg Oa noe a 

“Lord Wilberforce suggested that the House in that case may have 
given insufficient weight to the effect of the post-1932 law of 
negligehce ypon .the. responsibility of public bodies for statutory 
functions :’ “it-may well be that. full recognition of the impact of 
Donoghue v. Steverson™ in the latter sphere came-only with. the 
decision of this House in Home Office y., Dorset Yacht Co. Ltd.” ™ 
It is, however, submitted that Dorset Yacht does nothing to offset the 
ban on liability for mere omissions to exercise powers apparently 
imposed by East Suffolk. v. Kent.“ The only member of the House 
in Dorset Yacht to refer to East Suffolk v. Kent was the dissentient 
Viscount Dilhorne, the majority. no doubt thinking that a prison. 
officer who goes to sleep without making adequate arrangements for 
his charges is mispecforming his positive duty of guarding them, rather 
than indulging in mere “omission.*” Such an. analysis was -not 
aväilable in Anns, since the council was accepted to have no general 
duty of affirmative action,™* and the House also rejected the tertium 
quid relied on by the Court of Appeal in Dutton, that the legislation 
gave the local authority. sufficient “‘control” over building work to 
create, a duty of exercising that control properly.” Instead, Lord 

3¢ [1977] 2 All E.R. at p. 502a. 31 [1941] AC. 74. 

14 [1932] A.C, 562 

pedi A.C 1004; the quotation in the text is from [1977] 2 All ER at 
we Beo es patton the “apt of Lad saeco vilat Laed Wrlibartera 
refers in. Anns, [1941] A.C. at p. 102. ' ` 

25 For ‘this, very ‘familiar, method’ of imposing Hability for what- on ono 
analysis might be thought to be omissions sce, e.g. Fleming, Torts, (4th. od), pp. 
147-148; de Smith, op. cit. p. 280, n. 29. mae, ' 

36 Seo the tert at n. 16 above. Lord Salmon thought that the ‘council shoult 


be Hablo- because it had caused the damnge: [1977] 2 All E.R. at p. 51lh, But 
an omission cannot be the cause of damage unless the subject was under'a duty- 


37 Seo [1972] 1 Q.B. 373, 392A per Lord Denning M.R. and. especially, at. 
403A per Sachs L.J. 
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Wilberforce adopted Lord Diplock’s analysis in Dorset Yacht** of 
the effect of the ultra vires principle to hold that, when considering 
the exercise of statutory powers, East Suffolk v. Kent must be read 
subject to the fact that “ there may be room, once one is outside the 
area of legitimate, discretion or policy, for a duty of care at common 
Jaw.” ae 

However, and despite the striking fact that Lord Diplock himself 
concurred with Lord Wilberforce’s speech in Anns,” the conclusion 
set out above by no means necessarily follows from his Lordship’s 
analysis in Dorset Yacht. There, Lord Diplock was concerned to 
show how public law considerations of vires might prevent an 
action for negligence lying even if all other requirements ‘of the 
tort (including, it is to be assumed, positive misfeasance as opposed 
to mere omission) were present.°! He did not suggest, and it is very 
difficult to see how it could follow, that those considerations, far 
from acting as a limitation, might justify the extension of the law 
of negligence beyond the limits set in East Suffolk v. Kent to cases 
where there was no positive misfeasance and, under the statute, no 
duty of affirmative action. What East Suffolk v. Kent makes necessary 
for liability is that the omission should be shown to be wrongful 
because it was a breach of a positive duty to act. The judgment in 
Anns gives no indication of when or how such duty arises when the 
enabling statute confers a mere power on ‘a public body. : 

The tentative possibilty of negligence liability thus adumbrated in 
Anns is likely to be troublesome principally because legal aid 
authorities, faced with the judgment, will’ find it difficult to refuse 
assistance to owners of foundrous buildings, however likely it is that 
courts that eventually have to apply Anns to actual cases will severely 
limit its ambit. It was suggested in Anns that the case would not lead 
to a flood of litigation.” No evidence was, of course, available to 
bear out this conclusion which, with. respéct, does not even seem 
plausible. A very, experienced practitioner has spoken of.“ the spate 
of cases against local authorities and others which has now succeeded 
the Dutton case” **; and, faced with an uninsured vendor, a poten- 
tially insolvent builder and the local authority, there is no difficulty 
in foreseeing whom the building owner will choose to sue. Certainly, 
the threat of liability, added to the extended limitation period upheld 
in Anns,** has led local authorities to seek urgent reform of the Jaw. 2s 


28 [1970] A.C. 1004. 29 [1977] 2 All BR. at p. 503f. 

30 Ibid. at p. 506d. 31 See especially [1970] A.C. at PP. 1067G-1068B. 
32 [1977] 2 All E.R. at p. 511g, per Lord Salmon. 

33 I. N. Duncan Wallace, Q.C. in (1977) 93 L.Q.R. at p. 20. 

34 Six years from the date at which the defects appeared: ' [1977] 2 Alt E.R. 
at p. S0S5e-g. Space does not permit discussion of rule, 

authorities to the retention of' inspection - retords infinitum. 

noticeable that Lord Denning’s confident assertion in Dutton [1972] 1'QB. 373 
398F that to tmpose liability on the council would not to a multiplicity of 
Eits Wai bèied at least ii part on Sa re as to the Imitation period phat both 


90 THE MODERN LAW REVIEW [Vol 41 


The extension of litigiousness to other areas of public administra- 
tion is also a distinct possibility. The police have a large, but not 
absolute,** discretion as to how they enforce the law. Therefore, by 
parity of reasoning with Anns,” the police authority may be poten- 
tially liable to those who foreseeably suffer loss if, for instance, police 
officers answer calls for assistance at a speed or in a manner that 
the court thinks negligent. Under the Insurance Companies Act 1974 
the government has wide powers to regulate insurance companies 
for the protection of policy-holders, On an earlier occasion, failure 
by a civil servant to exercise similar powers has been characterised by 
a tribunal of inquiry * as negligence,” defined not much differently 
from negligence at common law.*° After Anns, could the government 
in similar circumstances be vicariously liable in tort to policy-holders 
or shareholders who were the clearly foreseeable victims of a failure 
to exercise regulatory powers? 

Plenty of arguments are available to avoid these alarming conclu- 
sions, The court may be unwilling in such cases ever to impute 
negligence; injury to a victim of crime may be said never to be 
a sufficiently “direct” result of police inaction; the policy holder's 
loss is not caused by governmental failure, or is purely economic. 
But these are arguments only, requiring investigation case-by-case 
and, at least so far as economic loss is concerned, a good deal of 
further explanation by the House of Lords." They do not provide the 


questions of the actions of public bodies in the exercise of statutory 
powers to decision by ill-defined principles developed to deal with 
the quite ‘different policy questions raised by the private law of 


RICHARD BUXTON 


_ 38 R yv. Commusnoner of Police for the Metropolis; ex p. Blackburn [1968] 2 
Q.B. 118, a; 

37 See [1977] 2 Al E.R. at p. 501, and the text at n. 16 above. 

>t Soo the Report of the tribunal into the Vehicle and General Insurance 


Company Limited, 1972, 
89 Ibid. para. 341. 
40° Ibid. para. 322, 
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BOLIVIAN BETRAYAL—PUBLIC POLICY AND RECOGNITION OF 
FOREIGN DIVORCES . 


WHILE acting within the true spirit of international comity by 
opening its doors wide to foreign divorces, English law has been 
careful to preserve for itself a residual discretion to refuse recogni- 
tion on the grounds of public policy.” The recent decision of Hollings 
J. in Kendall v. Kendall’ provides some indication of how such a 
proviso is likely to be applied. 

Mrs, Kendall was the unwilling victim of marital deception. on a 
grand scale. In 1972, her husband went to Bolivia as a communica- 
tions engineer. Mrs. Kendall dutifully followed with their three 
children. Unfortunately, things did not go well and in 1974 Mrs. 
Kendall retumed to England. However, before she left Bolivia, she 
signed, at the request of her husband, a document which would 
allow her to take the children out of the country: As the document 
was in Spanish, she did not attempt to read it. In 1975, after an 
infrequent exchange of letters, her husband returned to England and 
confronted her with the news that he had divorced her, remarried and 
had a daughter by his ‘second wife. Upon inquiry, the bewildered 
Mrs, Kendall discovered to her utter astonishment that the Bolivian 
decree of divorce had, in fact, been obtained by herself on the grounds 
of physical assault. Moreover, it transpired that a signed power of 
attorney had enabled proceedings to go ahead in her absence. Not 
surprisingly, Mrs. Kendall applied to the court for a declaration that 
the Bolivian decree was not valid and would not be recognised by 
the English courts. 

Mr. Justice Hollings was faced with a perplexing situation. 
According to the 1971 Act, as her husband had been habitually 
resident in Bolivia at the time of the proceedings, the decreo was 
eligible for recognition. Furthermore, on the face of the decree, Mrs. 
Kendall herself had initiated proceedings and, therefore, it could not 
be argued that no notice of proceedings had been given or that no 
reasonable op ity to take part in proceedings had been given." 
Consequently, his rdship had no option but to consider ‘the 
applicability of section ao (2) (b). 

The English judges have traditionally ‘claimed a “residual discre- 
tion” to refuse recognition to foreign divorces which offended their 
sense of justice. However, while frequently repeating their right ‘to 
so do, the exercise of such a ‘discretion has been occasional and 


1 Recognition of Divorces and Logal Separation Act 1971; ' i 

21. 8 (2j (b), * ik vocginn eal manifan po, Say to, pable ple” 
For criticism, see Anton, 1972 S.L.T. 89, 

è The Times, Febroary 3, 1977; (197) 121 BJ. 171. L977] 3. all BR. 471. 

42. 3 (1) (a): “ the validity of an oversees divorce - shall be recognised if 
at e dateof the mice of proceedings in the country Jn, which it was obtained 
~a spouse, was habitually resident in that country.” 
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a) other 
s. 8 D (a). 
K le Russ [1964] P. 315, 327; Qureshi v. Qureshi (1972) Fam. 193, 201; 
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reserved for the more extreme cases,’"—“ the court’s discretion to 
refuse recognition of foreign status is one to be most sparingly used.” * 
His Lordship, construing public policy as a convenient and neat 
label for the English idea of substantial justice, felt that the present 
case was deserving of such an exercise of discretion. Apart from 
the general deceit, the decree contained a number of false details 
which would have facilitated the obtaining of a divorce. It stated 
that there were no children of the union; that the wife worked; and 
that no property was involved. Moreover, Mr. Kendall, on hearing 
that the proceedings were “ well under way ” had remarried before the 
divorce was effective. . 

Despite the pressing demands of international ‘comity, his Lordship 
bad no doubt that the recognition, of such, a decree would be 
manifestly contrary to public policy. He’ was convinced that the 
Bolivian court had been blatantly deceived and ‘that; if the Bolivian 
court had been appraised of the circumstances, it. would have taken 
the necessary steps to invalidate ‘the decree. Consequently, it would 
seem that while the 1971 Act intended to replace the “ residual 
discretion ” with the exclusive ground of public policy, the change has 
been merely verbal and the common law bas confined tninterrupted. 


' A. C HUTCHINSON 
e E is 


nee ore Beee Last Worp? * 


AS a result of legislative. developments- the utility of the docttines 
of fundamental breach and of the fundamental term is likely to 
be greatly reduced—in this country at any rate. One imagines 
therefore that Wathes: (Western) Ltd.'v. ''Austins (Menswear) Ltd. 
may well be the Court’ of Appeal’s final, salvo at the leaky hulk of 
Suisse Atlantique, and in all probability it marks the end of. an 
epoch. If so, it does so most ‘appropriately, for here, for the last 
time perhaps, we meet burning issues of the past three decades: the 
difference between the doctrine. of the fundamental term and 
fundamental breach, the point in time at which’ it‘is to be decided 
that a fundamental breach has occurred, ' and the effect of 
affirmation by the innocent party.  '‘ ' 


"See Re Mere (1971) P. 98 (aro mac Middleton v. 
A arn idl at 2 (alms cisco) Yardy w. Smith (1932) 48 TLR: Gl 
(want of authority by legal representatives); Pemberton v Hugha pig ae a Ie! 
ae Hornett v. Hornett, [1971] P. 255 (resumption of cohabitation 
8 Scarman J, in Varanand v. Varanand (1964) 108. 3J. 693: -., : 

? Seo Middleton v. Middleton [1967] P. 62, criticised by by Unger (1966) 29 MLR. 
327; ‘Lipstein [1966] Camb. L.J. 181; and Re Mayer [1971] P., 298; criticised 
by North (1975) 91 L.Q.R. 36 and Hartley (1971) 34 ML.R. 455. 

* This was optimistic: since 


this note was’ written written Levison V. Patent 'Stoam 
Careen Cleaning aad 3 WLR. has appeared. 
Seo Supply of Goods (implied ) Act 1973; Consumer Credit Act 1974; and 


the Unfair Contract Terms BIL -note expecially el. 9 (his BIN a buod om" Line 
Commission Report No. 69). 

3 [1976] 1 Lloyd's Rep. 14. f : aS page 

3 [1967] 1 A.C. 361. it ‘ $ a 
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The plaintiffs had installed an air-conditioning plant in the 
defendants’ shop under a contract which, inter alia, contained a 
clause providing: ‘‘ Consequential Damage—The company shall be 
under no liability for any. consequential loss, damage, claims or 
liabilities of any kind from any cause whatsoever.” 

The plant as installed proved 80 noisy in operation that it caused 
a nuisance to, the occupiers of an adjoining shop, who after pre- 
liminary correspondence commenced proceedings with a view to 
obtaining an injunction against, the defendants. This action was 
eventually settled on terms which amongst other things involved 
the defendants executing certain works to reduce the noise. The 
cost of these works, damages and costs were almost as much as 
the contract price owed by the defendants to the plaintiffs. Not 
surprisingly, therefore, the defendants refused to pay and as a 
result the plaintiffs brought the present action for the price. The 
defendants counterclaimed for the expense to which they had been 
put as ‘a result of the action brought by their neighbours. The 
plaintiffs sought to rely on the consequential damage cae to 
escape liability on this counterclaim. 

It must be noted that at no'time had the defendants repudiated 
the contract, they had merely refused to pay the price. Moreover, 
by the time the action came to trial, as a result of the settlement 
reached in the nuisance action, the plant was operating to the 
defendants’ apparent satisfaction. The court (Megaw, Stephenson 
and ‘Pennycuick L.JJ.), therefore ‘had to consider not merely the 
question of fundamental breach, but also the effect of affirmation. 
In the event the plaintiffs succeeded in their claim, and the 
defendants on their counterclaim. 

The issue as to whether or not there had been a breach of a 
fundamental term arose because the original defence and counter- 
claim had alleged only such a breach. The trial judge‘ refused 
leave to amend to include a separate allegation of fundamental 
breach, because he considered it unnecessary. He found that there 
had been a fundamental breach, and since no separate allegation 
of this had been made, this must have been because hè considered 
that a duty to instal plant which could be operated without.causing 
a common nuisance to neighbours, was a fundamental term of the 
contract.’ The Court of Appeal, however, proceeded on the basis 
that the pleadings had been amended to allege a fundamental 
breach.’ Why ‘they should have wished to do so is by no’ means 
clear. In a somewhat unexplicit passage,* Megaw L.J. said, 


“If it were a question of a breach of a fundamental term, 
sda Oo ent upon the breach might be irrelevant. But 
justify a Anding of a fundamental breach it is’ necessary 


T Toe Norma Randa, @ 4 slug ws ani a pulps Sache Oaa 


3 His reasoning is obscure—see passage cited at p. 19. 
€ p, 19, 
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‘to look at the events which had occurred as a result af the 
breach.’ ” 


Stephenson and peniveuick LJJ. alo considered that’ the’ trial 
judge had directed his- attention too much to the installation of 
defective plant rather than to subsequent events. In view of the 
fact that the contract had been affirmed so that the court had to 
find as a matter of construction that the clause did not cover the 
loss, why should it matter? The answer probably is that they felt 
it gave them more room for-manoeuvre. In so far as the doctrine 
of fundamental breach has been distinguished from that of the 
fundamental’ term,’ the doctrine of fundamental breach has 
appeared to be the more flexible of the two. Any breach -ofa 
fundamental term is supposed to be a fundamental breach which 
might ‘therefore allow the innocent party to escape from the 
contract.’ As it was the court was not prepared to hold that there 
was a-fundamental breach until the defendants received ‘a letter 
before action from their neighbours up to which point in time the 
plaintiffs had still not been able to offer a solution to the problem.’ 
Even if there were no fundamental breach at this time the court 
considered that the breach became fundamental some two months 
later when the plaintiffs wrote their final letter on the question of 
remedying the defect, and still offered no guarantee of a successful 
cure.?° 

- At all events, having once determined that'a Fandamental breach 
had occurred, their Lordships held that: affirmation could have 
no effect, since as a matter of construction; -the clause did not 
apply to a fundamental breach. The Master of the Rolls wel- 
known dictum in Harbutts case! was therefore applied. It is, of 
course, eS eee te Se ee aa 
be described as a rule of construction. - an 

Tio Suse Wann (ae at pp. 393 and 421. Sane wine colina al 
fundamental breaches to be breaches of fundamental terms—aseo e.g. Hughes [1962] 
JBL. 41. In Fone hace Facilities v. ey Ate [1970] ah ares 1953 the 





4 situation unclear 
perforinance impossible. It coùld be argued that in that case the, situation is the same 
a ee ee ee 
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i1 At p. 467, tad e edi Weds Ga ms aa are att 
ambiguous dictum of Lord Reld in Suisse Atlantique at p. 399. Soo. Ao aN 
Finance v. Attryde (abore). 
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To sum up then, this case re-establishes the doctrine of funda- 
mental breach more or less as it was supposed to be prior to Suisse 
Atlantique. 

As we observed at the outset, the case may perhaps be regarded 
as ending an epoch. Some general reflections on the whole episode 
may therefore be apposite. The underlying problem confronting the 
courts in the 1950s was that of the contract of adhesion? The 
reasoning which had given rise to the problem ran as follows: 
parties are free to make what bargains they choose, this writing 
(i.e. the document containing the exemption clause) has become 
incorporated into the contract, since it has become incorporated 
into the contract its contents represent the parties’ joint intentions. +? 
The weak point in this reasoning, we would suggest, was not so 
much the third stage, but rather the second—the doctrine of 
incorporation. We cannot here enlarge on the development of this 
doctrine, suffice it to note that in the century prior to Parker v. 
S.E.R.™ the courts had been attempting to come to grips with 
the need for individual operators to achieve blanket: modifications 
of the general law. For example, there was authority for the 
view that if operators were prepared only to contract on certain 
terms, only on those terms could they be held to contract,!* Le. 
the terms were a sort of continuing offer automatically accepted 
by purchase of a ticket or whatever, irrespective of notice. Parker’s 
case represented something of a compromise: “ sufficient” notice 
of the relevant term had to be given. The history of incorporation 
by signed writing is more obscure, but it is to be noted that it 
was not finally established until L’Estrange v. Graucob™ that a 
party is bound by the contents of the writing he has signed.3* 
So far as unsigned writings are concerned, since Parker’s case had 
established the necessity for sufficient notice, it might have been 
expected that the courts would consider the question of the 
reasonableness of the terms themselves on the basis-that the more 
unreasonable a term, the more notice of it should be necessary.’ 
Authority for this proposition is very scant however.*®. Instead the 


13 As defined by Saleilles in Declaration de Volonté (1901), p. 89. This definition is 
expanded fn Planiol et Ripert, Vol. 6 (2nd ed.), p. 136. . 

13 See Llewellyn (1939) 52 HLL.R. 700. 

14 (1877) 2 C.P.D. 416, 


20 
515, 533. The undeveloped state of the law of was pert of the problem of 
D. 


agency 

UTS, ; ; 
17 [1934] 2 K.B. 394. In Jaques v. Lloyd George [1968] 1 W.L.R. 625, 630, 
the Master of tho Rolls appeared to consider signature to have an equivalent effect to 
notice. : 18 See Spencer [1973] CLJ. 104. 

1% Seo judgment of Bramwell L.J. in Parker v. S.E.R. 

¥ Van Toll-v. S.E.R. (1862) 12 CBs.) 75, 88; Watkins v. Rymil (1883) 10 
Q.B.D. 178, 189; Thompson v. L-M.S. [1930] 1 KB. 41, 50; Spurling v. Brodshaw 
[1956] 1 W.L.R. 461, 465; Adams (Durham) v. Trust Houses [1960] 1 Lloyd’s Rep. 
380, 387; Thornton v. Shoe Lane Car Parking [1971] 1 All E.R. 686, 690; Lerison 
V. Patent Steam Carpet Cleaning Co. [1977] 3 W.L.R. 90. 
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courts preferred to adopt a fairly mechanical attitude to incor- 
poration, while at the same time developing a series .of more. or 
less covert devices to limit the effect of the clauses so incorporated. 
The result in the present case could no doubt Have been reached 
by one of several other possible routes without resort to the 
doctrines of fundamental breach or the fundamental term. For 
example, although.the court chose to assume that in the absence 
of a fundamental breach the clause would have been effective to 
exclude liability under the Sale of Goods Act, s. 14, it is difficult 
to believe that in the absence of these doctrines the clause would 
have been so construed. 

The‘ doctrine of fundamental breach was developed on top of 
a considerable armoury of such covert containment devices.” It 
represents perhaps one of the most striking examples in our legal 
history of the type of decision making attacked by the American 
Realists. Its worst feature is the unpredictability it introduces 
since it does not overtly distinguish a fair clause from an unfair 
one.?? The decision in Harbutts’ case itself would seem to emphasise 
this point.?? 

Quite likely the result in the present case was correct. It is to 
be hoped, however, that the significance of the judgments lies in 
their historical context, rather than in the future. Already there 
are signs that a different less formalist approach to contract law 
is developing,“ and as we suggested at the outset, legislation may 
well remove the need to preserve such anachronisms as the doctrine 
of fundamental breach. i 

A J. N. ADAMS 
STEP-PARENT ADOPTIONS f i 


JomrT adoption applications by a step-parent and the natural parent 
of a legitimate child-pose considerable problems. First, though it is 
possible to impose a condition. allowing continued access to the 
child by the absent natural parent; the adoption order generally 
operates to extinguish the ties between the child and the absent 
natural parent and the wider family. Second, though “ stranger- 
adoptions ” create new ties and involve’a change of custody, step- 
parent adoptions change very, little in the child’s day-to-day life. 
For this reason the Houghton/Stockdale Committee recommended * 


21 For a list of-such dévices, see Coote [1970] C.LJ. 221, 238-239. 

23 See observations of Lord Redd in Suisse Atlantique at p. 406. a 
enue sequel Wayne Tank Co. Lid. v. Employers’ Liability Ass. Co. [1973] 3 

24 In Suis Atlantique for example Lord Rtid distinguished between common 
form contracts imposed on a customer and those freely agreed—at p. 406. See 
British Crane Hire v. Ipswich Plant-Hire [1974] 1 All E.R. 1059. : 

1 See Children Act 1975, s. °8 (7) teplacng s. 7 (3) of the Adoptlon Act 1958. 
See also: Maidment, “ Access to Family‘ Adoption ” (1977) 40 M,L.R. 293. In practice 
imposing a condition allowing access’ !s only’ possible where adopters agree to this 
term, see Re B., The Times, Match 25, 1977: ' 

2 Cmnd. 5107 (1972), paras. 97, 100’and 103-110. ~ 
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that adoptions by step-parents should only be permitted in 
exceptional circumstances. Even prior to the implementation of tho 
Houghton/Stockdale Report, the Divisional Court had arrived at 
a similar conclusion.* 

It was against this background that Re D.* arose. A mother 
and her new husband applied jointly to adopt the mother’s eight- 
year-old son by her first marriage. When the boy’s father would 
not consent to the adoption it was sought to dispense with the 
need for his consent. The father admitted living in a homosexual 
relationship with a 19-year-old youth and that he had lived with 
other men. The county court judge held that the father was 
unreasonably withholding his consent and dispensed with the need 
for his consent to the adoption * because a reasonable father would 
have said, “ I must protect my boy, even if it means parting with 
him forever, so that he can be kept free from this danger! ” The 
Court of Appeal, however, reversing the trial’ decision, suggested 
that the judge had substituted his personal views for those of 
the reasonable parent. The father loved his son and wanted to go 
on seeing him (the father has seen the child regularly once a 
week from the time of the breakup of the marriage until the 
child was seven; but the boy did not realise that the father was 
his father). He had been supporting the boy until the stepfather 
assumed this responsibility by agreement. He also agreed to ensure 
that the child was not subjected to homosexual advances—access 
would take place at the -paternal grandparents’ home or under 
‘supervision. Any access problems could: be brought back to court. 
The position might have been different if the only alternative to 
adoption had been for the child to live with his father. 

This decision was reversed on appeal by the House of Lords 
on two grounds: Viscount Dilhorne, Lord Kilbrandon and Lord 
Edmund-Davies took the view that since the trial judge had 
correctly applied the law in such a case, the Court of Appeal had 
no jurisdiction to entertain an appeal on what was. essentially 
a matter of fact. And all members held, following Re W.,* that 
the test of whether the father was unreasonably withholding con- 
sent was to be satisfled by asking how a reasonable parent would 
have reacted in this situation; and that as the trial judge had 
correctly applied this test his finding should not be disturbed. 

A number of points need to be emphasised. First, the regrettable 
limitation on the right of appeal from the county court in a number 
of adoption situations will be cured when paragraph 41 of Schedule 
3 to the Children Act 1975 is implemented. As Edmund Davies L.J. 
said in the custody case of Re O.,’ an appellant court should not 








3 Re D. [1973] Fam. 209; Re M. commented on in 124 New L.J. 566 and Re H., 
The Times, November 25, 1974. 

4 [1977] 1 AD E.R. 145, reversing [1976] 2 All ER. 342. 

5 Under s. 5 (1) (5) of the Adoption Act 1958. 

® [1971] A.C. 682. 

7 [1971] 2 AI E.R. 744. 
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only be able to intervene where the court below erred in principle 
but also where the decision was improper, unjust or wrong. 

A second point involves the timing of the decision. The argument 
in this case took place on November 2 and 3 with judgment being 
delivered on December 15. On November 26, section 10 (3) of the 
Children Act 1975 came into force (though not with retrospective 
effect). This requires a court where an application for adoption 
is made by a married couple consisting of a parent and step- 
parent of the child, to “ dismiss the application if it considers that 
the matter would be better dealt with under section 42 [orders 
for custody, etc.] of the Matrimonial Causes Act 1973.” After 
that date the normal approach of the court will be to consider 
varying the custody order made on divorce so as to include the 
step-parent and vest in him the legal rights of custody* which 
govern the day-to-day living of the child’s life. 

The third point is whether the implementation of section 10 (3) 
would have affected the result in Re D. There was a suggestion 
that the father’s homosexuality was but one of a number of 
factors.” But the other factors contributing to the desirability of 
terminating the parental ties do not clearly emerge. Their Lordships 
seemed to agree with the trial judge that “ the father has nothing 
to offer his son at any time in the future.” What apart from the 
father’s homosexuality they had in mind is unclear. It is clear 
that the court must have discounted the possibility of the natural 
father’s reassuming the burden of maintenance and financial 
support and the significance of the lost succession rights. Lord 
Wilberforce countered the argument that since access was to be 
supervised there was no risk of the child being exposed to 
homosexual advances by pointing out that in the future the father 
might want extended access where the safeguards would be less 
secure and where there was an increased chance of the boy finding 
out about his father and his father’s way of life. But these were 
not real risks under the present access arrangements, which were 
to be closely supervised, and it is doubtful if this sort of judicial 
speculation was a valid basis for the decision. It appears that courts 
are far more swayed by homosexuality than by other forms of 
criminal or socially controversial conduct. Lord Simon empha- 
sised ** that it was the need to protect children which had led to the 
retention of criminal offences for homosexual behaviour involving 
a party under 21,"1 even after the reduction of the age of 
majority.” In Re W. the Court of Appeal refused to dispense 


* These rights are only negatively defined in the Act. See Children Act 1975, 
s. 86; for an attempt to spell out thess rights se Seago and Bissett-Johnson, Cares 
and Materials on Family Law, p. 478 et seq. 

* Ibid. Seo Lord Wilberforce at p. 153a, Viscount Dilhorne, p. 156f. 

10 Ibid. p. 159. 

11 Sexual Offences Act 1967, s. 1 (1). 

13 Famfly Law Reform Act 1969. 

18 The Times, November 26, 1976. 
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with consent to adoption of a father who was serving a long 
term of imprisonment for armed robbery and aggravated burglary. 

Perhaps a critical factor in this case was that, though the boy 
knew the father as a person, he did not know that he was his father. 
Had he known the truth, it would have been much more difficult to 
justify extinguishing the paternal tie. Children tend to see them- 
selves as the product of their parents. Cutting off the child from 
a’ parent for reasons related to the turpitude of the parent might 
well lead the child to believe that some element of guilt was also 
present in himself. Since the boy called his stepfather “ Daddie ” 
(though he knew that his real father was somebody else, but not 
who he was) it was attractive for Lord Kilbrandon to say that 
the boy needed the influence of a real father.‘ Although the 
adoption seems to fill the gap in the child’s life it is not clear 
that the problem can be solved for long. The boy was nine at 
the time of the present proceedings. By puberty he would 
probably want to know more about who his true father was. 
“ Telling ” of the background to the adoption at this stage would 
not be easy and yet, as Triseliotis’ work makes clear,“ knowledge 
of who and what manner of person his natural parents were, may 
be important to an adopted child. At 18 the boy would have access 
to his original birth records by virtue of section 26 of the Children 
Act 1975 and he might then re-establish his ties with his natural 
father. Lord Wilberforce adverted to this point 1° but nevertheless 
decided that the order breaking the paternal tie ought to stand. 

The most critical point about the decision is that the mother and 
stepfather wanted the adoption to proceed “ because they wanted 
the boy to be a full member of their family.” Y Regardless of the 
interpretation of section 3 of the Children Act 1975, it is clear 
that the welfare of the adoptive parents is neither the first nor 
Paramount consideration in such a case. Notwithstanding Lord 
Wilberforce’s comment that this was an exceptional case, one is 
left with the suspicion that the homosexuality issue may have been . 
used to bolster an otherwise fairly routine step-parent adoption. 
Some minor support for this view can be found by examining the 
Court of Appeal decision and the fact referred to there by Orr 
L.J.™” that the original grounds for asking the court to dispense 


14 p. 164c. 
15 In Search of Origins (1973). 
16 p, 1520. 
17 p, 148b. 
18 [1976] 2 All E.R. 342, 344h. 
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with the father’s consent were first, failure to maintain (though 
this could not be seriously alleged in view of the fact that main- 
tenance had been terminated by agreement) and that the homo- 
sexuality was only the second ground. Although Orr L.J. refused 
to accept that this allegation was in any sense an afterthought it 
is true that in the letter written in 1974 in which the mother 
explained her wish to break the child’s ties with the father no 
mention was made of this homosexuality although it may have 
been present in her mind, and instead the main thrust of the letter 
was her desire to make the boy a full member of the new family 
by means of an adoption order. If it were a mere routine appli- 
cation it would be bound to fail after the implementation of 
section 10 (3) of the Children Act. The contrast between the 
approach of the House of Lords and the Court of Appeal is 
marked. It is the clear aim of the new legislation that step-parent 
adoptions should not be allowed if merely altering the post-divorce 
custody arrangements is more appropriate. In Re S.*° the Court 
of Appeal made it clear that even the fact of the consent of the 
natural father to the adoption does not preclude the court from 
denying an adoption order. The real question to ask is—what is 
the child gaining by adoption in the way of real benefits against the 
losses—of contact with his natural parent, his uncles and 
aunts and grandparents and of maintenance or succession. If 
adoption does not safeguard and promote the welfare of the child 
better than varying the custody arrangements under section 42 
of the Matrimonial Causes Act 1973, then an adoption order 
should not be made. 


ALASTAIR BISSETT-JOHNSON 


zan ae a re a ee, 
did not (Ormrod L.J. dubitante) apply to a decision about whether consent is being 
unreasonably withheld and thus thus require that the welfare of the child be the first 


bly However 
since in Re D., ibid. p. 163c, Lord Simon seemed to havo reservations about the 
majority view of the Court of Appeal and Lord Wilberforce, p. 153d, seemed to 
be open to argument on the matter, the issue cannot be regarded as concluded. 
20 The Theos Fotecary 22, 1977. 
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Daces OF Law. By ZENON BANKOWSKI and GEOFF MUNGHAM. 
[London: Routledge & Kegan Paul Ltd. 1976. xiii and 178 pp. 
Paperback: £2°50.] - 


obfuscated by various ideologies.” In this society “ legality ” will in some 
sonso reappear because it will help to ease the problems of clashing diversities. 
But within the context of a socialist means of production, these problems 
will not have individualism built into the statement of the problem and 
it therefore cannot figure in the solution. The principal aim of the book 
in Marxist terms is to suggest a praxis and to provide a critique of the 
assumptions of “ Hberal” or “ radical” lawyers especially with regard to 
“relevant ” courses in law teaching establishments, and the provisions of 
legal services for the poor. 

So far so good, and for the purposes of this review we propose to take 
the book on its own terms. Whether or not individually we believe 
possibility of the authors’ particular objective, we must accept that within 
Marxist theorising there is a book to be written in this area, and even if 
we do not accept a Marxist position, a critique of the too often 
positions of liberal and radical lawyers is timely (we are not, of course, 
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confusion exhibited by the authors within their own chosen perspective 
is also reflected in much of their critique. 


conspiracy trial, Jerry Rubin’s behaviour before the Un-American Activities 
Committee and the behaviour of the defendants 


product of the contradictions arising within 
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Marxist perspective to imagine that they will be is simply naive. Tho authors 
do not in fact appear to understand the concept of ideology in Marx. Their 
position does not appear to be Marxist at all, but rather sub-Marcuseian 
Anarchist (the terminological confusion in this labelling is quite deliberate). 

The authors’ central thesis is that the law embodies a reified view of the 
world. Certainly many popular images of the law such as the “ law is the law,” 
involve a reified view. Images of the law are not the law however. Failure 
to perceive this is a reflection of the unsoundness of the authors’ epistemo- 
logical position, and leads them to adopt a methodology which is unsound 
within their claimed perspective. Their methodology is in fact un-Marxist. 
For example, a truly Marxist analysis might begin by identifying the 
separate elements of law (ie. its actual normative content), legal methodology 
and legal institutions (the courts, professions, etc.), and go on from there 
to the construction of a theory of their inter-relationship and place in a 
capitalist society. This would also involve an analysis of the nature of 
the state (not autonomous) and the law. Such a task would be immense, 
but its accomplishment could provide invaluable insights for Marxists and 
non-Marxists, Because of their apparent confusion about the nature of 
ideology, the authors do not even begin the task, and indeed this confusion 
leads them to operate with reified views of “ power,” “ state ” and “ society ” 
which are also un-Marxist. 

We have chosen to criticise this book on its own terms and judged on 
its own terms it is weak. It can be criticised on other grounds however: the 
overall structure is poor—a result one suspects of both hurried production 
and jomt authorship. The impression the book leaves is of some not 
uninteresting empirical research (Chap. 3) strung out into a volume of 
muddled theorising. Moreover, the style is often loose and imprecise, and 
silly errors are occasionally left uncorrected, e.g. “ Thus the jury, by refusing 
to convict, drastically reduced the amount of crimes that were punishable 
by death penalty in the late nineteenth century.” 

Having said so much we feel we must say something in the book’s favour. 
On the merit side it does touch on matters which should be of the greatest 
possible concern to all of us: lawyers and non-lawyers, Marxist or non- 
Marxist. The benefits of extending legal services to the poor (whatever we 
mean by “ the poor ”) are not to be taken as self-evident—see Morris, White & 
Lewis, Social Needs and Legal Action (1973). To take but one illustration: 
one of the so-called “ current needs ” of the poor is adequate representation 
before the tribunals which figure so largely in their Hves. If we simply 
extend legal aid to tribunals without further thought we rum the danger of 
attempting to solve the problems created by one organ of the Welfare State 
by setting up another organ of the Welfare State. We should first perhaps 
consider whether or not those problems are inevitable. We do not need 
to share ‘the authors’ dewy eyed romanticism—‘ the lawyer takes away the 
poor old man’s last property, his problem,” to realise that the use of the 
lawyer’s particular skills and ways of solving problems is not necessarily 
always going to be in the best interests of the poor either individually or 
as a group: sometimes they may be, sometimes not. The fact that a lawyer 
can deal with a problem does not necessarily mean that he should for there 
may be better ways of dealing with it, and indeed other ways than his of 
defining the problem. Unfortunately, the authors’ particular approach does 
not give us any very valuable insights into these matters. 


J. N. ADAMS. 
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Tse Law or Torts. Fifth edition. By Jonn G. FLEMING. [Sydney.. 
The Law Book Co. Ltd. 1977. 705 pp. Price not stated.] 


CONTINUED residence in the United States does not prevent the author from 
bringing up to date this deservedly well-established work in this fifth edition. 
All the familiar virtues are present: coverage of cases throughout the common 
law world; tho ability to discern the general principles underlying countless 
decisions in the various jurisdictions; and the critical forward look. The main 
innovation is a new chapter under the title of “ Private and Social Insurance,” 
which deals with (inter alia) the recent New Zeeland legislation. 

The attempt to write a text valid for so many different legal systems inevitably 
results in the making of general statements which are incorrect in respect . 
of some countries: e.g. the statement in the new chapter (p. 385) that “ private 
insurers must be licensed and premium rates are set by government.” Similarly, 
his laudable desire to promote broad general principles leads him to over- 
optimistic statements. Ho states that Wagon Mound has authoritatively settled 
that liability for nervous shock is now predicated on whether the defendant 
created a foreseeable risk of nervous shock to the plaintiff (p. 154). When the 
court approved the dictum of Lord Denning that the test of lability for shock 
is foresecability of injury by shock, it was not subscribing to the Fleming 
Proposition; it was stating that even though a duty to the plaintiff had been 
established he also had to prove foresesability of the shock suffered. The view 
that fair comment rarely protects newspaper headlines (p. 575) seems 
irreconcilable with cases like Kemsley v. Foot. 

For the reader who seeks an account of the law of torts throughout the 
Commonwealth Fleming is still the unchallenged best buy. 


Harry STREET. 


THE Law OF DEFAMATION IN CANADA. By Jeremy S. WILLIAMS. 
[Canadian Legal Text Series: Toronto: Butterworths. 1976. 
x and 176 pp. £12-64 in UK_] 


Tas fairly brief exposition of the Canadian law of defamation is intended for 
both legal practitioners and students. It has 10 chapters, going through the 
content of the defamatory statement; distinction between Hbel and slander; 
publication, and defences. These four chapters constitute the main body of 
the book: later chapters dealing with limitation of actions, damages, infunctions 
and appeals are rather short, and Chapter 6 on credit reporting only runs to 
half a page. ° 

It is possibly most likely to be successful in its first aim, as it does set out 
tho law clearly and it is easy to find a particular topic, although surprisingly 
a table of statutes is not inchided. However, there is really too Little discussion 
of the law to make it valuable as a textbook for students, and cases tend to be 
confined to footnotes with no indication of what they are about. For the 
United Kingdom reader there is no great comparative Interest, since the law is 
pretty much the same as in this country. Exceptions Itke the virtual abolition 
of the distinction between libel and slander, and the single publication rule 
have been recommended here. 

The book includes an account of torts related to defamation: injurious 
falsehood, passing off etc., and perhaps of most interest is the discussion of 
North American developments of the tort of invasion of privacy. Apart from 
that, the book is unlikely to prove much more useful as an introduction to 
the topic than the chapters in the standard textbooks on tort. 


G. J. Prrr. 
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PRINCIPLES OF LaBouR Law. Second edition. By Roger W. RIDEOUT 
[London: Sweet & Maxwell, 1976. 457 pp. £7°50 net.] 


Tums have changed. We now have (in, of course, no particular order of 
precedence), a labour law knight, a labour law judge, a labour law peer and 
_ a Profesor of Labour Law deemed to be respectable enough to be Dean of 
the Faculty of Laws of University College, London. It is even possible to be 
a labour lawyer without a near-irrebuttable presumption that one is a Labour 
lawyor. Middle-class morality has claimed another victinr. It is not so very 
long since my co-author and myself wero geotly savaged (in the review of 
another book if you please!) by one of the heavier Sunday papers for a 
joint suggestion that labour law might be treated as law rather than as a 
Fabian tract. Yet that paper would, today, not turn a hair at Professor 
Rideout’s book. Neither will Mr. Levin thunder nor the T.U.C. pass resolu- 
tions. As for the C.B.L, it has probably advised its members that they buy lots 
of copies and distribute them, ad Hbitum, to their personnel staff. 

I must confess to some nostalgia for the old frontier days. Thea, the 
serious academic industrial (so much nicer an epithet) lawyers could be 


better elsewhere of course with a Bureau International du Travail and an 


But my greatest nostalgia is for the days when academic labour law was fun. 
When it could seriously be argued that “there is no such thing as English 
labour law ”; when wo were all trying to squeeze employment concepts into 
impossible parcels; when the judges were making such a beautiful mess of it. 
Of course the Jaw was outrageous, the English common law of employment 
was amongst the worst in the world and its statutory adjustment decades 
behind other developed countries. So, on one level, it had to be fought, but, 
on another, it could be enjoyed. Since 1971, however, we have been inflicted 
with the most convoluted, ill-thought and badly drafted legislation outside 
property or taxation law. And, whilst it was fascinating during the brief rule 
of the Industrial Relations Act to see the classic problem of the “unjust” 
law acted out before our oyes, a major issue now in teaching labour law 
(and, I suspect, equally for the practitioner) is that it is so damned dull. 
Middle-class morality strikes again, I suppose. . 

Parts of Professor Rideout’s book aro dull too. It is not his fault. It 
was said, I think, of George Robey that he could reduce an audience to 
helpless laughter by reading the London telephone directory aloud. Beach- 
comber did much the same in print with his extracts from the Year Book 
of Huntingdonshire Cabmen. But I doubt if even those two giants working 
in concert could have raised more than a whimper with the Employment 
Protection Act or the Redundancy Payments Act. 


is so often the case, a slightly crabwise approach is best. What ts this book nor? 
So: first, as implied above, this is not a sock-economically “ committed ” 
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book, It is almost exclusively concerned with the statement and, to a leaser 
extent, the analysis of the substantive law on its subject with no more political 
or socially motivated criticism than might be expected in any serious 
examination of any branch of the law. $ 

Secondly, this is not a particularly “learned ” book. (Though I am well 
aware that Professor Rideout is, himself, very learned indeed.) It is not 
intended as criticism to say that he advances no new ideas or concepts—such 
was not his intention. I cannot imagine that the teacher of labour law will 
learn much from it except, perhaps, in the ordering of 

he does, he should not be teaching labour vo under 
Thirdly, the vast majority of the practitioners in labour law (who are, of 
course, non-lawyers) will find parts o impli 
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it will 
Like all of us, Professor Rideout has been caught 
first 
edition and this version might well have been half a century. In that first 


Maybe: but I suspect that the time is very near when no-one will be able 
to write a single-volume elementary students’ book and call it “ Labour Law,” 
“The Principles of Labour Law” or even “ An introduction to Labour Law 


instance, Fleming’s Indicrously titled Introduction to the Law of Torts. Was 
it not Sydney Smith who apologised to his beloved niece for writing such a 
long letter because he had not the time to waite a short one? I suspect Mary 
found the long one easier to read and digest. 
As in the first edition, Professor Rideout seems to be happiest (and, there- 
fore, at his best) when dealing with the common law as little tainted by 
The Formation of the Contract of Employ- 
k. Perhaps the analysis of thé common 
law implication of terms lacks the wild surmise of Chapter 4 of the first 
edition when, for the first time, the author realised that some degree of 
t of chaos; but it is still compulsive and compulsory 
reading for any student. I must confess that I do not like the tables of pp. 74 
and 75 but, no doubt that is mere traditionalism, Nor am I sure that the 
author is fair to Lord Denning M.R.’s judgment in Secretary of State for 
Employment v. Associated Society of Locomotive Engineers and Firemen 
(No. 2).1 As Professor Rideout says of the long quotation he cites (pp. 76-77), 
“A great deal of fault can be found with this passage.” Also a great deal 
can be found to say for it as a typically brave attempt to rationalise an 
irrational situation. To describe it as a “ ploy” C“ escapade; a trick ’—Shorter 
OED) is, perhaps, doing less than fustice. 
The rest of the book on individual employment law is, at its chosen level, 
just as good but not so stimulating. Professor Rideout soldiers on, however, 


1 [1972] 2 Q.B. 455. 
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and his exposition is clear, simple and accurate. He even makes a monumental 
effort to bring sanity to the law on unfair dismissal. Of course it cannot be 
done in 40 pages but this is the best condensed effort yet. The author says, 
somewhat wryly (p. 116 n. 3b): 


“Readers .. . should take note that relatively large numbers of 
industrial tribunal decisions are reported and that in 1974 and 1975 
relatively few cases went on appeal. It should be remembered that 
tribunal decisions do not become authority simply because they are fully 
reported. Many of them provide excellent guidance but some contain 
surprising propositions.” 


Agreed; but it remains a fact that the local tribunal is the body with which 
employers and employees alike have to live. And appeals are expensive 
Whether one likes it or not the short range effect of reported tribunal 
decisions is enormous. As I said above: the majority of practitioners of 
labour law are not lawyers. 

One grumble: the fons et origo of all modern employment legislation in 
the under-developed countries of the non-communist/fascist blocs Gnto which 
category the United Kingdom, of course, falls in thig area of tho law), 
is LL.O. Recommendation 119: Termination of Employment at the Initiative 
of the Employer. The sole reference to this is footnote 2 on page 211 where, 
elas!, it masquerades as “the IL.O. Convention on the Termination of 
Employment.” The grumble is not so much about the slip of the pen as 
failure to give due credit to a document that can, for once, truly be described 
as seminal. 

Despite the unkind remarks above about Chapters 2 and 10 in the context 
of the shop steward, Part II, “ Trade Unions,” is an exercise in compression 
and clarity. It is only 75 pages long but Professor Rideout has managed to 
include at least the minimum of historical background necessary for the 
student to understand what the problems were and still are about. The 
labyrinth of the Trade Union and Labour Relations Act 1974 is successfully 
negotiated. The short section on picketing (pp. 328-334) is particularly apt 
and the comments on the meaning of “ peaceful” clearly sound. The new 
provisions for administrative machinery—A.C.A.S, and the like—are analysed 
in Part I (‘The Contract of Employment’) on the perfectly valid grounds 
(with which I disagree but no matter—it is the quality of the ment that 
counts not the carving) that they are collective sources of the terms of the 
individual contract of employment. Writing as at February 1, 1976, Professor 
Rideout explains them beautifully but is spared the embarrassment of having 
to explain why they do not work. Unlike many of us in the trade, however, 
he appears not to have underestimated the potential of Schedule 11 of the 
Employment Protection Act in association with Mr. Clive Jenkins. I would 
have relegated it to a footnote. He explains in full. 

Just as the so-called “economic torts” are considered unsuitable for somo 
tort courses (though they persist in the textbooks), perhaps the timo has 
now come to consider dropping most, or even all, aspects of Employer’ 
Liability or, as Professor Rideout calls it in his Part I, “ Industrial Injury ” 
in texts and courses dealing with Labour Law. After all, what is the poor 
author to do? In this book, Part II consists of six main topic headings and 
26 sub-headings (plus an appendix) crammed into 103 peges. Skilfully as the 
author carpenters it it is to no real avail. To get this quart into such a small 
whisky measure would need the Beethoven of the grosse fuge. And students 
of the ability to absorb such concentration. It can’t be done and I think that 
Professor Rideout knows it. So, after a short but careful and lucid exposition 
of the somewhat dubious background and the main provisions of the Health 
and Safety at Work etc. Act 1974, almost in despair he rehearses, “to provide 
some indication to the student of the type of exercise which must be under- 
taken,” old faithful: an examination of the judicial interpretation of the 
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machinery provisions of the Factories Acts. Not only does any consideration 
of the remaining 30 “relevant statutory provisions ” have to go by the board 
but the analysis is, perhaps, not worth the effort or the loss of space. On 
the credit side, Professor Rideout makes it clear that safety legislation is not 
mere lawyers’ law but is primarily an administrative framework for enforce- 
ment, A fact too often forgotten in textbooks. 

Rather more serious criticisms can be made of scant treatment of important 
judicial developments in other aspects of employers’ liability. Contributory 
negligence is allowed just over one page (and the 1945 Act does not even get 
a mention in the Table of Statutes) though there are aspects of it treated briefly 
and rather confusingly under the heading “‘ Causation.” There is no indication 
that the true importance of Westwood v. The Post Office? may lie in a shift- 
ing of the plaintiff's “ share of the responsibility ” from culpa (as in the classic 
80/20 cases such as Uddin v. Associated Portland Cement Manufacturers 
Ltd.) to causal considerations, With enormous practical and academic effects. 
Furthermore, res ipsa loquitur and its development so far as the burden of 
proof in employers’ Liability cases is concerned is disposed of by rather 
cursory references to Mason v. Williams and Williams Ltd.,4 Lloyde v. West 
Midlands Gas Board,* and a quotation from a somewhat obscure textbook. 
Foulder v. Canadian Pacific Steamships Ltd.,* Garner v. John Thompson 
(Wolverhampton) Ltd." (perhaps the most overt decision of al) and Pearce 
v. Round Oak Steel Works Ltd.* are all ignored. Bennett v. Chemical 


to one day. I feel rather as though I have been invited to dinner by a rich 
widow, a cordon-bleu cook with a wide knowledge of fine wines and have been 
offered delicious hot canapés (to whet the appetite) followed by sustaining 
cold sausages, pease pudding and an undistinguished unidentifiable red wine. 
And been sent home at 10 p.m. What I really want, dropping the metaphor 
with some relief, ig for University College, London to give Professor Rideout 
an indefinite sabbatical so that he can produce the definitive Victorian three- 
decker that he has in him. Then we can all sigh with relief and start con. 
centrating on the interesting bits. And he will probably do that, too, better 
than anyone else. 
Joan CRONIN. 


THE MACHINERY OF SUCCESSION. By J. GARETH Mutter. [Professional 
Books, 1977. xliv and 342 pp., including tables of cases, statutes 
and index. Price Bound £9-50. Limp £5-50.] 


Garera MoLER’s new book aims at providing the student with a broader 

e of the law of succession than has been available hitherto. Tho 
book is not confined to wills, intestacy and the administration of estates but 
presents these topics within the broader context by which property can be 
transferred by a person to his successors. Thus although wills, intestacy and 
related topics such as contracts to make wills, mutual wills and family provision 
are discussed, the book also includes chapters on inter vivos dispositions, joint 
ownership of property, family arrangements and life assurance. The fiscal 
considerations governing the choice of arrangement are also considered. The 
author feels quite rightly that references to the rules in other legal systems 


2 [1974] A.C, 1. 

2 [1965] 2 Q.B. 582. 

4 [1955] 1 W.L.R. 549. 

s [1971] 1 W.L.R. 749. 

* [1969] 1 All ER 283. T (1968) 110 S.J. 569. 
s [1969] 3 All E.R. 680 (C.A). 9 [1971] 3 AN E.R. 822 (C.A). 
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can often help to highlight somo of the essential features of the English system 
and comparative points are incinded. The author has thus attempted an 
ambitious project and, within the limitation of space succeeds admirably. The 
book can be recommended with confidence to students and will no doubt 
prove inftuentiel in encouraging a broader view of tho subject of succession. 

I would suggest, however, that students would find the text more valuable 
if the topics had been discussed in a more rational order, since the chapters 
are presented in a somewhat arbitrary manner. Thus surely inter vipos gifts 
(Chaps. 12 and 13), joint holding’ of property (Chap. 15) and donatio mortis 
causa (Chap. 14) should be discussed before wills (Chaps. 6, 7, 8, 9 and 11) 
and intestacy (Chap. 5). Family provision (Chap. 2) and fiscal considerations 
(Chaps. 3 and 10) could then be considered with reference to the previous 
discussion. Specifically the student would then more readily understand inter 
vivos dispositions and contracts, made with intent to defeat a claim for family 
provision; the adequacy or otherwise of intestate entitlement; and the inclusion 
of donatio mortis causa, joint property, property subject to a general power of 
appointment and nominated funds, as part of the “ net estate ” for the purposes 
of family provision. Likewise when tax considerations are discussed, the different 
forms of dispositions, particularly the distinction between “ fixed ” and dis- 
cretionary trusts (the latter is not adequately discumed anywhere) would be 
familier to the student. Such an order would also avoid the mules relating to 
“hotchpot ” in cases of intestacy being discussed (Chap. 5) before the fuller 
discussion of the meaning of advancement, ademption and satisfaction in 
Chapter 13. 

The treatment of relevant topics is sometimes disproportionate; thus I would 
have preferred less on soldiers’ wills (pp. 157-163) and on donatio mortis causa 
(pp. 272-277) and more on e.g. discretionary trusts; republication and revival; 
lapse (which is hardly discussed at all, and not mentioned in the index); 
“personal chattels” (where at least a reference to the recent cases would 
be appropriate); and the Wills Act 1963. There are one or two surprising 
omissions: thus variation of trusts is not mentioned at all, and protective trusts 
only briefly with reference to capital transfer tax points, and there are some 
questionable inclusions e.g. estate duty (pp. 44-47) and wealth tax (pp. 59-60). 
The author has a good readable style and the text is usually commendably 
clear but not in the discussion of “ facts of independent legal significance ” (pp. 
217-219) and the example from Re Vaux on hotchpot (p. 266) is difficult to 
follow. The figures in Table 4 on p. 90 are misleading in so far as they suggest 
that 64 per cent. of deceased persons make a will. The true percentage is 
approximately 33 per cent. (Le. 178,259 out of 584,531 deaths in 1974, see Table 
3, p. 79). 

All books which discuss tax points tend to be out of date almost before they 
are published and this one is no exception; only the briefest mention, at proof 
stage, has been made of tho provisions of the 1976 Finance Act and this 
omission is most noticeable with reference to the capital transfer tax dis- 
cussion of accumulation and maintenance settlements (p. 192), commorientes 
(pp. 193-194) and deeds of family arrangement (p. 328). 

There are some errors which should have been corrected at proof reading, 
thus a word has been omitted in the second sentence of the opening paragraph of 
Chapter 5, Re Eichholz is incorrectly spelt on page 251, footnote 53, and so is 
“ ” on page 266, and corrections are needed to footnotes 43 and 45 
on page 298, and to footnote 19 on page 310. The reference on page 250 to 
Lloyds Bank Ltd. v. Marcan as “The latest reported decision on s. 172” 
is unfortunate in view of Cadogan v. Cadogan (1977). The book is well bound 
and presented although the print is small and the alignment sometimes goes 
awry. 

The index is adequate but contains some surprising omissions, e.g. “ Trust,” 
ior ” The book hes the usual tables of cases, statutes and a full and useful 

of contents. 
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However, these critical points aside, there is much to commend. In the first 
chapter there is an interesting statement of the functions of formalities of 
transfer. The chapter on the new Inheritance (Family Provision) Act 1975 
is excellent and the first full discussion to appear in print. Students are 
throughout encouraged to think critically and comparatively, thus proposals 
for reforming the requirement for executing a will are discussed in Chapter 8 
with references to the solution adopted in other jurisdictions, and to the form 
of an international will. It is surely time that consideration be given to the 
amendment of section 9 of the Wills Act 1937, at least to the extent of intro- 
ducing a principle of substantial compliance where some minor formality has 
been omitted or defectively performed so as to avoid the absurd necessity of 
invalidating wills such as Collings (1972), Davies (1951) and Groffman (1969), 
The author’s aim of providing a broader view of succession is implemented in 
three chapters on “ Life Assurance,” “ Contractual, Business and Employment 
Interests ” and “‘ Post Mortem Succession Arrangements.” 

The critical comparative approach is encouraged throughout the book with 
frequent reference to American, Canadian, Commonwealth, and Continental 
cases and articles. Sometimes perhaps this is overdone, e.g. rather too much 
space devoted to the testamentary promises jurisdiction in New Zealand, pages 
199-201, and also to tho two Canadian cases on pages 309-311, but the 
approach is commendable, drawing attention to e.g. inheritance agreements in 
civil law, page 198, and to the widely used German form of “common will,” 
page 209. 

All in all an excellent addition to the choice of books available to students 
of Succession. 


C. H. SHERRIN. 


SMALL Businesses. By MICHAEL CHESTERMAN. [Modern Legal 
Studies: Sweet & Maxwell. 1977. xvii and 267 pp. Hardback: 
£4:75. Paperback: £2-75.] 


Small Businesses is the latest title in the Modern Legal Studies series. It marks 


its title and subject matter can only be defined in nomlegal terms, and it 
seoks to discuss the social and economic aspects of the subject as well as the 
legal aspects. Consequently the work is presented as a discursive review of 
the law relating to a topic which can only be defined in social and economic 


Much of the early part of the work is devoted to discussing the definition 
of a small business. The result, from a lawyer’s point of view, is far from 
satisfactory. What emerges is that there is no finite way of defining a small 
business but that factors such as capital, turnover and personnel combine in 
a variety of ways to produce concepts of “‘ amallness.’’ One feels at the end that 
a small business is somewhat akin to an elephant in that although you find it 
difficult to define you would probably recognise one if you saw one! 

Much of the remainder of the text discusses the application of a wide range 
of legal rules to small businesses. Naturally most of the rules discussed apply 


small firms, and in particular the use by small firms of a corporate structure. 
Clearly this leaves relatively little room for a detailed discussion of the law 
and the text is directed towards examining tho particular principles, especially 
relating to internal management, which are of greatest relevance to a 
firm. Partnerships and limited partnerships are also discussed briefty. 
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Finance is dealt with in the following chapter by moans of a brief survey 
of the particular problems facing small firms in raising finance and obtaining 
credit. This is followed by a discussion on bankruptcy and liquidation and the 
rights of creditors. Sufficient space is devoted to making this a reasonably 
comprehensive discussion of the law. The same can be said of the following 
chapter which deals with employment in which both the common law and 
statutory provisions are examined. 

The emphasis thereafter reverts to the consideration of legal principles in a 
more sociological context in the chapter entitled “Deadlocks and Squeeze- 
Outs.” This rather curious title deals with disputes within a firm in which one 
or more members who usually control a minority of the capital or voting power 
are pressurised by the majority in various ways for the advantage of the 
majority who may wish to acquire total control of the firm. The chapter looks 
at the minority protection provisions of both partnership and company law, 
points out certain weaknesses in the latter, and suggests possible reforms. 

The final substantive chapter deals with the problems of the transfer of 
control of small firms. Again this covers a wide range of legal topics, none of 
which are discussed in great detail. The reasons for transfer are considered, in 
particular those of the old age or death of tho founder or principal shareholder 
and the effect of rules relating to share transfers, minority protection and 
taxation on this situation are considered. The work finishes with a survey of 
possible reforms in the lew relating to small businesses. 

The text is imaginatively compiled and presented and reflects a very wide and 
competent grasp of all the problems involved. As in the other works in this 
series the case references are included in the text and the footnotes are com- 
piled at the end of each chapter rather than at the foot of each page. The index 
ig rather sparse. It is a book which makes interesting reading and highlights 
the awareness of the practical problems facing small businesses and some of the 
shortcomings of the law applicable. This in turn highlights the inaptness of the 
global application of most of English company law to all companies regardless 
of their size or economic position. 

Whilst this work, unlike others in the Modern Legal Studies series, will not 
greatly deepen the reader’s legal knowledge, it must be remembered that Mr. 
Chesterman’s intention in writing was to produce a work with a certain 
amount of nolegal material in it which would serve as a “ gloss ” on current 
textbooks. This he has achieved very successfully. 


D. G. PowLes. 


THE Law OF BANKERS’ COMMERCIAL CREDITS. Fifth edition. By H. C. 
GUTTERIDGE and Maurice Mecrad [London: Europa Pub- 
lications Ltd. 1976. xxx and 298 pp. inc. index. £6°95.] 


Lire its predecessors, the new (fifth) edition of Gutteridge’s The Law of 
Banker? Commercial Credits is a useful and workmanlike introduction to a 
subject, the difficulty of which is but barely outstripped by its commercial 
importance. Although it is atmed principally at the practising lawyer and the 
banker, because of its comprehensive treatment of the whole range of com- 
mercial credit topics within a reasonably short compass, the book will alo 
have some appeal for the advanced student. This is particularly so in view of 
the introductory nature of the early chapters with their concentration upon 
discussion of basic concepts and the theoretical basis of the law. Nevertheless, 
for the novice, the first three chapters may well be heavy going: although 
insertion of a greater number of examples, and a reorganisation of Chapter 
would avoid any difficulties. $ 
This edition embraces, in the main, two major developments. First, there is 
tho 1974 Revision of the “ Uniform Customs and Practice for Documentary 
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Credits,” which is arguably the cornerstone of the work. Apart from a tendency 
to set out the text of its individual articles without comment, the 1974 
Revision is in general explained well The whole document is set out (both in 
its English and French versions) in the valuable Appendices which, for a 
volumo of this size, are remarkably comprehensive and include (inter alia) 
examples of various types of credit form. Secondly, the dozen or so new 
authorities sincs the last edition have been incorporated, and additionally 
some foreign judgments. Although, as the editor notes, uniform interpretation 
of the law of bankers’ commercial credits in all countries js deatrable, given 
that the book may well come into the hands of those not trained as lawyers, 
is could perhaps be mado clearer in the text that decisions in foreign juri- 
dictions have only persuasive, and not binding, authority in our domestic law. 
But these criticisms do not detract from the editor’s very real achievement in 
his lucid exposition of the law, and helpful guidance in the text as to the 
practice of the banks, which is essential to a proper comprehension of this 
subject. 
VICTOR JOFFE. 


BANKING LAW AND PRACTICE IN AUSTRALIA. By W. S. WEERASOORIA 
and F. W. Coors. [Sydney : Butterworths. 1976. xxx and 443 and 
(index) 13 pp. No price stated.] 


Tus book was written as a banking students’ textbook and carries a statement 
that it has been approved by the Bankers’ Institute of Australasia as suitable 
for those taking thelr examination in “ Banking Practice.” It is, however, far 
from being an elementary work and covers the general fleld of banking law 
in full and clear detail It can fairly challenges comperlson with the larger 
English textbooks to which it makes frequent and helpful reference. Some 
peculiarities of content and balance, such as a relatively restricted treatment 
of commercis! credits and exchange control and a chapter on management 
techniques are, no doubt, the result of its close association with an examination 
syllabus. 

The book opens with a full account of the Australian banking and monetary 
system. This includes details of the principal individual banks and their 
histories, together with a chapter on financial institutions other than banks. 
The great controversies over bank nationalisation are touched on but not 
explored in depth. Then comes a thorough treatment of negotiable instruments 
followed by a careful examination of the banker-customer relationship. 
This is followed by chapters covering branch banking, staff recruitment and 
management, concluding with an outline of export transactions and exchange 
control 

Much of the law and many of the authorities cited will be familiar to English 
readers, though interesting divergences do occur, not only between English and 
Australian law but also between the laws of the States, and attention is 
drawn to the more outstanding of these points of difference. Thus London 
Joint Stock Bank v. Macmillan [1918] A.C. 777 was not accepted in Australia 
on the duty of a customer to his bank but the lower standard set in the earlier 
Privy Council decision in Colonial Bank of Australia v. Marshall [1906] A.C. 
559 held the field. Law reformers and bankers have naturally favoured the 
introduction of the Macmillan rule, even though the Marshall test did help to 
achieve what seems to have been substantial justice in one receat case involving 
a severely handicapped customer. Again, except in New South Wales, ft is not 
possible to garnish a deposit account and the New South Wales provision for 
this resembles the procedure available in this country. In bankruptcy English 
and Australian law differ substantially in some respects and English authorities 
are not always safe guides. Understandably Mutual Life v. Evatt [1971] A.C. 
793 appears as unquestioned authority. The duty imposed on the banker in 
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Selangor Rubber v. Cradock [1968] 1 W.L.R. 1555 has been approved by 
Australian courts but on the other hand they have rejected the application 
of contributory negligence in Lumsden v. London Trustee Savings Bank [1971] 
1 Lloyd’s Rep. 114 to a claim in conversion. In the same context the dubious 
defence of “ lulling to sleep ” seems to have attracted as little judicial favour 
there as in this country. Some of the Australian cases do, however, involve 


whether there is any duty on a banker to provent bankers draft forms falling 
and i 


A committee under the chairmanship of Manning J. between 1962 and 1964 
reviewed the law relating to negotiable instruments and, though some of its 
recommendations have had to wait long for acceptance, these and evidence 
presented to the committees provide an interesting commentary on the law as it 
stands, which the authors put to good use. Two random illustrations are that 
the committee recommended the reform of the law on cheque crossings, 
including the abolition of the “account payeo” and special crossings but the 

j H and 


Legislation 
on the Cheques Ael hee hraa aae Homi th core ot iseareniee 
which, more fundamentally, recommended the enactment of distinct codes 
for cheques and for other negotiable instrumenta, 
For English readers the book is much to be welcomed as providing a very 
clear and comprehensive account of a system of banking law which is still so 
instructive 


allowed 

of production is good though misprints are fairly frequent. They are rarely 
likely to mislead but ons may perhaps wonder whether “ wool on the sheep's 
bank” at page 362 is a striking tribute to the affluence of the outback or merely 


evidence of woolgathering. 
A. H. Huson. 


HANDBOOK OF THE LAW OF ANTITRUST. By LAWRENCE ANTHONY 
SULLIVAN. [For Dobbs Ferry: Oceana Publications, Inc. 
1977. xxviii and 886 (incl. index). $18.] 


Professor Sullivan’s text book on antitrust should be invaluable to those 
concerned with competition policy in Burope—officdals enforcing 
Tules, as well as to those advising firms. Not only does he describe the rules 
that have been developed in the American courts, particularly the Supreme 
Court, he clearly sets out and analyses the vital policy issues. Often, he doce 
not accept the desirability of decisions reached by the court. In considering 
the concept of dominance, for instance, he doubts whether the existence of 
market power can be determined by looking only to market shares. Quito 
apart from the possibility of a series of substitutes, which makes it arbitrary 
to cut off the market at any one point, even an almost total share of a 
market where there are no substitutes will not give power to reap monopoly 
profits if entry barriers are low. Since structural criteria are not always a 
reliable guide, there is something to be said for looking also to performance, 
Yet he streæes the difficulties of assessing whether a firm is In fact earning 
monopoly profits—an issue with which the American authorities are fortunate 
in pot having to deal. Consequently, American experience is of more limited 
relevance in relation to abuse. 

Another area where Professor Sullivan’s book will be particularly valuable 
in Europe is patent licensing. He does not admit that at all points antitrust 
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enable the holder of an important patent to earn the monopoly profits inherent 
in the patent from those that enable the holder to cartelise a market 


Professor Sullivan analyses so many different issues, in a manner that 
delighted the reviewer, that any criticism of minor detail must seem carping. 
I would, however, have liked to see rather more criticism of the way that 
the American courts so often look to intent as well as to effect when deciding 
whether conduct restricts competition. Intent is irrelevant to economic 
performance, save in so far as it is realised. It is not an adequate substitute 
for a distinction between competition on the merits and other forms of 
exclusionary conduct. One of the basic problems of competition is that unusual 
efficiency and the charging of low prices is a very effective entry barrier. Yet 
such exclusionary conduct should be encouraged, not prohibited. In a section 
dealing with monopolisation, there is an interesting description of the way 
Judge Wyzanski attempted to limit the Alcoa decision that the efficient pre- 
paration of capacity to cope with any expected increase in demand amounted 
to monopolisation, bot in many later parts of the book dealing with agree- 
ments, reference is made to intent, e.g. at p. 464—at p. 553 a more limited 
objection is taken to the purpose-oriented reading of licence-cartel cases, that 
intent is difficult to prove. I should have liked footnotes referring beck to the 
trrelevancy of intent to antitrust policy. 

Fach chapter raises a series of policy issues, and Professor Sullivan’s care- 
ful analysts should be read carefully by all the rapporteurs enforcing the EEC 
competition policy, as well as by those who may have to persuade them that 
their client’s conduct does not infringe the competition rules. He docs not 
merely give his own views, but refers to the major American case books and 
numerous classic articles. For economic commentary, he is inclined to refer 
to Scherer, Industrial Market Structure and Economic Performance, rather 
than to the originator of the ideas. But those concerned to give the originator 
his due, can find further references in Scherer. Not only does he analyse such 
substantive law problems, as the distinction between fixing prices on the one 
hand and regulating them on the other, he also considers how far a full 
economic analysis is worth the cost, and how far courts are capable of con- 
ducting them. 

I intend to keep my copy of Sullivan close to my desk, for ready reference 
whenever a new antitrust problem is raised by a decision of the REC Com- 
mission, the Community Court or Monopolies Commission. I expect it to be 
helpful also when advising clients on matters where there are no existing Euro- 
pean guidelines, I have no doubt that those concerned with United States law 
itself, not merely as a comparative law aid in Europe, will also find it helpful. 
The publishers are to be congratulated in providing such a substantial work, 
in clear print such ag is being decreasingty used in this country, for so modest 
a price. The pages are properly sewn and the book gives every indication of 
standing up to the heavy uss my copy will suffer. This is an outstanding book. 


VALENTINE KORAH 
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ASPECTS OF THE Hague RuLes. By MALCOLM ALISTAIR CLARKE. 
[The Hague: Martinus Nijhoff. 1976. xxx and 254 pp. Guilders 
75.) 


Tue Hague Rules relating to bills of lading for the carriage of goods by sea 
have now been with us for upwards of 50 years. In the course of this period they 
have given rise to a number of problems relating both to their area of applic- 
ability and to their interpretation. In this book which is divided into two parts— 
each one almost an independent monograph in its own right—the author 
deals, first, with the scope of the Brussels Convention of August 25, 1924 
(Part One), and, secondly, with the carrier’s duty to exercise due diligence 
to make the ship seaworthy (Part Two). His approach is comparative, with 
the emphasis on the laws of England and France. 

The complications which give rise to the discussion in the first part of the 
book have their origins in a number of texts. The original Convention purports 
to apply the Rules to all bills of lading issued in any of the contracting States. 
The Carriage of Goods by Sea Act 1924 and other common law inspired 
legislation apply to outward bills of lading only. A small number of countries 
have extended the net of the Rules (or similar legislation) to inward bills as 
well. Some signatories, including France, have two sets of provisions, one 
inspired by the national system, the other embodying the Convention; in such 
a case it is often felt necessary to make a distinction between national and 
international carriage, with the consequent need to define what is international 
for this purpose. Carriage to or from a non-Convention State presents special 
problems. And it is by no means certain that the more recent attempts to correct 
or improve the situation, among others the French Law of 1966, the Brussels 
Conference of 1967-68, and the Carriage of Goods by Sea Act 1971, will 
succeed in establishing a balance of certainty and uniformity. 

In this part of the book the author is guided by his faith in the cause of 
uniform law and regrets the tendency of some national courts to confer 
precedence upon the principles of private international law. He is certainly 
not alone in this but it is fair to say that his sense of commitment is not 
universally shared. 7 

In a certain senso the problems which relate to the scope or area of applic- 
ability of the Hague Rules can be described as manageable: given the will to 
establish uniform texts solutions can be suggested which, if agreed, should put 
an end to the difficulties. In Part Two of the book, however, the picture is 
different: here we can notice the impact of the conceptual inheritance of 
the two systems under examination upon what purport to be uniform laws. 
The obligation (to exercise due diligence) to make the ship seaworthy may be 
but one, albeit a most important, obligation of the sea carrier. It involves, 
however, problems the solutions of which depend on the national judges’ 
ingrained and differing attitudes to topics such as appropriate standards of 
care, causation, causes of exoneration ex lege (e.g. force majeure and latent 
defect), operative negligence and faute, the principles of ovidence and civil 
procedure, the status of exception clauses and the interpretation of contract, and 
the consequences of breach of contractual terms of varying importance, to 
mention but a few. Differences of approach here cannot be set aside at a stroke. 
At the same time they offer ample scope for comparison and theoretical dis- 
cussion, as well as for Htigation, seeing that the financial stakes involved in 
maritime cases are usually high. 

Part Two of the book presupposes in the reader some specialised knowledge 
of the relevant topics. The existing sources and literature on the subject are 
brought together and handled at a high level of academic accuracy. The com- 
parative synthesis is good and, for addicts of comparative maritime private 
law, the result is an excellent if not invariably compelling plece of work. 

It is probably not appropriate to embark here on a detailed discussion of 
narrow technical points. As a matter of general impression I feel that the 
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author does at times tend to show too much concern both for individual 
civilian judicial decisions, especially those of the lower courts, and for somo 
of the less permanent conclusions of the French doctrine. At a lesser level 
I suggest that an appendix, bringing together extracts from some of the relevant 
legislative texts, would heve been useful. These, however, are matters of opinion 
and are not meant to detract from what is, in esence, a very good book. 


ANDREW DEMOPOULOS. 


MAGISTRATES’ Justice. By Pat CarLEN. [Martin Robertson: Law 
in Society. 1976. xii and 134 pp. £4:95.] 


Tas is a study of proceedings in some London magistrates’ courts. It is written 
against a sociologist’s framework which Carlen claims to elucidate in her 
short first part, entitled “ Social Rules and Social Justice.” Not all who read as 
far as the summary of aims which conchides this first part will feel 

with adequate light to cope with the remainder of the book; “the major aim 
of this study is to ironiclse the daily celebration of legal absolutism in the 
magistrates’ courts and to demistify some of the modes of control maintained 
and reproduced through that celebration.” The study contained in the second 
and main part of the book is entitled “‘The Manufacture of Magistrates’ 
Justice.” It is stated to be written for those involved in magistrates’ court 
justice, but is sprinkled with jargon which may incroase the mystery for the 
uninitiated and obscure for them the insights which Carlen certainly has. She is 
a soclologist without any declared legal qualification and appears more of an 
“outsider” to the courts she analyses than do the defendants in those courts. 
The very difficulty which a nonsoclologist may experience with her language 
provides a practical parallel to the difficulties which ahe maintains defendants 
experience in coping with the language of the courts. 

Carlen lays her emphasis “upon the production of justice and not upon 
the reformation of those social relationships whence justice emanates.” The 
absence of any recipe for reform suggests that Carlen regards the activites of 
London magistrates’ courts as beyond redemption since she sees the relation 
ships upon which they depend as features of a “ capitalist society ” which court 
personnel seek to preserve by “mechanisms of repressive social control,” 
treating as “legitimate” only “ those social relationships which emanate from 
and protect the institution of private property, the prevailing modes of capitalist 
production.” Carlen’s analysis is divided into three parts. “The materials of 
control ” are identified as the stage set of a performance in the theatre of the 
absurd in which the arrangement of the props and the timing of events are 
used to the disadvantage of the defendant. “The machinery of control” 
analyses relationships between the court personnel in terms of games theory 
showing how the defendant is like a dummy player in a series of social games, 
where the participants follow various aims which are reconciled with one 
another at the defendants’ expense. In these two chapters Carlen extensively 
quotes court personnel whom she had observed and interviewed over 20 months. 
She represents their words as “ self-justifying rhetoric” making explicit the 
underlying principles which their system is following. In her final chapter 
“modes of control ” she describes techniques used to control defendants who 
conflict with the practice of the courts. Again, Carlen’s own language provides 
a parallel illustrating the limitations of rhetoric where its premises are not 
shared by the audience. Carlen secks to develop Marxist mythology by 
illustrations of magistrates referring to economic factors giving reasons for 
their decisions. Contradictory arguments may be used to ensure that the 
defendant never wins. A ticket inspector pleading guilty to stealing fares waa 
rebuked for claiming that such behaviour was normal. By contrast, a woman 
pleading guilty to brothel keeping was treated sceptically when she offered to 
get a decent job, because of the reality that as a normal person ahe would be 
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under economic pressure to break the law by going back to her familar Hyveli- 
hood. Such illustrations fit Carlen’s argument. For others they may be good 
examples of realism or common sense. Had the rebuked ticket inspector 
promised not to be dishonest again the court would have understandably been 
sceptical in the light of his attempt to accuse everyone else of equal dishonesty 
to his own. 

One who regards a court’s premises or oxistence as unjustified is likely to 
be dissociated from its proceedings, and Carlen’s surrealist observations can be 
entertaining as when she depicts a prison officer in charge in the dock acting as 
“personal choreographer” to a defendant telling him when to stand up and 
when to sit down, frequently in contradiction to the magistrate’s instructions, 
As criminal courts are intended to deal with those who have broken the formal 


actual procedure and application of the law in the courts she studied. However 
she reveals a subjective absurdity from the point of view of those who reject 
the courts, and she reveals a discrepancy in practice between the formal 
roles and their applications. It is this which should give particular concern to 
those who do not reject the system and its underlying principles. 

For the reader of Carlen’s study who belicves that our system of justice is 
trying to implement rules behind which there is a real social consensus, areas 
where there is much room for improvement are highlighted, but often there 


equate this nicences with legal obscurantism. 

Doubtless ideological explanations could be given for delays of patients in 
doctors’ waiting rooms or of students awaiting tutorials with lecturers. How- 
ever, the fact of delay at court as elsewhere is real and impairs the quality 
of justice not fust for defendants but for others who should more certainly be 
expected to recognise the validity of the courts’ functions, witnesses, and 
members of the public, and in the Crown Court, jurors. Carlen identifies pro- 
bation officers and lawyers with the system, but they may have more cause to 
be resentful of deley than many defendants. They have to experience far more 
of it. A system of arranging tists which gives less emphasis to the bureaucratic 
criteria of clearing as many cases in as short a time as pomlble, and less 
attention to the sanctity of the time of magistrates, clerks or judges would appeal 
to the other court personnel, Such improvements, including a better system of 
timing cases may not be beyond the bounds of possible reform. 

Carlen reveals a variety of clashes between behaviour of court personnel 
and the avowed sims of the system, but fails to investigate how such real 
problems could be coped with in any improved system. Is it hypocrisy where 
one magistrate disapproves of another taking lunch with a solicitor who has 
just appeared in front of him if both are likely to meet solicitors on social 
occasions away from the courts? Is it hypocrisy for a probation officer to dis- 
approve Of a colleague discussing a report with a magistrate before a hearing, 
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when he always writes his own reports so that the magistrate can read between 
the Hnes clear hints as to the proposed sentence? Proper professional relations 
are delicate affairs. Obscuring from defendants the fact that court personnel 
do have social and professional contact out of court may avoid paranoia on 
the part of defendants. Total social immunity is hardly realistic even if 
researchers are uneasy without it. However, Carlen does draw attention to the 
case with which magistrates forget that one of their own supposed aims is to 
ensure that justice is seen to be done. 

Individual defendants, however long their records, are infrequent visitors 
to courts, compared with magistrates, probation officers and lawyers. To cope 
with defendants it is well recognised that police and others categorise them in 
stereotypes. To maintain smooth working relations lawyers and probation 
officers may, for example, refuse to attack the police as a cHent may want. 
Like the defendant forced by a magistrate to plead not guilty so that he may 
be acquitted the defendant may resent what he secs as paternalism. In no 
system of control is the individual really going to be on an equal footing 
with the State. Carlen’s book raises the question of whether it is an absurd 
fraud to alm as close as possible to such equality in courts. Perhaps the out- 
standing irony of her analysis is that where a court tries to help a defendant it 
may be most resented, because then it “ explicates ” the fact that he is unequal. 

Although Carlen illustrates well ways in which sectional interests of court 
Personnel conflict with one another and with the avowed aims of the system, 
the underlying dilemma is that the aims are difficult to reconcile. Garfinkel 
and Goffman have revealed ways in which institutions Hke courts are calcu- 
lated to perform degradation ceremonies for the humbling and transformation 
of offenders, and for the edification of the rest of us. An accused in a magis- 
trates’ court inevitably enters this degradation process when he appears in the 
court, if not before. The process may be conditional upon conviction, but it 
is nevertheless real, and the principle that a man is not guilty until he is proven 
guilty is difficult to reconcile with any process intended to try his guilt. 


J.D. C. HARTE. 


PROBATION AND AFTER-CARE: ITs DEVELOPMENT IN ENGLAND AND 
WALES. by Dororay Bocas. [Edinburgh: Scottish Academic 
Press. 1976. viii and 289 pp. (inc. index). £7 *50.] 
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however, concentrates on one aspect of the history of probation, namely the 
organisation of probation officers into a professional service, and does not 
progress far beyond the Criminal Justice Act of 1948. Moreover, Jarvis gives 
no references for the material on which he relied in writing his 

reduces its usefulness as a work of reference. Mrs. Bochel’s book is 


later chapters are far less interesting than its earlier ones. 
events recounted and the material on which sho relies in in 
particular will be familiar to many of her readers. The material, for example, 
is almost entirely parliamentary. In her earlier chapters this type of material 
is balanced with that from departmental files (obviously not yet available for 
later years) and with the other types of material to be expected in a history 
of this sort. 

While, then, this is an invaluable book for which many will be extremely 
thankful, it is alo dull reading. To say so is not so much to criticise Mrs. 
Bochel as the genre of which her book is an example. Indeed I am extremely 
conscious of the fact that I may be engaged in production of just such a dull 
(but, I hope, important) book myself. Mrs. Bochel’s book is mainly an 
administrative history of the “who said and did what, where, when and to 


histories of this sort are boring. 

An indication of how much of a straightforward nuts and bolts type of 
administrative history the book is, is that it contains nothing even like 
Timasheff’s modest classification of types of probation which gave shape to 
his centennial survey of Probation in Contemporary Law even if it hardly 
advanced understanding of the phenomenon of probation. Nor, and this is 
much more important, does it attempt, or even discuss the possibility of 
attempting an analysis of the development of probation of the sort that Platt 
has made of the Juvenile Court Movement. Whether right or wrong in par- 
ticular instances, analyses of this type do try mainly to answer the question 
“why?” rather than “bow?” I am far from convinced that such an analysis 
could satisfactorily be made of probation, though it is no doubt dogma with 
some that it could. Young’s recent attempt to make one in Volume 3 of the 
British Journal of Law and Society does little to dissuade me from scepticism. 
Even if his sketch of the development of charitable relief in the nincteenth 
century is correct in general, it does not follow that it will do for probation 
as well My feeling is that probation work and probation officers were marginal 
elements at most in the machinations of the charitable organisations. However 
that may be, some discussion of the appropriatences of this type of analysis to 
the development of probation would have been welcome and proper. Even a 
final chapter drawing attention to what Mrs Bochel regards as the major 
factors which determined the developments she recounts in her book might 
have made it a little more satisfactory. Though the danger of such an exercise 
is that it tends to suggest, even if unintentionally, the inevitability of such 
developments, it would certainly have given the book a more finished feel. 


x 
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Another aspect of the book which is somewhat disappointing is the omission 
of any attempt to evaluate previous writings on the subject. Three of the 
most important are mentioned in the opening paragraph of this review. In a 
work of this sort a reader can properly expect to find the author’s opinion of 
these, and this is especially so where they are flawed by errors and inaccuracies. 
Timasheff’s writings are the best example of this. Though Mrs. Bochel docs 


typical of the rest of his work. The charitable might say that so ambitious a ' 
work—a workiwide survey of the development of probation over a hundred 
years, attempted at such a time as it was, 1941—could not fail to contain 
some mistakes. 

This, then is an important and valuable book, but it may not be the definitive 
history of probation and after-care Mrs. Bochel would no doubt have hoped to 
have written. If such a history is ever written, its author will be deeply in 
Mrs. Bochel’s debt. 

STEPHEN WHITE. 


SEVEN LECTURES ON Human Ricats. By J. D. VAN DER Vyver. [Juta 
& Co. Ltd., South Africa. 1976. 182 pp. Price R. 14.50.] 


THESE seven lectures were originally delivered by Professor Van der Vyver at 
the University of Cape Town in 1975 and one picks up the book avidly to 
discover what a South African Professor from the University of Potchefstroom 
has to say about human rights. Lectures can rarely do more than operr doors 
to give exciting glimpses of what may lie beyond them and the first lecture, 
provocatively titled the Principle of Justice and Equality, soon gives us a 
tasto of Professor Van der Vyver’s controlled, if not restricted, enthusiasm 
for the subject matter of his lectures. Some of the doors he does not open 
too wide but he seems to admit this. He does criticise South African law, 
particularly when dealing with the rules against arbitrary arrests and detention 
but generally one feels that he would like to say more. 

The lectures were given on seven separate but consecutive occasions and 
perhaps there seems to be a lack of theme throughout the series except the 
general topic of human rights—Justice and Equality is followed by the Legal 
Status of Women and then by Law and Religion. Lectures four and five deal 
respectively with Substantive and Procedural Rights but the wide treatment, 
owing no doubt to the need to cover the subject matter within the time allotted, 
is, necessarily, again too brief for comfort. The penultimate lecture interestingly 
analyses the indeterminate meaning of the term Rule of Law. 

Finally Professor Van der Vyver examines the International Protection of 
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Human Rights and in some 30 pages writes a superb summary of the history 
of international protection from Pre-Second World War to 1975. It is here 
that his conciseness and clearness come to terms with his restraint and the 
fetters of the book’s format. This lecture should be read by any student of 
international law who wishes to find out briefly what has happened in the 
mid-twentieth century to the human rights movement. 


R. BEDDARD, 


CORRESPONDENCE 


Tse EDITOR, 
Tae MopERN Law REVIEW 


23 September 1977 
Dear Sir, ; 


Referring to the exchange of correspondence on the Choice of Law Pro- 
visions in Concessions and Related Contracts (1977) 40 M.L.R. 440, your” 
readers may find it helpful to bear in mind the provisions of Article 42 (1) of 
the World Bank sponsored Convention on the Settlement of Invéstment Dis- 
putes between States and Nationals of Other States (ICSID), which reads as 
follows: : 


“ Tho [Arbitral] Tribunal shall decide a dispute in accordance with mich 
rules of law as may be agreed by the parties. In the absence of such 
| agreement, the Tribunal shall apply the law of the Contracting State 
party to the dispute (including its rules on the conflict of laws) and such 
rules of international law as may be applicable.” Í 


I read this provision as one which would uphold the efficiency of the com- 
tractual limitation on the applicability of the law of Atlantis as agreed to by 
the parties. Therefore, an agreement containing an ICSID jurisdictional clause 
would clearly permit the Tribunal to exclude any invalidating legislation of 
the host country as must have been contemplated by the parties when the 
agreement was negotiated. 

As ig well known, many investment agreements have been concluded, incor- 
porating ICSID jurisdictional clauses since the Convention first entered into 
force on October 14, 1966. 

A more recent development is the increasing number of bilateral treaties 
for the protection and promotion of foreign investments, and also the enact- 
ment of several investment laws of host countries which provide for the 
acceptance of ICSID jurisdiction as a means of settling disputes. 

As of September 1, 1977, 73 States had signed the Convention, and 68 States 
had adopted instruments of ratification. 

Yours truly, 
Davip M. Sassoon 
Procurement Advisor, 
Legal Department, 
The World Bank, 


THE 
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LORD CHORLEY 


Tue death of Lord Chorley marks the end of an epoch in the history 
of the Modern Law Review. He resigned as General Editor in 1971, 
but almost to the end of his life he regularly and conscientiously 
took part in o edit Coe mee ad Oed D ele 
us with his guidance and advice. His intense interest in the Review 
and its welfare never flagged for a moment, not even when a rapidly 
failing eyesight made it almost impossible for him to read its pages. 

In a very real sense Theo Chorley was, during the long years of 


as its “founder ” is really quite unimportant. He was its inspiration 
from the very beginning. It reflected, particularly during the earlier 
years, his ideas, his interests, his insights. He was profoundly inter- 
ested in law reform, especially in the reform of the criminal law, of 
criminal procedure and of prison administration, and he was totally 
committed—there is no other word—to the cause of human rights 
and civil liberties. These were the aspects of our work which were 
closest to his heart, and on which he was eager to write in the Review. 
His work as a scholar and as a teacher centred around commercial 
law, and it was as a leading specialist in maritime law (particularly, 
but by no means only, in marine insurance) and in banking Jaw that 
he made his international reputation. All this was reflected in the 
pages of the Review. So was his determination—and Theo’s deter- 
mination was as strong as were his humanitarian and humanist 
convictions—to open up legal research, scholarship, writing, and 
teaching to subjects of contemporary practical economic and especi- 
ally social interest. He was persuaded that there was a need for 
building a bridge between academic legal pursuits and the day-to-day 
needs of the community, and here the community means the many 
who are poor and not only the few who are rich. He encouraged the 
other editors and the contributors to cultivate subjects like the law 
of housing and town planning, education and health, labour law and 
family Jaw. It does not sound very original or innovative in 1978. 
It was in 1937. 

Under his guidance the Modern Law Review became one of the 
instruments through which the direction of legal Jearning and research, 
121 
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and, eventually, of teaching was changed. As an undergraduate at 
Oxford he had read history, and throughout his life he remained a 
voracious reader of historical works. But he did not have much time 
for an excessive emphasis on legal history in the pages of the Review. 
Our space and time were too precious and scarce for that; there were 
so many urgent things to be done. Nor did he ever show much interest 
in legal argument for its own sake. For him law was too serious a 
human and social concern to be used as an intellectual plaything. 
But the Review had to fulfil its function (and is, we hope, fulfilling 
its function) in helping courts and practitioners in the difficult tasks 
of interpreting statutes and precedents. Theo never tired of remind- 
ing us of our obligation to the practising profession, of the need to 
be an instrument of law in practice. To serve the law that exists was 
always one of his central policies, and he saw to it that it was imple- 
mented, provided we did not forget to obey the call of the law that is 
to come, and the great political, social and human objects the law 
has to serve. 

Theo Chorley belonged to the great radical tradition which he 
shared with certain of his colleagues at the London School of 
Economics, He was committed to civil liberties, and indefatigable in 
exposing and denouncing their violation wherever it occurred. He 
was equally committed to international understanding. These were 
his immediate and very personal concerns, the objects of his loyalty; 
and loyalty to the causes in which he believed was no less a dominant 
characteristic of Theo Chorley than that heartwarming loyalty to his 
friends which never failed them, least of all in the days of their 
adversity. The desire—more than that—the irresistible urge and need 
to promote close connections with other countries and civilisations 
influenced his entire life and work, not least his work for our Review. 
Even when the Cold War was at its worst, he never despaired in his 
attempts to make contacts with scholars and others in Russia and 
other East European countries and in China. We all benefited from 
his policy to try to overcome the insularity of English legal thinking 
an o dnd Soom tn ous Renew: Tor Iorga coate outers ands tor 
contributions on foreign law. 

He was a thoroughly: homane man fal ok conipanion and a ths 
same time a man of the most rigorous moral and also intellectual 
standards. We were fortunate in having a captain whose energy 
matched his insight, who would always keep our ship on an even 
keel and infallibly steer her away from the muddy waters of intel- 
lectual sloppiness. He just would not tolerate it, and this soft-hearted 
man could be adamant. If our Review was able throughout the years 
and through many vicissitudes and tribulations to maintain its high 
standards as well as its open-minded and progressive policy, then 
this was very largely due to the personality of Theo Chorley. He was 
fond of saying that he considered the Modern Law Review as his 
most important achievement. Perhaps it was. What is not open to 
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doubt is the debt of immense and imperishable gratitude which we 
owe him. 

During the War, when things sometimes looked almost desperate, 
financially and otherwise, there were times when, despite his heavy 
commitment as a Deputy Regional Commissioner for Civil Defence 
in North West England, he managed the Review with’ very few 
helpers, In more normal times he always insisted on real teamwork 
and on collective responsibility. He mastered the good administrator’s 
most central skill, the art of delegation, and he was always very 
good at finding young colleagues able and eager to shoulder the 
sometimes arduous burdens of a statute section editor, a case section 
editor, and a review editor. One could not have wished for a better 
chairman of the editorial committee. The agenda was always well 
prepared, and it was surprising how much time he found for this task 
and for reading all the many incoming papers, considering all the 
work he was doing as a teacher at the London School of Economics 
and for the Council of Legal Education, as a Chairman of Quarter 
Sessions in his native Westmorland, for the Association of University 
Teachers, and in later years as a member of the House of Lords 
and at one time of the Government, not to mention his own research 
and writing and his widespread activities in the service of our 
cultural heritage. 

. Somehow the chairman contrived to steer the committee without 
pressures and without anxieties, though certainly also without exces- 
sive indulgence. All this was done quietly and in an atmosphere of 
true friendship which made the meetings a pleasure to all. In retro- 
spect it is really astonishing how, in a quite unreflected and, one 
can be sure, unconscious way, he made one feel the warmth of his 
humanity and at the same time his unremitting insistence on the 
standards and the policies to which we were and remain committed. 

We have lost a mentor, and each of us has lost a friend. When he 
resigned from the General Editorship, the Review tried to express 
its gratitude by instituting the annual Chorley Lecture. This will in 
the eyes of the world commemorate his services. But as a human 
being and as a friend Theo will live in our memories and this 
Review will be his monument as long as it exists. 


STATEMENTS OF PARTIES * 


Wey are statements of parties admissible? This question has not 
been answered adequately by writers on evidence. I want to offer 
a novel answer. I believe my answer has practical consequences for 
criminal cases, and I want to develop an argument about these 
consequences. Here are the claims I shall make: 


A. Admissions are admissible to prove a party’s belief. 

B. Involuntary confessions are inadmissible because they are 
not admissions. 

C. An accused’s admissions should not be admissible. 


I make these claims about the classical law of evidence, 


A 


Let us suppose a railway company is in charge of a gate. Because 
the gate is open, a horse and a train collide. The horse’s owner 
makes an out-of-court statement that his brother opened the gate.? 
In ditigntion between the raitway and the brother, the statement is 
inadmissible to prove the brother opened the gate, even if the owner 
is unavailable. It is hearsay, not subject to a general exception. In 
litigation between the railway and the owner, it is admissible and 
allows the trier of fact to decide the brother opened the gate. It is 
an admission. Any statement is admissible against its maker. It is 
irrelevant that he spoke self-servingly, lacked personal knowledge, 
or uttered an otherwise inadmissible opinion.’ 

Modern writers * treat admissions as a hearsay exception because 
they are out-of-court statements admissible for affirmative use. But 
if admissions are a hearsay exception, they are, as most writers 
grant, anomalous. 

An admission is the statement of a party which his adversary 
wants to introduce in evidence. These facts could, conceivably, 
concern a legal system in either of two ways: as relevant circum- 

“ Professor Toni Pickard, Queen’s University Faculty of Law, made important 

to several of the ideas in this article and helped with the analysis 
throughout. The view of a criminal trial set forth in section C was worked out in 
collaboration with her. 


1 The facts are from Stowe v. Grond Trunk Ry. Se DTR 17 ees 
App-Div.}, where the statement was admissible despite the owner's lack of personal 


knowledge. 
1 There is one qualification: the statement must be capable of supporting an 
inference to belief. See note 14, infra. 
* ‘The one notable exception is probably Thayer. Thayer did cot inchide admissions 
Chaf that 


Pel ney ta bis CLE, he oa ee EA admissions were hearsay. Z. 
Chafee, Jr., “ Review of Wigmore on Evidence” (1924) 37 Harv.L.Rey. 513, note 


. Strahorn, following Wigmore, t admissions ere 
negate tho position taken by a party's pleadings. J. 5 Sa A eaea 
of the Hearsay Rule and Admissions ” (1937) 85 U.Penn.L.Rev. 564, 571-579: 4 
Wigmore on Evidence (3rd ed, 1940), s 1048 (at p. 3). The argument does not 
account for the admissions of a defendant who relies on a burden n of proof. 
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stances affecting the trustworthiness of the statement or as 
procedural considerations having to do with the maker’s status as 
a party. Since an admission which has been admitted into evidence 
is not admissible generally, it seems plain, as most writers believe,‘ 
that our law does not treat these facts as relevant circumstances. 
Accordingly, when an admission is introduced into evidence, it is 
the same as an out-of-court statement about which nothing is 
known. As a statement, it is identical to an ordinary hearsay 
statement and different from all statements admissible under (other) 
hearsay exceptions. Now we usually think that hearsay is inad- 
missible because it is not trustworthy and that hearsay statements 
can be admitted, under the exceptions, because knowledge of the 
circumstances in which they were made makes them trustworthy.‘ 
If we are right, it is clear how admissions are anomalous: they 
cannot be admissible because we know they are trustworthy. 

A hearsay statement becomes an admission when its maker 
becomes a party. Most writers use this fact to account for the 
doctrine and dissolve its anomalies. One argument is that because 
a party is in control of a lawsuit, he can always give testimony 
showing his out-of-court statement is not worthy of belief. Another 
argument is that because a party is responsible for his statements, 
he cannot complain when they are used against him. I want to show 
that both arguments, although appealing, are erroneous. 

The argument that a party can give testimony * brings admissions 
within our general understanding of hearsay. It shows, first of all, 
how the trier of fact will not be misled, and the maker therefore 
not hurt, by untrustworthy statements. In addition, since the failure 
of a party to prove that his statements are not trustworthy can 
give rise to the inference that they are trustworthy, it shows as well 
how admissions, like the rest of admissible hearsay, can provide the 
trier of fact with trustworthy evidence. An admission is not 
admissible because it is known to be trustworthy; it is admissible 
because it is not known to be untrustworthy: thus it has the potential 
to become trustworthy by inference. 

The trouble with this argument is that it ignores facts and 
introduces different anomalies. 

Admissions were admissible before parties were competent wit- 
nesses. An admission is admissible if the maker is not a competent 





Me ee i. Cros; See Cross on Evidence (3rd ed., 1967), at pp. 
3 and 447. 

5 Seo e.g. Cross, note 4, supra, p. 393; E. M. Morgan, “ Hearsay Dangers and the 
Application of the Hearsay Concept” (1948) 62 Harv.L.Rev. 177; 5 Wigmore on 
Evidence (3rd ed., 1940), s. 1362 (at p. 3) and s. 1420 (at p. 202). Of course, hearsay 
is not about trustworthiness alone. Typically, 2 presumptively trustworthy statement 
is inadmissible unless the declarant is unavailable or his testimony would not be 
preferable to his statement. 

* E. M. Morgan, “ Admissions as an Exception to the Hearsay Rule ” (1921) 30 
Yale LJ. 355, 361; 4 Wigmore, note 3, supra, a. 1048 (at pp. 3-4). 
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witness.’ Thus it simply is ‘not true, as the argument we are 
considering requires, that a person can give testimony about his 
out-of-court statements whenever he is a party. Moreover, even if 
it were true that parties could always give testimony, that truth 
would not distinguish, as the argument must, between an admission 
and an out-of-court statement of an ordinary witness. Such a 
statement has never been admissible merely because its maker, being 
a witness, could give testimony about it. The argument we are 
considering, then, does not account for all admissions and does not 
distinguish the admissions it accounts for from statements of 
non-parties. 

Let us suppose, however, that all parties were competent witnesses 
in ways which distinguished them from other competent witnesses: 
a party, we shall say, has tactical advantages when negating his own 
statement which he does not have when he wants to negate the 
statement of another.* The argument we are considering would 
then account for admissions, But the cost would be the introduction 
of different anomalies. 

We ordinarily value a person’s repose and say a defendant, let 
alone an accused, should not be required to take serious action until 
a case is made against him. Yet the argument we are considering 
would justify the admissibility of a defendant’s not trustworthy 
statements by saying he could always take action to protect himself. 
It would require a defendant to act before a case was made against 
him and would count his failure to act as part of the case against 
him. This situation would be peculiar, if not unjust. We are left 
with a doctrine which runs counter to our understanding of how 
procedural burdens are distributed. 

Let us now deal with the other argument: a person cannot 
complain about the admissibility of statements for which he is 
responsible.* This argument abandons any idea having to do with 
trustworthiness and invokes estoppel instead. It accounts for 
admissions and does so in a way which treats our anomalies as 
insignificant. It is an argument, then, which has much to recommend 
it. But it rests on an inappropriate ground of estoppel and either 


T See “ Developments in the Law—Confesslons ” (1966) 79 Harv.L.Rev. 938, 953 
for the historical polnt. Morgan makes the other point in an article in which be 
abandons his carller argument and asserts that admissions have . nothing to do 
with trustworthiness.” E. M. Morgan, “ Admissions” (1937) 12 Wash.L-Rev. 181, 
182 and 187. 

t A party who wants to discredit his own statement doce have certain tactical 
advantages if bo remembers making it. If he does not remember, his tactical position 
ar aaah Os poorer than: the postion: of a-pàrty:who: wante ee ee 











' Se e.r. J. A. Maguire, Evidence, Common Sense and Common Law (1947), at 
p. 143: “ Your own words or other actions have turned out helpful to your 
because you are their author, evidence of them is admissible against you... .” 
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misunderstands the nature of estoppel or assumes a trivial reason 
for using estoppel. 

It appears, although not clearly, that ‘the understanding of writers 
who invoke estoppel is that it is the making of the statement that 
matters, Yet unless a statement is a serious communication, its 
making is not an appropriate ground of estoppel. A person who 
makes a serious communication knows or ought to know that the 
person to whom he is speaking is likely to rely on it. He cannot, 
therefore, complain if the statement is used to damage him, because 
he knew or ought to have known that if it- was false, it would likely 
damage another. An admission, however, is not necessarily a com- 
munication, let alone a serious communication.’* It is difficult to 
see why a person who is overheard saying something to himself 
cannot complain when it is taken to be true. 

Let us assume, however, that a person has no complaint in these 
circumstances. It does not follow that the argument we are con- 
sidering is made out. A person who admits that his statements can 
be used against him can nonetheless say they should not be used 
against him without a reason."? Yet the argument we are considering 
either provides no reason or proceeds on the unstated reason that, 
since our law is concerned only to settle disputes, any evidence is 
better than none. But this reason is trivial. Disputes can be settled 
by burden of proof rules. It is difficult to see why a settlement 
reached on evidence, no matter the quality, would be better than 
a settlement reached by invoking such rules.7? 


I want now to offer an account which provides an affirmative 
reason for estoppel, an appropriate ground of estoppel, and a way 
to dissolve our anomalies. I want to argue that the informing idea 
in the doctrine of admissions is that admissions are admissible to 
prove a party’s belief. They are admissible out of concern for the 
understandable, although not fustifiable, resentment of a party 
who might lose a lawsuit knowing that his adversary believed in the 
existence of facts according to which he, the party, should win.“ 


system. Morgan, ‘“ Admissions,” note 7, upra at p. 182 C. T. McCormick, Hand- 

Ponk of the bop Me cata d (O58 at p30 Since neither writer develops the 

point, it ts difficult to know whether ft is that the adversary system uses estoppel 
provides affirmative 
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Let us suppose what is likely true: the raitway will lose the 
action brought by the horse’s owner if testimonial evidence about 
how the gate came to be open is not found. Let us also suppose that 
the railway, after diligent inquiry, finds the owner’s statement but 
nothing more. Let us finally suppose that, there being no doctrine 
like admissions, the owner can invoke those rules of evidence 
concemed with trustworthiness to keep his statement from the trier 
of fact, and he does so. 

In this situation, the railway is likely, at least in the absence of 
an explanation by the owner, to think the owner believes his brother 
opened the gate. The railway is then likely to view the owner’s 
use of the rules of evidence as an attempt by him to secure a kind 
of windfall—a victory he believes he does not deserve, even if he 
knows he can build it out of the rules of evidence concerned with 
trustworthiness. Finally, the railway is likely to be resentful if the 
owner wins, when by his own lights he deserves to lose. 

Let us now suppose that, there being a doctrine like admissions, 
the railway can put the owner’s statement to the trier of fact, and 
it does so. Let us also suppose the owner believes his brother opened 
the gate. 

In this situation, the owner is less likely to be resentful than the 
railway was in the former situation. He, after all, believes his 
brother opened the gate and has no grounds for thinking the railway 
has an actual belief to the contrary. He might, it is true, see the 
Tailway’s decision to put his statement to the trier of fact as an 
attempt by it to secure a kind of windfall—a victory it does not believe 
it deserves, even if it hopes it can build it out of the rules of 
evidence concerned with a party’s statements. But the doctrine of 
admissions, as we shall see, does not oblige the trier of fact to use 
a party’s statements. Admissibility, unlike inadmissibility, does not 
carry the day. 

Let us now suppose the owner is resentful nonetheless. Still, he is 
estoppable: it is not an injustice for a person to lose a lawsuit when 
he believes in the existence of facts according to which he should 
lose. ° 

Now this analysis of the role of a party’s belief provides the basis 
of an account of admissions only if a person’s statements tend to 
prove his beliefs. We ordinarily take this proposition to be true. 
It is not fatal to it that a person is overheard talking to himself. 
What is more, our law of hearsay takes it to be true, and it is this 
last point which allows us to account for admissions in a way which 
dissolves our anomalies. 

It is commonplace that whether a statement is hearsay depends 
on something other than hearsay law. Just as the law of duress, for 
example, makes the existence of a threat relevant, so, on our 

are simply disregarded. This attitude ts easter to grasp when we remember that a trial 

between 


is not an abstract search for truth, but an attempt to settle a controversy 
two persons without physical conflict.” 
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argument, the law of disputes makes the existence of a party’s 
belief relevant. Once relevant, it is proven in the ordinary way. The 
statement of a party, which we call an admission, is either not 
hearsay at all or is admissible under the recognised exception for 
statements offered to prove a mental state of the maker.™ 

The usefulness of the statement is then for the trier of fact. If 
the trier determines it to be true, it will deal with it like any other 
true statement. If the trier determines the maker believed and/or 
believes it to be true, the trier can decide the issue as if the statement 
were true ** or as if the statement did not exist. We have already 
seen that if the trier takes the first course, the maker cannot 
complain. If the trier takes the second course, his adversary cannot 
complain. It was not out of fairness to him, but out of understanding 
for him, that the statement was admissible in the first place. The 
assertion that I should win because my adversary thinks he should 
lose does not amount to a claim. 


B i 

The accused’s confession made to a person in authority is 
inadmissible unless the prosecution can show, beyond a reasonable 
doubt, that it was not made as a result of threats or promises held 
out by the person in authority.** This common law rule, often called 
the voluntary confession rule, is the subject of a widely accepted 
account, according to which certain confessions are excluded 
because, in rough measure, they are untrustworthy and unfair.” 
My plan is to attack this account. But I want first to examine it. 





15 Greenleaf says an admission ts “ admissible as a substitute for the ordinary and 
legal proof, elther in virtue of the direct consent and waiver of the party, as in the 
case of explicit and solemn admissions; or on grounds of public policy and con- 
venience, acquiescence, or conduct.” S. Greenleaf, A Treatise on the Law of 
Evidence (16th ed., 1899), at p. 291. Seo also 1 Taylor on Eyidence (9th ed., 1897), 
at p. 471. Among modern writers, Gifford takes Greenleaf seriously. He argues that 
an admission 


sobstitutes for proof until the trier of fact it to be false: 
R WV. Gifford, review of Wigmore on Evidence (1924) 24 ColumL.Rev. 440, 
443-444, Both ts of the typical 
obliging the jury to find the truth. That the view that although 


at pp. 447-448; J. M. Maguire, “ ‘ * Confessions ” (1956) 31 

125; C. T “ Some Problems in the Admissibility of Confessions ” (1946) 
24 Texas L.Rerv. 239 Thero is, perhaps, an undercurrent that the second ground has 
to do with the wisdom, and necessarily the fairness, I shall 
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The existence of threats or. promises, or, more simply, inducement, 
provides a reason to fabricate. If all we know about a confession 
is that it was induced, it is rational for us to say it is untrustworthy. 
. But it does not follow, and the accepted account does not claim, 
that induced confessions are the only untrustworthy confessions. 
Yet the confession rule singles them out. If the authorities elicit 
a confession from a person who suffers from an untrustworthy 
condition, let us say insane delusions, the confession is not, for that 
reason, inadmissible.'* The condition is relevant to admissibility only 
if it tends to establish inducement: that the person, because. of his 
condition, perceived a threat or promise in circumstances where an 
ordinary person would not. If inducement is not established, the 
confession is admissible, and the condition goes to weight. It is 
difficult to see why a rule concerned. with excluding untrustworthy 
evidence, should limit untrustworthy circumstances to proof of 
inducement. 

It is probably because of this difficulty that the accepted account 
invokes unfairness. There is a problem, however: the admissibility 
of an untrustworthy confession is itself, arguably, unfair. Since some 
untrustworthy confessions are admissible, the accepted account has 
to say that this unfairness’ is insufficient to tip the balance to 
inadmissibility. The balance has to be tipped by an unfairness which 
is independent of ‘the unfairness which results from the admissibility 
of untrustworthy confessions. 

Although we shall later see that inducement does present an 
independent unfairness of this kind, it is enough for now if we 
assume that it does. There is still a problem. If induced confessions 
are both untrustworthy and unfair, it does not follow, and -the 
accepted account does not necessarily claim, that they are the only 
confessions that are both yntrustworthy and unfair. Yet the con- 
fession rule singles them out. If the authorities elicit a confession 
unfairly, let us'say by deception or invasion of: privacy,” from a 
person who suffers from an untrustworthy condition, the confession 
is not, for those reasons, inadmissible. It is difficult to see why a 
rule concerned with untrustworthiness and unfairness should limit 
‘itself to. cases of inducement. , ` 

» By now it is plain that the confession rule is not about all inat 
HODY statements unfairly obtained. The accepted account does 
not have to claim that it is. To be coherent, however, it has to 


Httle turns on this distinction. See note 21, infra. I shall hump together unfairness 
to the accused as an accused and deterrence. My argument does not require that 
these concerns be kept apart. 

18 See e.g. McKenna v. The Queen [1961] S.C.R. 660 and R. v. Spilsbury (1835) 
7 Car. & P. 187, where the accused wete drunk; Jackson v. The Queen (1962) 36 
AL.JR. 198:(Aust.H.C,), where’ the accused was delusional; but-seo Alberto Ramon 
Tneguila (1975) 60 Cr-AppR. 52 (CA), where thre are contrary dict for mental 
‘defectivences. 


19 See' e.g. R. v. Stewart [1970] 1 All BR. 689 (CA), where there was 
deception; The: King v. White- (1908) 15 CC.C. 30°(Ont.C.A), whero there was 
deception and perhaps breach of privacy, perhaps only overhearing. 
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claim that inducement is in some way special. It:cannot claim that 
inducement is the most common kind of unfairness: that is beside 
the point. It must claim that inducement is the worst kind of. 
unfairness. I want to show that this claim is refined. 

In what way is inducement unfair? To answer this question, we 
have to distinguish between the unfairness of threatening or 
promising and the unfairness of a particular threat or promise. We 
have to draw this distinction because the unfairness of a particular 
threat or promise is incidental to the unfairness of threatening or 
promising, and it is the unfairness of threatening or promising— 
that is, the unfairness of inducement—that the confession rule has 
to be about.*° Thus we shall ignore cases like these: 

(a) The authorities threaten a person with something he is entitled 
to be free of, and he confesses. 

(b) The authorities promise a person something, and he confesses. 
They do not perform the promise. 

(c) The authorities promise a person something he is not entitled 
to. According to the criteria by which it should be distributed, he 
is likely to get it. In ignorance of these criteria, he confesses. 

In each of these cases, there is, arguably, an unfairness which is 
incidental to the unfairness of inducement. We require a case where 
the only unfairness is the unfairness of inducement. Thus we shall 
deal with a case like this: 

(d) The authorities promise a person something he is not entitled 
to. According to the criteria by which it should be distributed, he 
is not likely to get it. He confesses, and the authorities perform the 
promise. For example, the authorities promise to stop investigating 
a person’s affairs. He confesses, and the investigation stops. 

In cases like this, it is difficult to say there is unfairness apart 
from the fact that untrustworthy evidence is produced. Acts of 
inducement, by themselves, have value: they enable a person to 
pursue a benefit he wants. Our hypothetical person might want the 
authorities to tell him if his confession can influence the course of 
the investigation; he would rather have their promise, even if it is 
not binding, than confess in the hope the investigation will stop. 
If evidence were somehow not produced in our case, let us say 
because nature destroyed all records of induced statements and our 
rules of evidence required a writing, there would be nothing unfair 
about inducement. The only problem would be that the authorities, 
involved in another’s difficulty, had elicited information because of 
it. But making use of another’s difficulty is shabby, not unfair. 

We are now in a position to understand the claim the accepted 
account has to make. The special quality of inducement is that it 
causes confessions to be untrustworthy. Unfair procedures—decep- 


20 Seo e.g. Rimmer v. The Queen (1969) 7 C.R.N.S. 361 (B.C.C.A.), where the 
promise was, likely, not unfair; Sperks v. R. [1964] 1 All E.R. 727, 

where the court was concerned with the unfairness of inducement; and the remarks 
of Lord Hailsham at pp. 22-23 of D.P.P. v. Ping Lin (1976) 62 Cr.App.R. 14 (HLL.). 
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tion, breach of privacy, denial of counsel, etc.—cause confessions 
to exist. The accepted account has to claim that it is more unfair 
to use a statement one has (fairly) caused to be untrustworthy than 
to use an (untrustworthy) statement one has unfairly caused to 
exist. This claim is refined.** 

I believe the accepted account is wrong. It singles out the most 
obvious characteristics of inadmissible confessions and treats them 
as the reason for inadmissibility. But it singles out the wrong 
characteristics because it misunderstands the reason for the admissi- 
bility of voluntary confessions. The way to account for the 
confession rule is to recognise that voluntary confessions are 
admissible because they are the accused’s. 

Voluntary confessions are said to be admissible because they are 
trustworthy.™ But a confession offered for affirmative use is inad- 
missible against everyone but its maker, even if he is unavailable.” 
A statement which was admissible because it was trustworthy would 
not produce this result. Therefore, confessions cannot be admissible 
because they are trustworthy. They are admissible because they are 
admissions. 

The idea that confessions are admissions provides a straightforward 
account of the confession rule. It is this: a confession is admissible 
because it is an admission; an admission is admissible because it is 
the meker’s; an induced confession is not the maker’s: there is a 
reason to doubt he believes ‘it; it is hearsay, not subject to an 
exception. 

This account is not troubled by any of our cases. If a person 
suffers from an untrustworthy condition, any statement he makes 
is nonetheless his.2* It is irrelevant that the authorities hear it 
through breach of privacy. If the authorities elicit it by deception, 
its contents are the maker’s, even if, in fairness, it ought not 
to exist.™ 


does not include penal interest. - : 
34 In McKenna, pote 18, supra, at p. 663, the court leaves open the posibility that 
drunkenness might be so extreme that a trial judge could conchide that “.. . words 


25 There is recent authority for the idea that a statement is inadmiesible if It was 
although not induced, by oppression: ie. by conduct which causes a 


` 
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I want now to deal with a possible criticism of my argument. It 
is that anyone can induce a confession, but the confession rule 
applies only to statements made to persons in authority; the account 
I offer does not explain this limitation of the rule. This argument 
might then claim, on behalf of the accepted account, that official 
inducement is the worst kind of inducement and official use of a 
statement officially induced the worst kind of use; it is therefore 
unfairness which explains the limitation of the rule. I think this 
argument ignores the unambitious nature of rules of admissibility. 

When a fact is relevant to the weight and to the admissibility of 
evidence, there is a risk that proof will be offered not once, but 
twice, and to no avail: first to the judge, then to the jury, who may 
decide differently. Because our procedures are concerned with 
efficiency, they do not make all relevant facts conditions of 
admissibility. Their strategy is more modest. First, there are rules 
of global judgment: hearsay, for instance, is not trustworthy. Then, 
there are rules which allow the proponent to rebut that judgment: 
the hearsay exceptions allow him to prove certain trustworthy 
circumstances. Finally, there are rules which restrain the adversary 
from additional proof: the exceptions do not allow him to prove 
‘ untrustworthy circumstances, no matter how decisive they would 
be. The strategy is to ensure that there is sufficient knowledge about 
a piece of evidence so the trier of fact can act on it in ignorance 
of everything else. Greater knowledge is left to weight. 

This strategy explains why the confession rule only applies to 
statements made to persons in authority. Although people sometimes 
want to confess to officials, they do not commonly have this desire; 
although officials forgo inducement, they often induce. There is 
therefore a good chance that statements made to officials are 
induced: they are presumptively not admissions. But people often 
want to talk to those with whom they feel safe. While private 
persons may sometimes have the power to induce, and if they have 
the power, might sometimes have a reason to induce, statements 
made to them are very likely not induced: they are presumptively 
admissions.** 

Thus the confession rule allows the prosecution to rebut a global 
judgment. It is for this reason that the prosecution must establish 
the negative, the absence of inducement. Otherwise, the accused 
would be required to establish inducement. 


C 


A civil case settles a dispute. A criminal case determines a person’s 
connection with a past event. In a civil case, a plaintiff seeks a trial 


if a person whose will has crumbled can say almost anything, the statements he 
makes aro not his 

16 A shnilar argument explains why there is no confession rule in ctyil cases. People 
do want to confess; officials do not always induce, Since the civil burden of proof is 
different, a confession, even to a person in authority, is presumptively an admission. 
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because he wants a remedy. H all he wants is a finding of fact, there 
is no dispute, and, accordingly, there can be no trial But in a 
criminal case, if all the prosecution wants is a verdict, there can be 
a trial. The public declaration of guik is itself meaningful: it does 
not simply pave the way for a sanction. In a civil case, if the parties 
want to settle out of court, they can do so. An out-of-court - 
settlement is as desirable as a judgment. But in a criminal case, if 
the Bee Oe e oa OE ONT ny caiman a aO PEAN LBE 
prosecution is agreeable. 

The special function of a criminal trial gives rise to the thesis that 
admissions should have no part in the conviction of an accused. A 
party’s belief, although relevant to the settlement of a dispute, is 
irrelevant to an inquiry into the past. An accused’s statements 
which are inadmissible generally should be inadmissible against him 
unless a reason for admissibility different from that of admissions 
can be found. 

Tt may be that the accused’s informed willingness, or, more simply, 
agreement, that his statements can be used against him is a reason 
for admissibility.” But I want to offer an argument against this idea. 
The points Y want to make are these: we should require mature 
judgment before we bind an accused to his agreement, and mature 
judgment will ordinarily be lacking for out-of-court statements; 
more importantly, the reasons for admitting them are problematical. 
I shall confine this argument to those statements which are objected 
to at trial 

The propriety of binding a person to his agreement depends in 
part on the quality of the judgment he exercises when he agrees. 
People can agree to things which are near or far in point of time; 
they can agree to events which are Hike or unlike present ones; 
` they can agree deliberately or hastily, in familiar or unfamiliar 
surroundings, and so forth. We think a person appreciates a 
consequence when it is upon him; the more removed it is, the less 
we thimk he appreciates it and the more we think he simply knows 
about it. We think a person is able to exercise good judgment when 
he deliberates in familiar surroundings; when he has to decide hastily 
in unfamiliar surroundings, we wonder. Accordingly, when we come 
to bind a person to his agreement, we think it is better to bind him 
to a close consequence he deliberated about than to a distant 
consequence he hastily chose. 

It is only when speaking to persons in authority that one is at all 
likely to advert to the possibility that his statements will be evidence. 
Thus the only statements which agreement can make admissible 





37 There is an undercurrent, In the confession rule, that voluntariness requires 
agreement. See, e.g. R. v. Washer [1948] O.W.N. 393 (Ont. H.C.). The Idea of 
agreement appears In the Judges’ Rules and in constitutional doctrine in the Untted 
States. These authorities do not meen that agreement is a ground of admissibility. 


Mar. 1978] STATEMENTS. OF PARTIES 135 


are statements made to persons in authority. But if we inquire into 
the circumstances in which such statements are made, we do not 
find circumstances of mature judgment. The police station, in the 
best of-times, is not a place for deliberation. The consequence to 
which a person agrees—the admissibility of his statements at trial— 
is remote. Given the seriousness of a conviction for crime, I think 
agreement cannot support the admissibility of an accused’s 
statements. 

Let us assume, howeyer,. that agreement can, support: the 
admissibility of such statements. It does not follow they should be 
admitted. Agreement, by itself, is a kind of estoppel. Estoppel, we 
have seen,** shows why evidence can be admitted; it does not supply 
a reason to admit it. We have seen that the affirmative reasons 
which can make a defendant’s statements admissible can have 
nothing to do with the ability to assist in trustworthy fact-finding. 
Therefore, before an accused’s statements can be made admissible, 
other reasons for admissibility have to be found, and these, following 
convention, we can divide into two types: those which benefit 
society and those which benefit the accused. 

Let us grant what is undoubtedly true: the admissibility of an 
accused’s statements can produce benefits of both types. Admissi- 
bility, we shall say, diminishes the burden of obtaining convictions. 
The authorities might rationally seek a conviction in order to deter 
an activity, eliminate unrest, etc.™ Admissibility, we shall also say, 
increases the ability of a person to obtain things to which he is not 
entitled. A person who wanted to terminate an official investigation 
into -his affairs, to use our example, might well desire to make a 
statement the admissibility of which he could not control; if he 
could control it, the statement might not influence the course of 
the investigation.?* 

But it is problematical whether benefits like these can ever be a 
reason for making an accused’s statements admissible. Our criminal 
practices punish. It is part of the idea of punishment that those who 
inflict it must themselves believe it deserved; otherwise, they engage 
in hypocrisy and brutality. It is unlikely, then, that when we are 
concerned with the trustworthiness of verdicts, we are primarily 
concerned with those goals of criminal policy—deterrence, elimina- 
tion of unrest, etc.—which, as a general matter, require a regime of 
accurate fact-finding: if we were, benefit to society would, in a 
special case, be a reason for admissibility. Similarly, it is unlikely 





38 Seo pp. 126-127, supra. 

39 It cannot, as perhaps it can in civil cases, be a reason for admissibility that the 
The authorities can be expected not to change their posttion if there are no 
authorities might have changed their position in rellance on the accused’s agreement. 
independent reasons for holding him to his agreement. 

30 I owe this polnt to my colleague, Stanley Sadinsky. 
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that we are primarily concerned with fairness to the accused: if we 
were, benefit to him would be a reason for admissibility. More likely, 
our primary concern is to protect ourselves from hypocrisy and 
brutality. So, the only reason for admissibility is the ability of 
evidence to assist in trustworthy fact-finding. 


MicHaEL PICKARD t 





+ Professor, Faculty of Law, Queen’s University, Kingston, Canada. 


THE EFFECT OF A REPUDIATORY BREACH — 


IN my note, “Repudiatory Breach, Illegality and Contracts of 
Employment,” 7 I put forward the thesis that a repudiatory breach 
operates automatically to bring a contract to an end unless the 
disadvantaged party chooses to waive the breach? and affirm the 
contract. Consequently, there is no need for him to prove that 
he accepted the breach in order to bring the contract to an end. 
While the recent cases directly on the point have been in the field 
of individual employment law," I argued that there was no reason 
why this should not also be true for the general law of contracts. 
Lest it be thought that it is now too late to overturn the conventional 
view that a repudiatory breach must be “accepted” before the 
contract comes to an end, it is the purpose of this paper to demon- 
strate why it is both sound in theory and open on authority so to 
approach the problem. 

A repudiatory breach is simply a breach of contract so serious 
that it entitles the innocent party to treat it as a repudiation of the 
whole contract. This situation will arise after: 

@ A fundamental breach, ie. a breach which has the result of 
depriving the innocent party of the total benefit of the agreed 
consideration; or , 

Gi) A breach of a fundamental term, i.e. a breach which has 


| 
i 
: 
| 


followed in the following cases, e.g. Samways V. Swan Hunter [1975] LRL.R. 190; 
: otors [1975] LR.L.R. 191; McCarthy v. Burroughs 
46 


138 THE MODERN LAW REVIEW [VoL 41 


While there remain important differences between (i) and (ii), 

these are irrelevant to the present discussion: consequently, a 
repudiatory breach covers both a’ fundamental breach and the 
breach of a fundamental term.* 
' What then happens when a repudiatory breach takes place? 
It is submitted that the law is clearly and accurately to be found 
in the leading case of Tate and Lyle Ltd. v. Hain Steamship Co. 
Lid." Lord Atkin explained * the law as follows: 


“|. the breach by deviation does not automatically cancel the 
express contract, otherwise the shipowner by his own wrong 
can gèt rid of his own contract, . . . The event falls within the 
ordinary law of contract. The party who is affected by the 
breach has the right to say, ‘I am not now bound by the contract, 
whether it is expressed in charter party, bill of lading or other- 
wise’... but I am satisfied that once he elects to treat the 
contract as at an end he is'not bound by the promise to pay 
the agreed freight any more than by his other promises. But, on 
the other hand, as he can elect to treat the contract as ended, 
so he can elect to treat the contract as subsisting, and if he does 
this with the knowledge of his rights” he must in accordance 
with the general law of contract be held bound.” 


Lord Wright said,*° . : 
“But however fundamental is the condition, it may still be 
waived by the dods owner. For this purpose the case is like 
any other breach of a fundamental condition which constitutes 
the repudiation of a contract by one party; the other party may 
elect not to treat the repudiation as being final, but to treat the 
contract as subsisting and to that extent may waive the breach, 
any right to damages being reserved. One to a contract 
cannot end it by his wrongful act against the wish of the other 
party.” 

Nowhere in these speeches is there mention of the need for the 
repudiatory breach to be accepted by the innocent party. The con- 
tract prima facie ends at the date of the breach subject to the 
innocent party’s right to waive the breach and affirm the contract. 
But as Lord Atkin warns, “one must be careful to see that the 
acts of the cargo owner are not misinterpreted when he finds that 
his goods have been taken off on a voyage to which he did not 
agree. . . . There must be acts which plainly show that the shipper 
intends to treat the contract as still binding.” 





5 See Lord Wilberforce in Suisse Atlantique [1967] 1 A.C, 361, 431, criticised by 
Coote in “ Discharge for Breech and Exception Clauses since Harbutt’s Plasticine ” 
(1977) 40 M.L.R. 31, 39 et seq. 

¢ Lord Reld’s definition of a fundamental breach would serve aptly as a definition 
of a repudiatory breach as I understand it, ie. “ the well-known type of breach which 
entitles the innocent party to treat ft as repudiatory and to rescind the contract.” 
Seo Suisse Atlantique supra, note 5 at p. 397. í 

T See supra, note 2 i 

8 Ibid. at p. 174. E 9 Itelics added. 

10 Ibid. at p. 178. i 11 Ibid. at m 174. 
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The power of the innocent party to elect to waive the breach and 
so prevent the wrongdoer from benefiting from his own wrong 
accounts for the view that a repudiatory breach must be accepted 
before the contract is discharged. In Tate and Lyle ™ itself we find 
Lord Maugham using such terminology. He asks whether the 
effect of the deviation is the same “as if a fundamental condition 
of the contract had been broken by the shipowner so that the 
charterers become entitled to accept the repudiation and fo treat the 
contract as at an end as from the date of the repudiation.” 14 It is 
clear, however, that Lord Maugham thought that the contract 
terminated on the date of the repudiatory breach, not the date of 
acceptance, and, accordingly, the innocent party's acceptance of the 
breach means simply that he has not elected to waive it. As we shall 
see, in many of the cases where the judges have talked about the 
need for acceptance, ail that is in issue is whether the repudiatory 
breach has, or has not, been waived. 

The approach of the House of Lords in the Tate and Lyle case * 
does not stand alone. Earlier, in Bentsen v. Taylor and Sons, for 
example, the Court of Appeal held that the plaintiffs had broken 
a condition precedent. Bowen L.J. thought ™ that the failure to per- 
form the condition thus relieved the other party of further obliga- 
tions under’ the contract. But he held** that the plaintiff could 
attempt to show that the defendants had excused the performance 
of the condition, and the Court would have 

“to consider whether the plaintiff has sustained that burthen, 
so that no reasonable man could doubt that there has been 
a waiver of the condition or an excuse of its performance. In 
other words, did the defendants by their acts or conduct lead 
the plaintiff reasonably to suppose that they did not intend 
to treat the contract for the future as at an end, on account of 
the failure to perform the condition precedent. ...” 


Lord Esher M.R. took the view? that “ the defendants had then 
[after the breach] a right to treat the contract as at an end, or they 
could, if they chose, treat it as still subsisting. But, if they imtended 
to treat the contract as at an end, it was their duty so to exercise their 
right as not to lead the plaintiff to believe that he was still bound 
by the contract.” There is nothing here about the need to accept 
the repudiation and communicate the acceptance to the wrongdoer: 
on the contrary, prima facie, the breach relieved the innocent party 
of his liability but he could, if he chose, waive the breach. But if his 
conduct would have led the wrongdoer reasonably to suppose that 
the breach had been waived, then he would be estopped from 
denying waiver. 


12 Supra, note 2. 13 Jbid. at p. 182 
14 Jtalics added. 
18 Supra, note 2. 16 [1893] 2 Q.B. 274. 


1T fbed. at p. 281. 
18 Ibid. at pp. 283 et seq. 10 Jhid. at p. 279. 
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It might be argued that these principles are only applicable in 
relation to charterparties. Such a view is unsound. For, as we have 
seen,™ the judges in the Tate and Lyle™ case took great pains 
to point out that the situation there was governed by the ordinary 
law of contracts. Moreover, the views of these learned Lords have 
lately been approved by the House of Lords in the Suisse 
Atlantique ™ case. Accordingly, it is not surprising to find that often 
the issue before a court is whether or not the innocent party has 
waived a repudiatory breach rather than whether or not he has income 
sense “‘ accepted ” it as terminating the contract. For example, in 
Aquis Estates Ltd. v- Minton ™ the Court of Appeal was not con- 
cerned with the question whether or not the plaintiff had 
“ accepted” a breach by the defendant of a condition in their 
contract for the sale of a long lease that the property was free from 
an adverse entry in the local land charges register: instead, the 
issue before the court was simply whether the plaintiff by his 
conduct had waived his right to treat the defendant’s repudiatory 
breach as bringing the contract to an end. As Russell LJ. 
explained *: 

“If the discovery on 28th June by the plaintiff of the fact that 
was listed as an historic building conferred on the 

DIREM a right to repudiate the contract for breach of condition, 

at Dues tien be ideed Wirt Wo atone ef tbe pt 

thereafter constitute an unequivocal election to treat 

tract as still on foot and so to waive the right to repudiate based 

on the breach of the condition.” 


It is therefore crucial to know what conduct will amount to waiver. 
This questions was explored by McNair J. in Tsaktroglou and Co. v. 
Transgrains S.A." In an action by the buyers of groundnuts for non- 
detivery of goods, the sellers maintained that they had a good defence 
in that the buyers had broken a condition of the contract by failing 
to nominate a ship by the date when the performance of the contract 
was due to begir. It was argued that the sellers could not rely on the 
buyers’ breach because there was no evidence that they had “ accepted 
it” arid thereupon treated the contract as at an end. McNair J. held ** 
that the buyers’ breach of a condition precedent was a complete 
answer to the action unless they could allege “either a positive act ` 
of election not to treat the breach as a breach of condition precedent, 
but merely to treat it as a breach of warranty, keeping the contract 
alive; or they might have pleaded waiver. But until one of those two 
things was raised, it would seem to me that the defence would be 
unanswerable.” 


21 Supra, noto 2 at pp. 174 and 178. 

13 Supra, note 5 at pp. 397G and 491B. See also Dawson, “ Fundamental Breach 
of Contract ” (1975) 91 L.Q.R. 380, 386 ef seq. 

2 [1975] Geo 

H Ibid. p. 

e H 11 oa EE 2 Tbid. at p. 573 
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In other words, it was not necessary for the sellers to indicate 
their intention to bring the contract to an end: prima facie the 
contract was brought to an end by the buyers’ repudiatory breach 
subject to the sellers’ power to waive the breach. But proof of waiver 
rested on the buyers and they had not shown that the sellers had 
acted in such a way that a reasonable man in the sellers’ position 
would have thought that the breach had been waived and the contract 
affirmed. 

It therefore follows that if the innocent party does nothing after a 
repudiatory breach, the contract will usually come to an end in spite of 
his silence. This is clear from Tsakiroglou *' in so far as the innocent 
party can rely on the repudiatory breach as a defence in an action 
for non-performance of the contract. But delay in taking the appro- 
priate action may have serious results. In contracts for the sale of 
goods, for example, the disadvantaged buyer must act promptly after 
the seller’s repudiatory breach because he will be deemed to have 
elected to content himself with damages if he accepts the goods.** 

Again, generally, if the innocent party has delayed before seeking 
rescission he may be met by a plea of laches. In the recent case of 
The Laconia,” there was an express provision in a charterparty that 
failure to pay instalments punctually gave the owners the right to 
withdraw the vessel: in other words, the failure to pay on time 
amounted to a repudiatory breach of the contract. The charterers 
failed to pay an instalment which was duc on a Sunday but paid it 
into the owners’ bank on the Monday following at 3 p.m. At 7 p.m. 
that evening, the owners informed the charterers that the vessel was to 
be withdrawn as a result of their breach. The House of Lords held 
that the owners were entitled to withdraw the ship. The effect of the 
charterers’ repudiatory breach was to bring the contract to an end at 
the date of the breach i.e. on the Sunday, unless the owners had, by 
their conduct, led the charterers to believe that they had waived the 
breach and affirmed the contract. Their Lordships were of the opinion 
that neither the fact that the owners’ bank had accepted the late pay- 
ment nor the fact that the owners had delayed for a few hours before 
giving notice of withdrawal, amounted to waiver of the breach. How- 
ever, Lord Wilberforce did stress that notice of withdrawal had to 
be given within a reasonable time: unreasonable delay could result 
in the owners losing their right to treat the contract as at the end. 
Accordingly, while delay in itself will not amount to waiver, an 
innocent party will not be allowed to treat the contract as at an end 
if he has unreasonably delayed in exercising his rights.*° 

Conversely, there may be situations where the nature or extent 
of the breach is such that the innocent party cannot waive the breach 
2T Supra, note 25, 

38 Salo of Goods Act 1893, s. 11 (1) (c). Wallis Son & Wells v. Pratt [1910] 2 K.B. 
1003. Kenyon, Son and Craven v. Baxter Hoare & Co. [1971] 1 W.LR. 519, 531. 
39 [1977] 1 AI ER 545. 


30 Ibid., per Lord Wilberforce at p. 551; Lord Salmon at pp. 555, 556 and 559. 
See alto the Miholios Xilas [1976] 3 All E.R. 865, per Kerr J. at p. 876. 
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even if be desires. Thus, in Harbutt’s Plasticine,’ the extent of the 
damage done by the fire—the destruction of the factory—made it’ 
impossible to perform the contract, ie, install suitable pipes, with the 
result that the innocent party coukd not waive the breach and affirm: 
the contract. In contracts of employment, moreover, it is only in the 
most exceptional circumstances that an employee will be able to waive 
his employer’s repudiatory breach and hold him to the contract against 
his will; this is because it is usually only when mutual confidence 
between employer and employee remains that the employee can get 
a remedy other than damages.*” 

But these are exceptional cases. Normally the courts take the 
view that a man only affirms a contract when he knows™ of the. 
breach and by his conduct elects to go on with the contract despite it 
Authority for this proposition is to be found in the passages cited 
earlier from the Tate and Lyle ** case and more recently in the judg- 
ment of Lord Denning, M.R., in Farnworth Finance Facilities v. 
Attryde.** It follows, therefore, that silence will usually not be evidence 
of waiver. But as waiver is ultimately a question of fact, there may be 
circumstances when the innocent party’s silence, contrary to the 
general rule, will be taken as evidence that the contract is still sub- 
sisting. For example, while in theory a strike will usually amount to a 
repudiatory breach of the striker’s contract of employment,’ in 
practice neither employer nor striker contemplates that the contract 
is terminated as a result of that breach. Accordingly, it is now settled 
that, in the case of a strike, the employer's silence will be treated as 
evidence that he does not wish to treat the contract of employment as 
at an end: if an employer does wish to regard the contract as termi- 
nated by the strike, he must within a reasonable time give the employ- 
ees notice that he regards their repudiatory breach as terminating the 
contract’ An employer’s silence will only be evidence of waiver 
when the repudiatory breach is a strike: in: the case of any other. 
repudiatory breach by an employee, the employer’s silence is not 





31 [1%70] 1 Q.B. 447. 
32 Sanders v. Ernest A. Neale Ltd. mipra, note 3. 
where 


interesting discussion waiver, sce Dugdale and 
Yates, “ Variation, Waiver and Estoppel—_A Re-Appraisal” (1976) 39 M.L.R. 680 
et seq., cep. at p. 687. 

m Supra, note 2, 

85 [1970] 1 W.L.R. 1053. See also Matthews V. Smallwood [1910] 1 Ch. 777. 
Temple S.S. Co. V. Sovfracht (1945) 79 LLL.R. 1, 11. 

36 Seo the recent case of Simmons Y. Hoover [1976] TRT ee WE e 

Lord Al 


the required notice, 

at Gannon v. Firth [1976] LRL.R. 415. For a full discussion of this question, see 
Thomson, “ The Effect of a strike on the Contract of Employment ” [1977] J.R. 
187. 
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evidence of waiver and the contract of employment will cease at the 
date of the breach in accordance with the general rule”! - 

: If the law seems so clear why, it might be asked, has the doctrine of 
the need for acceptance become current? While it is true that most 
textbooks take that line,” there is very little authority to justify the 
approach. Many of the cases commonly cited are not in point because 
they deal with cases of anticipatory breach and not with the analysis 
of the effect of an immediate repudiatory breach. This distinction is 
vital, for, as the Court of Appeal explained in the leading case of 
Johnstone v. Milling, an anticipatory breach is not a breach of 
contract at all until the innocent party agrees to treat it as such. As 
Bowen L.J. said,“ the innocent party must elect to treat the renunci- 
ation as wrongful, so that may constitute an immediate breach of the 
contract. Consequently, the contract comes to an end-when the 
anticipatory breach is accepted as an immediate breach of contract. 
Once again, it is the breach of contract which brings the contract to 
an end but the innocent party’s consent is needed to tum an antici- 
patory breach into an immediate breach in the first place; the 
anticipatory breach is a nullity till accepted as a breach. As Lord 
Wright put it in Heyman v. Darwins Ltd., “It is true that the 
[anticipatory] breach is only complete and enforceable at the moment 
of rescission so that breach and termination of the contract are 
simultaneous.” 

Tf, then, the cases on amticipatory breach are not authority on the 
point, what other cases are usually held to be relevant? Indubitably, 
in many of these the judges talk about acceptance of the breach but 
in none of them does the case turn on the point because there is 
evidence that the innocent party waived the breach. In other words, 
all the cases are consistent with the analysis of the effect of a 

breach given in the Tate and Lyle case, In Heyman v. 
Darwins Ltd.“ Viscount Simon’s analysis—the locus classicus of the 
acceptance approach—is not inconsistent with my views. He says “ 
that after a repudisatory breach the innocent party can elect either 
to insist on holding the co-contractor to the bargain and tender his own 
performance or to “rescind the contract or (as it is sometimes 
expressed) ‘accept the repudiation,’ by so acting as to make plain 
that, in view of the wrongful action of the party who has repudiated, 
he claims to treat the contract as at an end... .” The innocent 
party, he argues, may treat the contract as at an end if he chooses, 


38 Seo Hare v. Adurphy Bros. Supra, note 3. 

39 Seo e.g. Anon, The Law of Contract (Ath od), p. SOS at seq Cheshire 
and Fifoot, The Law of Contract (9th ed.), p. 574. 

40 (1886) 16 Q.B.D. 460. 

41 At p 473. 

43 [1942] A.C. 350, -382, Seo also Tredegar Iron’ and Coal Co. Ltd. v. Hawthorne 
(1909 18 TLR. 716; C.A.; Garnac V. Faure [1966] 1 Q.B. 650, per Diplock LJ. 
at p. 

48 Supra, note 2 | 
4 Supra, note 42, 

“45 Ibid, at pp. 361 et seq. 
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and claim damages for its total breach, but it is a right in his option. 
Viscount Simon is clearly anxious that a wrongdoer should not be 
able to take advantage of his own wrong and, thus, he talks in 
terms of “acceptance” in a similar way to Lord Maugham in Tate 
and Lyle.** But Viscount Simon’s dictum ¢’ that it takes two to end a 
contract—repudiation by one party and acceptance of the repudiation 
by the other—is clearly obiter: moreover, both Lord Wright ¢* and 
Lord Parker *° treat the case as one of the anticipatory breach which, 
as we have seen, is a different matter altogether. 

In Golding v. London and Edinburgh Insurance Co.*° it is not 
clear whether there ever was a breach at all. Assuming that there was, 
however, Greer L.J. held * that “ the matter was put right by what 
happened afterwards, because the plaintiff was content to have the 
policy reinstated,” i.e. he had affirmed the contract after the breach. 
Scrutton LJ’s dictum *? about the need for acceptance is obiter. 
Similarly, in Howard v. Pickford Tool Co. Ltd.” Asquith LJs 
dictum * that an unaccepted repudiation is a thing writ in water and 
of no value to anybody is obiter: the plaintiff there had continued 
to work under the contract for two months after the repudiatory 
breach. Lord Evershed M.R., while admittedly talking in terms of 
acceptance, explains **: “Jf the conduct of one party to a contract 
amounts to a repudiation, and the other does not accept it as such, 
but goes on performing his part of the contract and affirms the con- 
tract, the alleged act of repudiation is wholly nugatory and ineffective 
in law.” * This analysis, however, is using acceptance not in a tech- 
nical sense but simply as a convenient shorthand term for the plaintiffs 
Tight to elect to waive the breach and affirm the contract, if he should 
Please. 

More recently, it has been suggested * that authority for the view 
that a repudiatory breach must be accepted before it can have any 
effect is to be found in Winn L.J’s dissenting judgment in Denmark 
Productions v. Boscobel.** It is true that he did argue** that termi- 
nation of a contract was the converse of its creation and therefore 
acceptance of the repudiation was necessary: moreover, he did take 
the view that silence was evidence that the innocent party did not 

48 Supra, note 2 at p. 182. 

47 Supra, note 42 at pp. 361 et seg. 


48 Ibid. at p. 379. “ I have assumed for[the] purposes of this case what I very much 
doubt, that the allegation in the writ showed a prima facio case of breach 
and rescission.” 


49 Ibid. at p. 397. “ What, then, is the effect of such repudiation ff it be accepted? 
A mich a ease Ge party may sac, on:the cootract forthwith whether the time 





repudiation of one party has unless the other party accepts the repudiation.” 
63 [1951] 1 K.B. 417. 4 Ibid. at p. 421. 
5s Ibid. at p. 421. ss Italics added. 
5° Cheshire and Fifoot, The Law of Contract (9th ed.) at p. 574. 
58 [1969] 1 Q.B. 699. s9 Ibid. at p. 731. 
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accept the breach and, instead, affirmed the contract.*® But it is not 
clear whether Winn L.J. is discussing immediate breaches or antici- 
patory breaches, for he talks simply of the repudiation of executory 
contracts.*? If his remarks are confined to anticipatory breaches, they 
are unobjectionable, but if they do refer to immediate repudiatory 
breaches they are, with the greatest respect, as unsound as he himself 
fears! For he prefaces ** his remarks about the nature of repudiatory 
breaches as follows: “ naturally and respectfully, I recognise that it 
is very probable that my own view as to the effect on contractual 
obligations of a repudiation is wrong.” 

It is submitted that the authorities are such that it still remains 
open to argue that the effect of a repudiatory breach is to operate 
automatically to bring a contract to an end unless the disadvantaged 
party chooses to waive the breach and affirm the contract. If the 
acceptance theory is supported, its adherents will have to argue that 
there is an exception in relation to breaches of contracts of employ- 
ment where repudiatory breaches clearly operate without the need 
for acceptance.“* Moreover, they will have to accept that sometimes 
a repudiatory breach can operate automatically when its results are 
so serious that the disadvantaged party has no choice but to accept. 
Only thus can they explain Harbutt’s Plasticine.** But the question 
still remains at what stage in that case did the contract end: for on 
their view the contract subsists till acceptance of the breach or its 
equivalent has taken place. In the writer’s view, the contract ended 
with the faulty installation of the pipes, i.e. when the innocent party 
received a performance totally different from that for which he 
contracted: the effect of the fire simply rendered it impossible for 
him, had he so desired, to waive the breaches. In this, I respectfully 
follow Sir John Donaldson’s analysis of the case in Kenyon, Son and 
Craven V. Baxter, Hoare & Co.** 

Lord Diplock was well aware of the acute difficulties to which the 
“acceptance ” analysis can give rise when in Moschi v. L.E.P. Air 
Services ** he explained how 


“...it has become usual to speak of the exercise by one party 
to a contract of his right to treat the contract as rescinded in 


60 Ibid. at p. 732, 

61 Ibid. at p. 731. 

62 Ibid. at p. 731. 

63 Seo Hare v. Murphy Bros. Supra, note 3. 

84 Supra, note 31. 

es Supra, note 28 at p. 530 et seg. Now as a result of s. 9 (1) of the Unfair 
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circumstances such as these [i.e. after a repudiatory breach] as 
an ‘ tance’ of the: wrongful repudiation of the contract 
by the other party as a rescission of the contract. But it would 
be quite erroneous to suppose that any fresh agreement between 
the parties or any variation of the terms of the original contract 
is involved when the party who is not in default elects to 
exercise his right to treat the contract as rescinded because of 
a repudiatory breach of the contract by the other party. He is 
exercising a right conferred on him by law of which the sole 
source is the original contract. He is not varying that contract; 
he is enforcing it.” 


In order that, in future, similar problems can be avoided, it is 
suggested that the use of the term, acceptance, as a shorthand method 
of describing the innocent party’s power to waive the breach and 
affirm the contract must not be allowed to obscure the rule that it 
is the breach and not the acceptance which terminates the contract. 
Authority does not substantiate the “ acceptance” analysis but, on 
the contrary, illustrates that adherence to that view results in 
unnecessary complexity. 

J. M. THomson.* 








* ta (Edin.), Lecturer in Laws, Centre of European Law, King’s College, 
University of London. 


MINORITY SHAREHOLDERS AND CORPORATE 
IRREGULARITIES 


A. INTRODUCTION 


Tue ability of an individual shareholder to complain of an irregu- 
larity in the conduct of corporate affairs has long been a source 
of controversy. The reports are replete with examples of successful 
and unsuccessful actions—reconciling them has proved extraordi- 
narily difficult. 

The basic problem is that the area represents a conflict between 
two principles of company law. The first is that the articles of 
association constitute a contract between the shareholders and the 
company, so that failure to observe the articles is, prima facie, 
actionable at the instance of a shareholder: s. 20 (1) of the 
Companies Act 1948. On the other hand, the rule in Foss v. Har- 
bottle + requires that corporate litigation be in the company’s name. 
It is not possible to sidestep Foss v. Harbottle by simply saying that 
the shareholder’s personal right under section 20 (1) takes the case 
outside the concept of corporate litigation: Mozley v. Alston.” This 
may be justified by the modern explanation of Foss v. Harbottle as 
being based on the ratifiability of the irregularity complained of.? 
Corporate irregularities may be regarded as ratiflable by a majority 
in general meeting and therefore a matter of internal management 
only. 

The problem is ilhustrated by contrasting two well known leading 
cases. Perhaps the clearest example of a successful personal action 
is Pender v. Lushington,* in which the plaintiff's vote was wrong- 
fully excluded. Jessel M.R. had no difficulty ‘in holding that the 
consequent rejection of the resolution in question was bad and he 
issued an injunction to prevent ‘the directors from acting inconsist- 
ently with the terms of the resolution. Yet two years earlier, in 
MacDougall v. Gardiner,’ a very different approach had been taken 
when the plaintiff's call for a poll (on an adjournment resolution) 
was improperly rejected. As in Pender v. Lushington, if the irregu- 
larity had not taken place the result of the vote would have been 
different. Yet the Court of Appeal stressed that the irregularity was 
a wrong to the company and could be ratified by a majority in 
general meeting, being merely a matter of internal management. 
Therefore the plaintiffs action was dismissed. 

One could postulate three possible solutions to these divergent 
approaches, First, that no personal action can survive the effect of 
Foss v. Harbottle. This is clearly untenable: there are innumerable 

1 (1843) 2 Hare 461. 

2 (1847) 1 Ph. 790; also Lord v. Copper Miners’ Company (1848) 2 Ph. 740. 


3 eg. Wedderburn [1957] C.L.J. 194, 197-199. 
4 (1877) 6 Ch.D. 70. s (1875) 1 Ch.D. 13. 
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cases allowing the personal shareholder action. Secondly, at the 
opposite extreme, that Foss v. Harbottle has no effect on the per- 
sonal action. This approach is inconsistent with a number of cases 
applying Foss v. Harbottle, but it will be advocated in this paper. 
Thirdly, that some (but not all) breaches of the articles can give 
tise to a personal shareholder action. This can be seen as a com- 
promise: Foss v. Harbottle will not, according to the true in- 
terpretation of the rule, apply to all personal actions, but that where 
it does then the action must fail. The problem with this is the great 
difficulty in drawing the line and in justifying the resulting 
distinctions, 

There are two further variables to consider. The first is the 
extent of the personal action under section 20 (1). Obviously, if there 
is no personal right then the action fails in limine and Foss vV. 
Harbottle is irrelevant. The second is how Foss v. Harbottle is to 
be analysed if it applies in this area. There are, perhaps, three 
different analyses: (a) that all depends upon whether the breach of 
the articles is ratifiable. This is the most commonly accepted analy- 
sis, although grave difficulties arise in attempting to distinguish 
Tatiflable and non-ratiflable breaches; (b) that the test is one of 
ratification rather than ratiflability; (c) that the test depends on the 
probability of ratification. 

The purpose of this paper is to pursue some of these ideas, in 
order to come to a practical and justifiable conclusion as to when 
a personal action can and should succeed. 


B. THE EXTENT OF THE PERSONAL ACTION 
(D Preventing the irregularity 


No problems should arise where the plaintiff seeks to prevent the 
irregularity in advance. Thus if the directors propose to contravene 
the articles, an injunction may be obtained to restrain the company 
(and the directors) from so acting. Several successful shareholder 
actions fall within this category.’ But irregularities in company 
meetings are generally attacked after they have taken place and then 
the point in issue is the validity of a resolution passed in an irregu- 
lar manner. If the shareholder is able to act in time, however, the 
few cases in the area indicate that the court will restrain the irregu- 
larity.* This seems the correct solution, as the shareholders cannot 
ratify a future breach of the articles.” 





8 Wedderburn, op. cit. p. 214. 

T e.g. Wood v. Odessa Waterworks Co. (1889) 42 Ch.D. 636 (payment of debentures 
in lieu of dividend); Breay v. Browne (1897) 41 S.J. 159, per Wright J. at p. 160. 
'a Shaw v. Tati Concessions Ltd. [1913] 1 Ch. 292 (use of irregular proxy); cf. 
Browne v. La Trinidad (1887) 37 CLD. 1. 

° Irvine v. Union Bank of Australia (1877) 2 App.Cas. 366; cf. Grant v. U.K. 
Switchback Rys. (1888) 40 Ch.D. 135. The critictsm of these cases by 
Cnr Law Oe ed). pe. S0705, is not relevant in this context, because it is 
clear that a breach of tho articles is contemplated. 
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The remainder of this section deals with the situation after the 
irregularity has occurred. 


(H) Breaches of the articles 

As has already been indicated, if it is possible to limit the personal 
action then this would provide a reason for denying an action with- 
out recourse to Foss v. Harbottle. The present width of the personal 
action is disputed. Everybody agrees that shareholders can enforce 
some of the articles, but it is not settled whether all the articles 
can be thus enforced.’° It is not proposed to go into this question 
in detail, but it may be noted that even the restricted view does not 
limit the “enforceable” articles to those directly affecting the 
plaintiff. Indeed, breach of procedural requirements in the articles 
has long been a basis for attacking special resolutions, without the 
shareholder being defeated by any argument that he has no right to 
enforce those requirements. So even if the restricted view is 
accepted—and the present writer would not accept it—it does not 
follow that the personal action cannot be used to attack procedural 
irregularities. However, the personal action was not fully developed 
at the time of MacDougall v. Gardiner,“ which needs to be 
considered in light of this. 

In MacDougall v. Gardiner, the leading case denying the personal 
shareholder action, the Court of Appeal relied upon Foss v. Har- 
bottle and ratifiability. There are, however, interesting dicta of 
James L.J. on the nature of the action": ‘ Everything in this bill, 
so far as I can see, if it is a wrong is a wrong to the company, 
because every meeting that is called must be for some purpose or 
other.” This is echoed by a dictum of Jessel M.R. three years 
later“: “The plaintiff in that case [MacDougall v. Gardiner] 
did not complain that his own vote was excluded; he was suing 
on behalf of the company. Here the plaintiff sues in his own name.” 

These dicta can, indeed, lead to two confkicting conclusions as to 
MacDougall v. Gardiner. Either it can be distinguished out of 
existence as not being relevant to a personal action, or else it is an 
example of the limitations of the personal action. It seems clear 
that, at the time of MacDougall v. Gardiner, the breach of some 
rights in the articles was recognised as giving rise to a personal 
action. An illustration of this is the right to vote considered in 
Pender v. Lushington.™ But it was only after Quin and Axtens Ltd. 
v. Salmon“ in 1909 that a more general right to enforce the articles 

10 See e.g. Goldberg (1972) 35 MLL.R. 362 (commenting on Wedderburn, op. cit. 
pp. 209-219; Gower, Modern Company Law (3rd ed), pp. 263-265) in the u’ outsider. 

11 (1875) 1 CLD. 13. 1 At p 22 

13 Pulbrook v Richmond Consolidated Mining Co. o 48 LJ. Ch. 65, 
arguendo. Here the panig was personally affected by the irregularity. 

14 (1877) 6 ChD. 

15 [1908] A.C. 442. ‘Tho nature of the contract embodied in the articles was 


only 
Cee D en v. Kent or Romney Marsh Sheepbreeders’ Association [1915] 
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came to be accepted. It is arguable that much of our present 
difficulty stems from the fact that MacDougall v.: Gardiner and a 
number of similar cases were decided at a time when the scope of 
the personal action was in a state of flux. But this argument is no 
panacea—there are more recent cases which adopt the Foss v. 
Harbottle approach. 

Today, the personal action seems wide enough to cover irregulari- 
ties in company meetings.** Therefore, one may conclude that there 
is no inherent limitation in the personal action which prevents it 
from being used to attack irregular resolutions. 

This conclusion as to the scope of the personal action does not 
mean, however, that every irregularity will render a resolution 
invalid. Thus the “ floodgates ” objection to the personal action ¥ 
must not be given too much credence. In Browne v. La Trinidad,” 
the internal irregularity argument was invoked to demonstrate that 
a shareholder could not object to resolutions of a general meeting 
convened by a board meeting itself improperly convened. Yet in 
Boschoek Proprietary Co. v. Fuke ® the company itself was unable 
to question the validity of resolutions in similar circumstances. As 
Foss v. Harbottle cannot apply where the company is a plaintiff in 
the action, one can only conclude that such an irregularity is 
incapable of rendering a resolution of the general meeting bad. 
Therefore, the reliance on the internal irregularity point in Browne 
v. La Trinidad was unnecessary. It is impossible to make a com- 
prehensive list of those irregularities which can invalidate a resolu- 
tion, but they include (a) intentional failure to give notice, or giving 
a misleading notice of a meeting; (b) the wrongful inclusion or 
exclusion of votes (or proxy votes); (c) failure to accept amendments 
or, more doubtfully, to alow the resolution to be debated; (d) 
inadequate quorum; (e) irregularities in holding a poll and failure 
to hold a poll; (f) an improper adjournment—here the meeting 
simply continues. In addition, if the irregularity is technical and of 
no significance on the facts—suppose the length of notice of a 
meeting is inadequate, but all the shareholders are present and raise 
no objection—then obviously the resolution is valid and no relief 
will be given. 


(iil) Other wrongs 

It is clear that an action may be brought by shareholders where 
there is no breach of the articles as such. Perhaps the most obvious 
example is challenging the validity of alterations to the articles on 





16 Especially Cotter v. National Union of Seamen [1929] 2 Ch. 58. 

17 Bastin expresses doubts in [1977] J.BL. 17, 22, but appears to withdraw to 
the more conventional Foss v. Harbottle ratifiability analysis at pp. 23-24. 

18 Cf. Cotter v. a Nokona Upion of Seamer: ee ae 

19 (1887) 37 Ch.D 

230 [1906] 1 Ch. Ug 162-163; cf. Southern Counties Deposit Bank Ltd. v. Rider 
(1895) 73 L.T. 374; Amalgamated Socisty of Engineers v. Jones (1913) 29 T.LR. 
484. 
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the basis that the majority did not vote bona fide in the interests 
of the company. Here a minority shareholder can clearly question 
the alteration, but the juridical basis of the action is less clear = 
perhaps the inability of the majority to ratify such a wrong enables 
a shareholder to bring the point before the court, albeit not as 
personal action in the usual sense. Here it is clear that the action 
should succeed, but one may have doubts about the following 
examples: failure to accept amendments to motions™; holding a 
meeting carly to thwart the majority ® ; lawfully refusing a poll to 
thwart the majority. The extension of the personal action to cover 
such cases may be regretted because the acceptability of the per- 
sonal action could depend on its being kept within reasonable 
bounds. It can be argued that these situations involve wrongs to the 
company alone, for which the company is the appropriate plaintiff.” 
Of course, if the irregularity can be seen as a breach of the articles 
or a breach of a fiduciary or other obligation owed by the defendants 
to the plaintiff then there is a breach of the plaintiff shareholders’ 


rights and this objection disappears. 
(iv) Provisional conclusions 


It seems that the personal action is available to an individual share- 
holder to prevent a breach of the articles in advance and to have 
a resolution (or other irregularity) declared invalid on the grounds 
of failure to comply with the articles. Not every irregularity, how- 
ever, will necessarily entail invalidity. If the irregularity falls short 
of a breach of the articles then it is difficult to justify intervention 
by the courts at the request of a shareholder. 


C. Tue Foss y. HARBOTTLE ANALYSES 
(D) Ratifiabllity 

As has been noted, the most usual analysis of cases such as 
MacDougall v. Gardiner states that some breaches of the articles 
are ratiflable, whereas others are not. As it is clear that an ordinary 
majority cannot ratify an irregularity in a special resolution, this 
analysis limits the personal action only in the context of ordinary 
resolutions. 

But how do we explain why, if a demand for a poll in order to 
exercise one’s full voting rights is wrongfully refused, this irregularity 
is ratiflable (MacDougall v. Gardiner), whereas the refusal of a vote 
is not ratiflable? It is this stark problem that has defied convincing 
explanation. As Wedderburn points out,™ if the conduct complained 

21 The uncertainty is more apparent in Hogg V. Cramphorn Ltd, [1967] Ch. 254, 
where a shareholder that tho directors had issued shares for collateral 
purposes. Wedderburn (1967) 30 M.L.R. 77, 30 treats it as a corporate action, but 
not so Gower, op. cit. p. 586, n. 41. 

32 Henderson v. Bank of Australasia (1890) 45 Ch.D. 330 (on a special resolution). 

13 Cannon v. Trask (1875) L.R. 20 Eq. 669. : 

24 Cory V. Reindeer Steamship Co. (1915) 31 T.L.R. 530. 


25 The same considerations apply to sub-heading (f): Preventing the irregularity. 
26 Op. cit. p. 214, 
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of amounts to a virtual change of articles, then it is clear that it 
cannot be ratified, for this would violate the need for a special 
resolution. But most irregularities constitute once and for all con- 
traventions of articles and do not purport to change them.** More 
valuable is Wedderburn’s formulation of the question for the court: 
“Was this an irregularity such that we will allow an ordinary 
majority to put it right? ” But, of course, this is a question and not 
an answer—it recognises that a large degree of legal policy may be 
involved in the personal action. This is probably best left until we 
consider policy implications in more detail. 


(if) Actual ratification 

The view has been put forward * that the rule in Foss v. Harbottle 
depends upon actual ratification of the irregularity or conduct in 
question, rather than the possibility of ratification. Thus, it is 
argued, the shareholder’s action will not be defeated by Foss v. 
Harbottle unless there has been ratification by the shareholders. The 
court will not, however, give relief without first ascertaining the 
views of the shareholders. 

Whilst this view clearly strengthens the hand of the plaintiff 
shareholder, it does nothing to solve the basic problem as to which 
irregularities can be ratified. It may enable a minority shareholder 
to ventilate his complaint, but his failure is as inevitable as it would 
have been under the possibility of a ratification test. Therefore, 
this approach does not remove any of the problems inherent in 
ratification and need not be considered further in the present 
context. 


(iii) The probability of ratification 

It has been argued recently that Foss v. Harbottle is not relevant 
to the personal shareholder action, but that “ the court will not 
interfere in the affairs of a company unless it is necessary to do s0 
and that interference is always unnecessary when it has no practical 
consequence.” ™ This is based largely upon the fact that minority 
shareholders have virtually never succeeded in personal actions to 
set aside resolutions and upon the simple argument of Plowman J. 
in Bentley-Stevens v. Jones* that “the irregularities can all be 
cured by going through the proper processes.” 

This appears to mean that if the irregularity is likely to be 
ratified then the court will not intervene. This is not an ouster of 
Foss v. Harbottle but, rather, a reformulation of it. Indeed, it may 


a1 It is submitted that the argument of Bastin [1977] J.B.L. 17, 24 breaks down 
at this point. He distinguishes articles which limit the powers of the general meeting 
from those that regulate form and procedure. Even if such a distinction could be 
maintained, does it explain the difference between a right to vote and a right to 
demand a poll? 

38 Wedderburn (1967) 30 M.L.R. 77, 82-83; Gower, op. cit. pp. 585-586; Prentice 
(1976) 40 Conv.Qzs.) 51, 62. 

0 Baxter [1976] JBL. 323, 332 30 [1974] 1 W.L.R. 638, 641. 





Mar. 1978] MINORITY SHAREHOLDERS AND IRRBGULARITIES 153 


be seen as a watering down of the second analysis and the need for - 
actual ratification. If it is obvious that the irregularity will be rati- 
fied, on referral to the shareholders, the court will not waste 
everybodies’ time by insisting that a vote take place. 

Because the issue comes back to one of ratification, the essential 
problem of which irregularities can be ratified sti remains. As with 
the second analysis, the plaintiff shareholder is put in a somewhat 
stronger position: if he is part of a majority (on the assumption 
that the irregularity had not taken place) then he should succeed. 
But, again, it does nothing to aid a minority shareholder. It is 
submitted that this third analysis does not exist as such; at most 
it is a variant upon the second.?! 

Before leaving this category, one might consider the possibility of 
“practical consequence” meaning something other than ratifica- 
tion. All that it could otherwise mean is passing the same resolution 
again in proper form. There are dicta which support this. Thus, in 
Browne v. La Trinidad Cotton L.J. held that an action must fail 
“if it is within the power of the persons who have committed (the 
irregularity) at once to correct it by calling a fresh meeting and 
dealing with the matter with all due formalities.” There are at least 
two strong objections to such an analysis. The first is that the 
Minority would never be protected against any irregularity, how- 
ever serious—the majority could always go through the proper 
procedures. This would seem quite inconsistent with the stress on 
the personal action in, for example, Edwards v. Halliwell.™ The 
second objection is that such a principle would apply equally to 
special resolutions. If there is an irregularity but the supporters of 
the resolution have a clear three quarters majority then it is 
obvious that they can pass the resolution in proper form.™ Yet one 
can be fairly confident that an irregularity in a special resolution 
can be made the subject of a personal action, the relative voting 
strengths being irrelevant." It is therefore submitted that any 
analysis dependent upon passing the resolution a second time is 
unsupportable. 


(iv) Edwards v. Halliwell * 
This is perhaps the most interesting recent case in which the 





shares had been issued to the defendant, rendering the successful plaintiff a minority 
shareholder. 23 (1887) 37 CL_D. 1, 10. 33 [1950] 2 A E.R. 1064; infra. 
this argument could 
without even going through the motions of obtaining a resotutlon—the gap could 
jority. 
35 Gower, op. cit. p. 584, n. 25; cf. Edwards v. Halliwell [1950] 2 Al E.R. 1064, 
Sons 


3¢ [1950] 2 All ER. 1064. Cf. Batcheller and Ltd. v. Batcheller [1945] 
Ch. 169, where the shareholder lost on other grounds. 


Vou. 41 (2) 2 
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personal ection has succeeded. The plaintiff complained that an 
increase in his union subscription was irregular and ineffective on 
the basis (a) that the need for a two thirds majority had not been 
complied with and (b) that his personal rights in relation to the 
Jevel of his subscription were invaded. The Court of Appeal held 
for the plaintiff on both grounds. The present interest of the case 
is in respect of the second ground—the plaintiff's rights. In most 
personal actions, the irregularity is itself the breach of the personal 
right, but the Court of Appeal stressed the impact of the irregularity 
on the plaintiff. In other words, it was not the nature of the 
irregularity but the effect of the irregularity which took the case out 
of the Foss v. Harbottle restriction.*’ 

This is an interesting development, as it cuts across the approach 
of Wedderburn ™ that the breach of some articles can be ratified, 
whilst the breach of others cannot. Edwards v. Halliwell indicates 
that a breach of a particular article will or will not be actionable 
according to the impact of that breach on the plaintiff. Thus a 
faiture to hold a poll on a resolution to pay money out of union 
funds might not be actionable (MacDougall v. Gardiner; Cotter vV. 
National Union of Seamen™), whilst a failure to hold a poll on 
an ordinary resolution to increase the plaintiff's subscription would 
be actionable. 


(v) Provisional conclusions 

All the tests based upon ratification have the major drawback of 
requiring a line to be drawn between ratiflable and non-ratifiable 
irregularities. Such a test cannot be ruled out, but as the line is 
very difficult to draw it is necessary to consider whether policy fac- 
tors and the authorities require such a limitation on the personal 
action. Edwards v. Halliwell adds a further variable: if the effect 
of the irregularity affects the plaintiff personally then the breach 
of the articles will not be ratifiable, regardless of the nature of the 
irregularity. 


D. Is THERE A NEED FOR RESTRICTIONS ON THE PERSONAL ACTION? 
“I think it would be lamentable if a technical breach of the rules 
were held to entitle a dissentient member or minority to obtain an 
injunction to restrain the carrying out of a resolution.” Thus 
thought Lawrence L.J. in Cotter v. National Union of Seamen.* 
But is there sufficient reason for denying the personal action? It is 
this question which must now be faced, The answer will, of course, 
pervade the entirety of the problem under discussion in this paper. 

It is immediately obvious that there are two principal conflicting 
arguments. One is that put forward by Lawrence L.J., based upon 


37 The plaintiff's right to vote had also been invaded, but this was immaterial 


Ko 


Mar. 1978] anorrry SHAREHOLDERS AND IRREGULARITIES 155 


the inconvenience of allowing a minority shareholder to upset a 
resolution when the majority can correct the irregularity. The other 
is the desire to protect the minority shareholder. It is necessary 
that a minority shareholder should not have a right to appeal to 
the courts because he disagrees with decisions Teached by the 
majority. However it does not follow that he should have no remedy 
if the majority fail to provide him with notice of meetings, deny his 
right to vote etc. 

Provided that the irregularity does in fact render the resolution 
invalid (the issue considered in section B above), then it would 
seem that a personal shareholder action should be available, unless 
the inconvenience thereby caused outweighs the benefits to be 
derived from the action. In legal terms, this is the question whether 
irregularities can be rectified. If ratification is possible, then it is 
exceedingly difficult to escape the clutches of Fass v. Harbottle. 
But if one can show that ratification is not possible, then the 
personal action may succeed. This involves consideration of two 
points: the nature of ratification and the convenience of ratification. 

Many wrongs done to a company can be ratified. Thus if directors 
are negligent or fail to act bona fide in the interests of the company 
then this is a wrong to the company. Being a wrong to the company, 
the company, in the guise of general meeting, can ratify the wrong, 
in the sense of deciding not to sue the directors“ or not to challenge 
the validity of their actions.“ But where an irregularity occurs in 
the passing of a resolution, this has two effects, First, there is a 
wrong done to the company by whosoever perpetrates the irregu- 
larity. Clearly, the company can have the resolution set aside * 
and equally clearly a majority of shareholders in general meeting 
can ratify this wrong. But there is also the second effect, namely 
that the company is put in breach of the contract embodied in the 
articles vis-à-vis its shareholders. The second effect is, of course, 
the source of the personal action. Although denied on occasions, 
such as in MacDougall v. Gardiner, it is difficult today to reject 
its existence. How can one justify ratification by the company so as 
to preclude a personal action? In other cases the ratification is by 
the party to whom the duty was owed. But here the ratification is 
by the party in breach of duty (ie. the company). The conceptual 


41 e.g. Pavlides v. Jensen [1956] Ch. 565; Regal (Hastings) Ltd. v. Gulliver (1942) 
[1967] 2 A.C. 134n., 150, 157, This proposition might need slight revision after 
Daniels v. Daniels [1978] 2 W.L.R. 73. 
49 As in Hogg v. Cramphorn Lid. [1967] Ch. 254; Bamford v. Bamford [11970] 
Ch. 212, 43 Cf. Woolf v. Bast Nigel Gold Mining Co. (1905) 21 T.L.R. 660. 
ender 


in a special resoution is : Brothers and Co. v. 
Burns [1918] 2 Ch. 324. Yet, in Foster v. Foster [1916] 1 Ch. 532, 547, Peterson 
J. assumed that e breach of the articles in a board of directors’ resolution was only 
a wrong to the company. 


company; this 
45 (1875) 1 ChD. 13, supra, p. 149. This must be wrong, for a similar irregularity 
actionable by a shareholder: 
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basis for allowing a party in breach to ratify his own breach is ~ 
indeed difficult to grasp. No doubt this oddity has arisen because 
of the fact there is a wrong both to and by the company. In so far as 
there has been a wrong to the company it can ratify this wrong, 
but this seems to have been extended illogically into the proposition 
that such a ratification is effective to ratify the company’s own 
breach of the articles. The company’s power of ratification should 
be limited to the absolution of others. To provide an analogy from 
the law of agency, suppose an agent’s transaction with X causes his 
principal to be in breach of a duty to Y. Obviously the principal 
can ratify the agent’s action so as to absolve the agent from any 
liability to him (and validate the transaction with X), but nobody 
would imagine that this could affect the principal’s liability to Y. 

But supposing this argument is accepted, it would still be undesir- 
able to allow the personal action if this led to disruption of cor- 
porate activity or to wasteful and irrelevant litigation. It is clear 
that the courts are exceedingly reluctant to give relief where to do 
so would provide no concrete results. Two examples may be given. 
In Bentley-Stevens v. Jones* the plaintiff sought an interlocutory 
injunction to prevent action on a resolution which he alleged to be 
bad for want of notice of the meeting. The plaintiff failed. It is 
submitted that this was correct—the majority could correct the 
irregularity by a fresh vote and it would have been wrong for the 
court to have given interlocutory relief. This need not mean that 
the plaintiff is not entitled to relief at the trial of the action if the 
majority has not acted to correct the irregularity.“ The second case 
is Harben v. Phillips,“ in which the plaintiff objected to an irregu- 
larity in voting. On the proper procedure as found by the court, 
the plaintiffs faction had won the vote. However, it was clear that 
the true majority lay elsewhere and had lost the vote because of 
lack of preparedness. The court found for the plaintiff, but only on 
terms that a general meeting be held to ascertain the views of the 
shareholders. 

There are, nevertheless, a number of factors which weaken the 
arguntent against the personal action. Perhaps the most compelling 
is that irregularities in special resolutions can be challenged without 
any Foss v. Harbottle restriction. It is perfectly obvious that no 
court would allow a straight majority to do what the articles require 
to be done by a three-quarters majority.“ The significant point, 
however, is that the exception of special resolutions is not limited 
to cases where the size of the majority is impugned—all irregulari- 
ties in special resolutions render the resolutions open fo attack by 
dissentient shareholders.*° Therefore any irregularity which could 


4o [1974] 1 WLR. 638. 

47 Cf. Cory v. Reindeer Steamship Co. (1915) 31 TL.R. 530 (where the plaintiff 
majority shareholder obtained an interlocutory injunction, although as he could 
not point to a breach of the articles it was made clear that ho might fail eventualiy). 

48 (1883) 23 Œh D. 14. 49 Edwards v. Halliwell [1950] 2 AN ER. 1064. 

00 Gee, e.g. Baillie v. Oriental Telephone and Electric Co. [1915] 1 Ch. 503. 
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invalidate an ordinary resolution does already invalidate a special 
resolution. It is not necessary here to query whether the distinction 
between ordinary and special resolutions is justified. Rather, it is 
fascinating to note that the ability of the minority shareholder to 
upset a special resolution has not caused a flood of litigation or other 
undesirable results. This is despite the fact that the most important 
and controversial resolutions are likely to be special resolutions. 
Thus the experience of the area where there is freedom for a 
Minority shareholder to object to irregularities leads one to suppose 
that the inconvenience of the personal action has been greatly 
exaggerated. 

There are a number of reasons why this should be so. Obviously, 
the company can put matters right by passing the resolution a 
second time in proper form (even if, technically, ratification is not 
possible, this will generally amount to the same thing in practice). 
Unless the shareholder wishes to prove his point so that he can 
assert his rights in future, he is unlikely to want to indulge in futile 
litigation. It must also be remembered that the shareholder will be 
unable to claim damages for himself or for the company—only the 
company as a party to a corporate action is entitled to damages. 
The most the shareholder can hope for is a declaration or 
injunction, 

Nevertheless, the threat of litigation may cause the company to 
pass the resolution properly. This is a good thing in itself, as 
otherwise the original resolution will still be invalid. Thus, if a 
resolution increasing a director’s salary is passed on insufficient 
notice, he has no claim against the company."* What if the director 
draws his salary on the basis of an irregularly passed resolution—if 
he is aware of the irregularity does he commit theft or some similar 
offence?" In the case of an outsider dealing with the company on 
the basis of a resolution, he is less likely to be affected by its 
invalidity. He will probably be protected by the rule in Royal British 
Bank v. Turquand.™ But what if the minority shareholder informs 
the outsider of the irregularity? True, the company is not likely to 
take the point against the outsider, but a liquidator might very well 
do so. The status of the invalid-but-unchallengeable resolution is 
not a happy one. 

Another point is that, as we have seen, not every technical error 
renders a resolution invalid. Thus, when Lawrence LJ. refers to a 
“ technical breach of the rules,” it seems permissible to reply that 
if the breach is wholly technical then it cannot in any event avoid 
the resolution. Exactly what breaches of rules will render a resolu- 

51 Gower, op. cit. pp. 262, 595. If the litigation really is futile, the plaintiff could 
have his costs refused. 

51 Woolf v. East Nigel Gold Mining Co. (1905) 21 T.L.R. 660. 
ie by directors, cf, S. v. De Jager, 1965 (2) S.A. 616; (1965) 82 SAL. 


54 (1856) 6 E. & B. 327. See alto Companies Act 1948, s. 180 (protection against 
defective appointments of directors). 
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tion invalid may cause problems, but this is not so much a company 
law point as one concerning the law of meetings. In this context, 
it is convenient to go back to the discussion of the extent of the 
personal action, where it was noted that the personal action 
appears to have been allowed on factors other than breach of the 
articles. If the personal action is to be free of Foss v. Harbotile, it 
would seem necessary (at least initiaMy) to limit it to cases of 
breach of the articles. 

A third point is that, as Bentley-Stevens v. Jones and Harben v. 
Phillips show, the courts will not look kindly upon a shareholder 
who attempts to stultify the wishes of the majority. It is-here argued 
that the shareholder should succeed, but that the court is justified 
in placing limits on the relief available. 

In conclusion, it is submitted that there are no sufficiently com- 
pelling reasons for denying the ability of the minority shareholder 
to challenge irregular resolutions. The extent to which shareholders 
might abuse their right of action must be problematical. However, 
all the evidence points to the level of abuse being low. On the other 
hand, the availability of the action would be a help in avoiding 
unlawful oppression (whether actual or nascent) of the minority.” 
This factor supports the conclusion that it would be desirable if 
the personal action were to be free of any Foss v. Harbottle 
restrictions. - 


E.. THE STRENGTH OF THE CASES RELYING ON Foss v. HABBOTTLE 
The previous section has been dealing with theoretical aspects of 
the personal shareholder action and Foss v. Harbottle. But such 
discussion is of little use if the cases preclude the acceptance of an 
unfettered personal action. 

It cannot be denied that there are cases rejecting a personal 
action on the basis of Foss v. Harbottle. A major problem in the 
acceptance of such cases is that they are couched in language so 
wide as to exclude the personal action altogether—often even if the 
right to vote has been violated.” As suggested above," they are 
most, probably based on a failure to see that a shareholder has a 
right to enforce the articles even if he is not personally affected 
by the breach.®* The leading case, MacDougall v. Gardiner, whereby 


55 “ While this may be futile on the particular upsetting resolutions and 
elections on such bases will have a deterrent effect and prevent practices which may 
kad to manipulation and abuse”: Chumir (1965) 4 Alta.L.Rev. 96, 109. 


58 e.g. Mozley v. Alston (1847) 1 Ph. 790 (infra, n. 58); MacDougall v. Gardiner 
(1875) 1 Ch.D. 13; Campbell v. Australian Mutual Provident Society (1908) 77 
L.J.P.C. 117 (where there does not appear to have been a breech of the articles); 
Normandy v. Ind, Coope and Co. Lid. [1908] 1 Ch. 84 (infra, n. 68); Steele v. 
South Wales Miners’ Federation [1907] 1 K.B. 361 (supra, n. 37); Cotter v. 
National Union of Seamen [1929] 2 Ch. 58. These include, of course, the leading cases 
opposing the personal action. i 

57 Supra, p. '149. A 

58 This ts well shown by the conflict in fhe cases where it is attempted to oust 
directors. Mozley v. Alston (1847) 1 Ph. 790 denies such a right in a shareholder, 
whilst the contrary is assumed in Harben v. Phillips (1883) 23 ChD. 14 and Cateaby 
v. Burnett [1916] 2 Ch. 325. 
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a shareholder cannot complain of a failure to hold a poll, is itself 
highly circumscribed. It does not apply to the refusal of a poll on 
a special resolution. It does not prevent an interlocutory injunction 
prohibiting reliance on the resolution.“ It does not apply to an 
irregular mode of conducting the poll.** In any event, the formula- 
tion of the claim in MacDougall v. Gardiner was misconceived. The 
substance of the plaintiff’s claim was that the meeting could continue 
despite the vote to adjourn, because a poll had been wrongfully 
refused on this vote, But, as Baggallay J.A. stressed, the most that 
the plaintiff's argument could support was the proposition that a 
poll should be held, not that the meeting could continue without 
it, 

These factors obviously reduce the authority of the MacDougall v. 
Gardiner line of cases and most of them could be distinguished out 
of existence or overruled. Cotter v. National Union of Seamen * 
probably represents the principal stumbling block. It is a more recent 
(1929) decision of the Court of Appeal, but the dicta are again so 
wide as to deny virtually any personal action. Most striking, per- 
haps, is this dictum of Lawrence LJ.: “if an act is intra vires the 
corporation, and therefore one which could be sanctioned by the 
majority of the corporators properly assembled in general meeting, 
the Court will not entertain any proceedings to restrain the doing 
of the act resolved upon unless such proceedings are brought by 
the majority of the corporators and in the name of the corporation 
itself.” As has been seen, Bentley-Stevens v. Jones is explicable as 
dealing with an interlocutory injunction, which will not readily be 
issued so as to defeat the wishes of the true majority. 

There are also, moreover, a number of cases * which support the 
personal action. The important point is that they do not involve 
irregularities which are sufficiently personal in their effect as to 
survive any of the ratiflability analyses. They support, therefore, the 
argument that ratiflability is not relevant to the personal action. 
Most of the cases involve special resolutions ® and so are generally 





59 Siemens Brothers and Co, v. Burns [1918] 2 Ch. 324. 
© Cory v. Reindeer Steamship Co. (1915) 31 T.L.R. 530, where there was not 
evon a breach of the articles. 

#1 McMillan v. Le Rot Mming Co. [1906] 1 Ch. 331. 

ea It may also be noted that the court was aware that the plaintiff controlled the 
company at the date of the appeal: (1875) 1 CLD. at p. 21, n. 3. 


63 Cf. the cases cited n. 56, supra. 

64 [1929] 2 Ch. 58. 

«* Thus the refusal of the interlocutory injunction in Bentley-Stevens v. Jones is 
consistent with its use in Cory v. Reindeer Steamship Co., supra, n. 60: in each case 
the true majority won. 

ĉe Kaye v. Croydon Tramways [1898] 1 Ch. 358 and Musselwhite v. C. H. 
Musselwhite and Sons Ltd. [1962] Ch. 964 (both involving tnadequate notices of 
meetings). For resol see infra, n. 67. 

H v. Bank of Australasia (1890) 45 Ch.D. 330; Alexander v Simpson 
(1889) 43 Ch.D. 139; Tiessen v. Henderson [1899] 1 Ch. 861; MecConnell v. E. 
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explained on that basis. This may not be sufficient to distinguish 
them, however, for the great majority of them ignore the existence 
of a special resolution.“ This factor is only stressed in two cases 
as a reason for by-passing MacDougall v. Gardiner.** 

It is therefore submitted that the inherent weakness in the 
MacDougall v. Gardiner line of cases, together with authorities 
supporting the personal action, means that the courts are free to 
develop the personal action untrammelled by Foss v. Harbottle 

Quite apart from the points made so far, one could argue (albeit 
heretically) that an irregularity in a special resolution should be 
regarded as being ratifiable by a three-quarters majority. The 
concept that the irregularity must be ratiflable by straight majority 
seems linked to the use of the corporate name in litigation by the 
majority and the need to avoid a straight majority doing what a 
special majority is required for. But with regard to this last point, 
if the irregularity consists of an insufficient majority then there is 
simply not a special resolution anyway. Arguably other irregularities 
are as much (or as little) ratiflable as irregularities in ordinary 
resolutions.’ If this argument is accepted, then the large number 
of cases allowing the personal action in the special resolution 
context would seem to overwhelm the MacDougall v. Gardiner line 
of authority. 

CONCLUSION 
It is submitted that Foss v. Harbottle has no application to the 
personal shareholder action, although the courts will not lean in 
favour of a minority where to do so would unreasonably embarrass 
the majority. The cases to the contrary can be explained as being 
based upon misconceptions as to the nature of the personal action 
and of ratifiability. They virtually ignore the modern analysis of 
the personal action and this leaves them open to the possibility of 
being distinguished. Although these cases express genuine doubts as 
to the wisdom of allowing shareholders to challenge resolutions 
based on irregularities, it does not appear that any great harm 
would result from allowing personal actions to be unfettered. This 
would be an important step in safeguarding the minority shareholder. 


R. J. Smara* 





Normandy v. Ind, Coops & Co. Ltd. [1908] Ch. 
Mutual Provident Society (1908) 77 L.JP.C. 117 (no of 
69 Baillie v. Oriental Telephone and Electric Co. [1915] 1 Ch, 503; 
National Union of Seamen [1929] 2 Ch. 58. Cf. also 
43 Ch.D. 139, 141 (Chitty J. at first instance). 
T0 Ag may have been assumed in the cases cited supra, nD. 68; 
and New York Investment Corp. [1895] 2 Ch. 860. 
* Fellow of Magdalen College, Oxford. The writer is grateful for the comments 
of Mr. D. D. Prentice, Fellow of Pembroke College, Oxford, on a draft of 


3 
BF 
a 
: 


RATIFICATION OF THE DIRECTORS’ ACTS: 
AN ANGLO-AUSTRALIAN COMPARISON 


THERE appears to be a clear conflict of judicial authority between 
the English Court of Appeal and the Australian High Court on the 
question of the ratification of directors’ actions, particularly in the 
case of share issues, whether the issue is made in response to a 
takeover or not. The power to issue shares is normally conferred 
on the directors by the company’s articles. The N.S.W. Court of 
Appeal seems to represent the middle ground between those opposing 
views, judging by a recent decision in Winthrop Investments Ltd. 
v. Winns Ltd.* 

At the outset it may be convenient to outline the English develop- 
ments of the law in this area, and then compare the Australian 
approach. 

The two more recent English authorities on this type of situation 
are Hogg v. Cramphorn Ltd.’ and Bamford v. Bamford.* 

In Hogg v. Cramphorn Ltd., Buckley J. held that an alleged 
improper allotment of preference shares by directors to trustees for 
employees, the issue being made in order to defeat a take-over bid, 
conferred a right of action on a shareholder suing in a representative 
capacity. Buckley J. further held that the allotment of shares was 
ratiflable by a simple majority of shareholders in general meeting, 
and hence once approved by a general meeting, the allotment could 
not be made the subject of an individual action. The evidence in 
the case left little doubt that the directors’ actions were made 
honestly and in the bona fide belief that they were in the best 
interests of the company, and also that the intention was to frustrate 
the take-over bid. Nevertheless Buckley J. accepted the plaintiff's 
contention that the directors had misused their powers. He found 
that the company’s articles gave no power to the directors to 
disrupt the existing voting rights attaching to shares, by attaching 
10 votes to each new preference share issued. However this did 
not mean that the plaintiff was entitled to have the allotment set 
aside. The allottees were permitted to retain their preference shares 
without the special voting rights attached to them. Buckley J. 
stated ¢: 

“ The matter rests, in my judgment, between the trustees and 
the company. The plaintiff in my opinion, whether suing on his 
own behalf or in a representative capacity, is not competent 
to procure this allotment to be set aside.” 

With due respect for Buckley J.’s judgment it is difficult to see 
how a vital subject concerning the trustees and the company is not 

1 [1975] 2 N.S.W.L.R. 66; seo the note by D. Prentice (1977) 40 M.L.R. 587. 

2 [1967] Ch. 254. 


3 [1970] Ch, 212, 
4 [1967] Ch. 264-265. 
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a proper matter to be set aside in a representative action. One 
wonders how an aggrieved minority shareholder could challenge 
such a questionable voting arrangement except in this type of 
action. However it seems clear that had the trustees insisted on 
exercising their 10 votes per share, then a minority shareholder 
could have brought an action in his own name to prevent a breach 
of the provisions of the company’s articles,* notwithstanding the 
rule in Foss v. Harbottle. 

But the main issue in the case was whether the allotment of the 
5,707 preference shares was an improper use of the directors’ 
powers, in that the issue was being made for a collateral purpose. 
On this issue Buckley J. held that the directors were acting in breach 
of their duty; it was not for the directors to say that they genuinely 
believed what they were doing was preventing the majority of 
shareholders from harming the company, as a majority of share- 
holders in general meeting are entitled to pursue whatever course 
they choose, within the company’s constitution, provided they do 
not oppress the other shareholders. 

Counsel for the defendants had argued * that these facts could 
be distinguished from such well known cases as Punt v. Symons & 
Co. Ltd.” and Piercy v. S. Mills & Co.’ because in both of those 
cases the opposing sides “were already arrayed for battle on a 
specific issue,” whereas in the present instance the directors were 
merely taking defensive steps. Buckley J. held that this made no 
difference to the general principle that directors’ powers cannot be 
used for a collateral purpose, but from a practical point of view it 
could be of great importance, as Buckley J. ultimately held that the 
validity of the issue and allotment of shares could be determined 
by the shareholders in general meeting. If the unwelcome bidder 
had already acquired a significant number of shares he would be in 
a much stronger position at the general meeting. 

The importance of the decision lies in the fact that shareholders 
were to be given an opportunity to ratify an issue of shares which 
had been successfully challenged by a minority shareholder suing 
ina fepresentative capacity. Thus an exception was being recognised 
to the rule in Foss v. Harbottle, although the action challenged 
could be ratified by an ordinary resolution. 

Mr. L. S. Sealy in a comment on the case® asks: “When is an 
act ultra vires the directors capable of ratification and when is 
it not.” 

The answer tentatively submitted, is that any act may be validated 
by a simple majority voting on a resolution proposed ad hoc, without 
altering the articles—except where this would result in a de facto 
alteration of the constitution. 

5 Seo Wood v. Odesa Waterworks Co. (1889) 42 Ch.D. 636; and Kraws v J. G 
Lloyd Pty. Ltd., 1965 V.R. 232, 


© Supra, at p. 269. T [1903] 2 Ch 506. 
3 [1920] 1 Ch. 77. ® [1967] CLJ. 33, 35. 
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It is submitted that this statement as to the ability of shareholders 
to ratify is far too wide in its application. If correct it would mean 
that a simple majority of shareholders could approve an issue of 
shares by directors that constituted a blatant example of a fraud 
on the minority. It is difficult to believe that either an English or 
Australian court would sanction such a ratification. 

Professor Wedderburn had suggested as early as 1957 that there 
might be cases where the minority could sue although it was still 
open to the majority to ratify the directors’ actions.’* 

“some breaches [of duty by directors] open to sanction by 
disclosure (and, therefore, one would have thought to ratifica- 
tion) allow for a minority action in spite of the rule in Foss v. 
Harbottle. It is [this] proposition which is critical, because, if 
it is correct, it is the only real exception to the rule in Foss v. 
Harbottle which we have discovered; a case where the majority 
might ratify, yet the minority can sue.” 

As Professor Wedderburn points out the rule in Foss v. Harbottle 
in such cases is relaxed and a representative or “ corporate ” action 
may be commenced by the majority even though the ultimate result 
will probably be futile, in that once the issue is submitted to a 
general meeting it will nearly always end in the defeat of the 
minority. 

It seems tolerably clear from a number of cases that shareholders 
cannot intervene and prevent directors from exercising powers 
conferred on them in the articles, but it would now seem that 
shareholders may be able to ratify directors’ actions even if their 
acts were done for an improper purpose. However, Mr. Goldberg 
contends that the residuary powers of the company still reside in the 
general meeting.” 


“ Put positively this means that under Table A the shareholders 
in general meeting are able by ordinary resolution to exercise 
all the powers of the company which are not either specially 
delegated to the directors (which category includes the day-to- 

day control of the business) or required by the Act or the 
articles to be done by some special procedure; provided always 
that such exercise does not constitute a fraud on the minority.” 


The early authorities tend to establish that a “derivative” action 
can only be brought where the fraud on the minority involves an 
act or acts of the company’s controllers which are either mala fide 
or else would constitute an expropriation of property or advantage 
which belonged to the company. It is quite possible that a “simple” 


10 [1958] C.LJ. 105-106 and quoted again in (1967) 30 M.L.R. 77, 82. ‘‘ Share- 
Control of Directors’ Powers: A Judicial Innovation? ” 

PBF | abet Shaw & Sonit oa adage ne Shaw [1935] 2 K.B. 113; and Automatic 
Self-Cleansing Filter Syndicate Co. Ltd. v. Cuninghame [1906] 2 Ch. 34. Approval 
by shareholders in advance of an issue, or ratification ordinary 
resolution is apparently not the same thing as controlling the board in the exercise 
of its powers; seo Hogg v. Cramphorn Ltd. [1967] 1 Ch. at pp. 269-270. 

12 “ Article 80 of Table A of tho Companies Act 1948 ” (1970) 33 M.L.R. 177, 183. 
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breach of directors’ fiduciary duties involving no fraud or expro- 
priation would not be sufficient to ground a “ derivative” suit. For 
example in Wallersteiner v. Moir (No. 2) it was clearly held that 
Wallersteiner had, as a director, misappropriated the company’s 
property. 

Professor Wedderburn suggests '* that perhaps both directors and 
shareholders possess dual authority to commence proceedings on the 
company’s behalf, even when the articles are in the normal form.** 

The principle that shareholders in general meeting can ratify an 
“ improper” issue of shares by directors has received further 
approval by the English Court of Appeal in Bamford v. Bamford."* 
In that case article 12 of the company’s articles conferred on the 
directors exclusive control over the allotment of shares. The board of 
directors were anxious to resist a take-over bid, and allotted a large 
number of unissued shares to a “ friendly ” company which could 
be depended on to oppose the proposed takeover. One of Bamford’s 
directors who opposed the allotment issued a writ on behalf of all 
members except the other directors who were named as defendants, 
secking a declaration that the allotment was void. The board then 
called an extraordinary general meeting to consider a resolution 
for the ratification of the disputed allotment. The plaintiff countered 
with a writ asserting that the general meeting could not ratify the 
board’s actions. The two actions were consolidated, and the matter 
went to trial before Plowman J. on these preliminary points of law. 
Plowman J. held that the general meeting could ratify the allotment 
by ordinary resolution, and there was an appeal from this decision 
to the Court of Appeal. The Court of Appeal held that the issue of 
shares could be ratified after full disclosure by the directors to the 
shareholders at a general meeting. 

Harman L.J. described it as a tolerably plain case ™ and stated 
that it was “trito law ” *” that if directors were in breach of the 
company’s articles as to their appointment, lack of a quorum, or 
being actuated by improper motives, then such directors can '*: 


‘by making a full and frank disclosure and calling together 
the general body of the shareholders, obtain absolution and 
forgiveness of their sins; and provided the acts are not ultra vires 
the company as a whole everything will go on as if it had been 
done all right from the beginning. I cannot believe that is not a 
commonplace of company law. It is done every day. Of course, 
if the majority of the general meeting will not forgive and 
approve, then the directors must pay for it.” 





13 [1975] 2 WLR. 389; [1975] 1 All E.R. 849 (C.A.). 

14 “ Shareholders’ Rights and the Rule in Foss v. Harbottle” [1957] CL.J. 194, 
200-203. See also “ Control of Corporate Litigation ” (1976) 39 M.L.R. 327, 328. | 

15 See art. 80 of Table A (U.K.), and Art. 73 of Table A (Australia). 

16 [1970] Ch. 212; [1969] 2 W.L.R. 1107 (C.A). 

17 Ibid. at p. 228. 

18 Ibid. at p, 228. 
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As Henry Lesser points out ° Harman L.J.’s judgment represents 
a substantial encroachment on minority protection. His judgment 
“would deny the possibility of a minority action in cases of 
contravention of the articles or ‘fraud on the minority’ both of 
which are established ‘ exceptions’ to the rule in Foss v. Harbottle.” 

These two English decisions reinforce the already formidable 
position of directors when faced with an unwelcome take-over bid, 
and they strongly support the view that directors should take 
defensive action as soon as they receive notice of a possible take-over 
bid, before the opposition have had an opportunity to acquire a 
substantial shareholding, either on the stock exchange, or through 
private negotiations. It also seems that where shareholders know 
that directors have exceeded their powers, but fail to take any pro- 
ceedings to challenge their actions for a number of years, they may be 
taken to have retrospectively sanctioned the directors’ actions,?° 

Professor Gower describes ** the decisions in Hogg v. Cram phorn 
Ltd. and Bamford v. Bamford as “sensible” as they “avoid the 
major absurdity of the Foss v. Harbottle rule—the preventing of a 
member from complaining of an impropriety merely because it would 
have been improper if authorised by the general meeting, notwith- 
standing that the general meeting has not authorised it or had any 
opportunity of doing so.” 

But in one respect at least the decisions can be criticised. The 
general trend of company law in the past half century has been to 
aid and assist the minority shareholder in his rather precarious 
position when endeavouring to assert his legal rights against either the 
board of directors, or the majority of shareholders. Most writers 
have felt that this trend should be continued, but the decisions in these 
cases will only strengthen the hands of the company’s directors as 
they are usually in a strong position to maintain de facto control of 
the company by the use of proxy votes and other measures. The 
company’s controllers now have the further advantage that an 
“improper motive” which has never been an easy task to establish 
by an aggrieved shareholder, can now be ratified by an ordinary 
resolution of shareholders, which will often be carried by the 
proxy votes exercised by the board of directors. 

Gower maintains 7* that the recognised exceptions to the rule 
first established in Foss v. Harbottle* can arguably be reduced to 
one. The one exception that he would allow is expressed in these 
words : 


“an individual shareholder can always sue notwithstanding the 
rule in Foss v. Harbottle when what he complains of could not 
be validly effected or ratifled by an ordinary resolution.” 


19 Henry Lesser, “ Organtzing Resistance to Take-Over Bids—The Legality of 
Strategic Allotments of Shares ” (1969) C.L.J. 198, 200. 

30 See Houldsworth v. Evans (1868) L.R. 3 HLL. 263, and Irvine v. Union Bank 
of Austratia (1877) 2 App.Cas. 366. 

21 L, C. B. Gower, Modern Company Law (1969, 3rd ed.) at p. 586. 

33 Ibid. at p. 585. 23 (1843) 2 Hare 461. 
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Yet in Hogg v. Cnamphorn Ltd. and subsequently in Bamford v. 
Bamford the English Courts have permitted individual shareholders 
to bring actions in their own names for breaches of duties by the 
directors, and yet they have also permitted the ordinary shareholders 
to ratify the directors’ actions. Hence as Gower admits ™: “It 
is an over-simplification to say that the possibility of ratification by 
ordinary resolution is always the decisive test.” It is submitted by 
the present writer that the rule in Foss v. Harbottle and its excep- 
tions are as uncertain and unclear as they have ever been, and 
possibly even more so. This statement particularly applies in 
England, If two earlier decisions of the full High Court of 
Australia are strictly followed in Australia the position in this 
country will be much clearer.** 

As C. J. H. Thomson points out,** Gower argues that the 
question whether the shareholders cen ratify the directors’ actions 
depends on whether the directors were acting bona fide for the 
benefit of the company when the share issue was made.’ 


“But a resolution of a general meeting cannot, either pro- 
spectively or retrospectively, authorise the directors to act in 
fraud of the company. And, here again, ‘ fraud’ is used in a 
wider sense than deceit or dishonesty. . 
“On the other hand, it now seems to be clear that if the 
directors have acted honestly in what they believe to be the 
best interests of the company but have exercised a power for 
a purpose different from that for which they were given it, the 
general meeting can validly see Ape o e al een 
proper one for the company itse. and the resolution was passed 
na fide in its interests.” 
On the other hand Thomson asserts** that the correct principle 
can be derived from the exception to the rule in Foss v. Harbottle 
stated by Lord Davey in Burland v. Earle”: 
“ But an exception is made to [the proper plaintiff ciple] 
where the persons against whom the relief is sought themselves 
hold and control the majority of the shares in the company, 
and will not permit an action to be brought in the name of the 
company.” 
This exception was expressly relied upon by the Australian High 
Court in Neurli Lid. v. McCann** which will be examined in more 
detail shortly. The real difficulty seems to arise when it can be 
established that the directors have been motivated by a collateral 
purpose, but the evidence as to the shareholders’ motives is lacking. 
It is submitted that the solution adopted by the High Court of 
Australia is the only practical one in this fairly typical type of 
situation. 
24 Supra, at p. 585. 
48 Grant v. John Grant & Sons Pty. Ltd. (1950) 82 CLR. 1; and Ngurli Lid. v. 
McCann (1953) 90 CLR. 425. 28 (1975) 49. Australian Law Journal 134, 137. 


37 Supra, at pp. 566-567. 28 Supra, at p. 139. ` 
39 [1902] A.C. 83, 93. 30 (1953) 90 C.L.R. 425. 
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It is interesting to note at this stage that in Howard Smith Ltd. v. 
Ampoi Petroleum Ltd.” at the time when the share issue was being 
contested, the plaintiffs in the action actually controlled a majority 
of the voting strength of the company, and had they been able to 
mobilise their voting power in sufficient time they presumably could 
have taken advantage of section 120 of the Australian Uniform 
Companies Acts (cf. 184 U.K. Act 1948) to remove the directors 
who supported the share issue, as R. W. Millers was a public 
company. Hence the Miller Case represents an unusual situation in 
that the power of the directors to issue shares was being used 
contrary to the clear wishes of a majority of shareholders. 

It seems quite possible that the High Court of Australia may not 
be prepared to grant such wide “absolution and forgiveness” for 
the directors’ sins as are the English Courts. Before the Winthrop 
Case ** in Australia, it was fairly clear that a general meeting could 
not ratify a fraudulent act of the directors, nor could a general meeting 
ratify a fraud on the minority. Even åf it was conceded that the 
directors were acting in a bona fide manner, yet if they were 
appropriating to themselves advantages or property which belonged 
to the company, and an issue of shares at par could easily be such 
an advantage, then it would seem on the authority of Ngurli Lid. v. 
McCann,” that such actions could not be ratified. In that case 
Williams A.C.J., Fullagar and Kitto J.J. categorically stated: 


“But even in general meeting a majority of shareholders 
cannot exercise their votes for the purpose of peppropriating 
to themselves property or advantages which ong to the 
company for that would be for the majority to oppress tho 


minority. The right to issue new capital is an advantage which 
belongs to the company.” 


More recently in Provident International Corporation v. Inter- 
national Leasing Corporation Ltd. Helsham J. has strengthened the 
view that in Australia ratification by the shareholders will not 
necessarily validate an improper allotment of shares by directors. 
His Honour stated *: 

‘“ The reason why the rule in Foss v. Harbottle does not apply 
in a case of fraud on a power such as the present no doubt 
resides in the fiduciary nature of the duty owed and the fact 
that it is owed to all the corporators of the company; a breach 
of duty owed to an individual shareholder as one of the corpor- 
tors could not be ratified by a majority of shareholders, any 
attempt by a majority to ratify a breach of a fiduciary duty by 
directors would be no less a fraud qua that shareholder than was 
the case in the acts of the directors; it is possible that all the 
corporators might confirm the actions of the directors, but this 
is not the question here . . . in a case such as the present 


31 [1974] 2 W.L.R. 689 (P.C), [1974] A.C. 821. 
33 See note 1. #3 (1953) 90 CL.R. 425, 447. 
34 [1969] N.S.W.R. 424, 440; (1969) 89 W.N. (N.S.W.) Pt, 1, 370, 381. 
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there has been an abuse of power and I do not think that 
a general meeting can resolve that the directors should act in 
abuse of their powers, or that such an abuse can be ratified 
where it has resulted in a breach of duty of a fiduciary nature 
owed to some person not a party to the resolution to ratify. It is 
in this sense that I think Buckley J. looks at the matter in 
Hogg V. Cramphorn Ltd. [supra].” 


However, with respect to His Honour’s opinion it is very difficult 
to reconcile the statements made by him in the Provident International 
Corporation case with the decision of Buckley J. in Hogg v. 
Cramphorn Ltd. It is submitted that the main weight of Australian 
authority supports the view that a bare majority of shareholders 
cannot ratify an improper issue of shares authorised by the directors. 

However the Winthrop Case tends to support the contrary view. 
The facts of the case may be summarised as follows: 

A company’s articles of association placed the control of its 
shares, including the allotment of shares, and the management of 
its business, including the making of contracts, in the hands of its 
directors. f 

After becoming aware that this company (the offeree) was the 
target of a take-over bid proposed to be made by another company 
(the offeror) the directors of the offeree, with the object of defeating 
the take-over, entered into negotiation for a merger between the offeree 
and a third company involving the purchase by the offeree of certain 
retail stores from subsidiaries of the third company and the issue of 
shares in the offeree to those subsidiaries in part payment. 

The offeror, after acquiring on the open market 14:54 per cent. 
of the offeree’s issued capital, commenced a suit and obtained inter- 
locutory injunctions restraining the offeree and the third company 
from proceeding with their proposed arrangements, and a subsidiary 
of the offeror made a formal take-over offer to the shareholders of 
the offeree. 

An extra-ordinary general meeting of the shareholders of the 
offeree convened for that purpose, passed resolutions approving the 
entry, by the offeree into a contract to purchase the stores and 
the issue of shares in part-payment therefor. 

Prior to this meeting, both the offeror and the offeree had 
circularised the shareholders of the offeree detailing the pros and 
cons of their respective proposals. 

On the. motion of the offeree, Bowen C.J. in Equity dissolved the 
injunctions, after having heard argument on the questions and 
assuming that the directors of the offeree were motivated by an 
improper purpose (resistance to the take-over) rather than a 
permissible purpose achieving a valuable commercial objective. 

Leave to appeal was granted on condition that, if the appeal 
failed, the appellant would consent to judgment in the action. 

It was held by the whole Court that a general meeting of the 
shareholders in a company, to whom a proper and full disclosure 
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of all relevant facts has been made, may ratify an exercise of power 
by the directors of that company which constitutes a breach of their 
fiduciary duty to the company; and may give advance authority for 
an exercise of power which would otherwise involve such a breach. 

Glass J.A. also held that a full and proper disclosure had been 
made in the notice sent out by the directors of the offeree company, 
and therefore the decision of the trial judge in dissolving the 
interlocutory injunctions was correct. 

Samuels J.A. held that if the resolutions passed by the share- 
holders of the offeree company were to be effective, then the notices 
sent to them concerning the meeting would need to set out clearly 
the nature of the contemplated breach of the directors’ duty, and 
also make clear to the shareholders that the directors sought to be 
absolved from their breaches of duty. The notices should also state 
that the meeting would be asked to authorise the breaches of duty, 
and further to waive their consequences. Since in the instant case 
the notice did not adequately state what it was proposed that the 
meeting should do, Samuels J.A. held that the interlocutory injunc- 
tions should be continued. His Honour was not prepared to permit 
Tesort to be had to the circular issued by the offeror company in 
order to make good any defect in the material supplied by the offeree 
company, as this would leave the shareholders in an uncertain 
position of having to determine which notice was correct in its stated 
legal effect. Shareholders should be entitled to assume that their 
directors’ statements as to the legal consequences of resolutions 
passed at a general meeting are correct. Further, shareholders 
cannot be asked to waive their rights without full knowledge of the 
facts and the legal consequences of their actions.*® 

Samuels J.A. also held that the shareholders could not in this 
instance approve the actions that were proposed by the directors 
as this would be to usurp powers that were exclusively vested by the 
articles in the directors of the company. In this respect His Honour 
applied the well known case of John Shaw and Sons (Salford) Ltd. v. 

Shaw. EK) 

Mahoney J.A. emphasised that the assumption that the Court was 
required to make at the outset, namely that the directors of the 
offeree company were motivated by an improper purpose rendered 
the resolutions passed by the shareholders unsatisfactory as it was at 
least possible that the shareholders in general meeting may have 
had precisely the same collateral purpose as the directors, that is an 
intention to defeat the take-over rather than a proper “ company ” 
purpose. If this was so, then the shareholders would not have been 
acting in the interests of the company as a whole and hence their 
resolution would have been invalid. 

As Mahoney J.A. stated’: “If the shareholders had such a 

35 Kaye v. Croydon Tramways Co. [1898] 1 Ch. 358, 373, applied by Samuels J.A. 


a6 [1935] 2 K.B. 113, 134, See alo Automatic Seif-Cleansing Filter Syndicate Co. 
Ltd. v. Cuninghame [1906] 2 Ch. 34. 37 [1975] 2 N.S.W. L.R. 666, 709. 
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purpose, then it would be a serious question to be argued whether 
that would put the resolutions beyond the power of the company in 
general meeting and one on which Winthrop might well succeed.” 

The difficulty is, as ever, to establish that the shareholders had 
such a collateral purpose when voting on the ratification resolution. 

Professor Lindgren points out ** that individual shareholders have 
in the past brought proceedings for both injunctive and/or declara- 
tory relief, in some cases without even an objection being raised 
based on the rule in Foss v. Harbottle.** In other cases the defence has 
been raised but rejected,“ and these questions have been answered 
on general equitable principles without referring to the locus standi 
conferred on the plaintiff by sections similar to section 155 of the 
Australian Uniform Companies Acts, (cf. s. 116, U.K. Companies 
Act 1948). 

Professor Lindgren cogently asks,‘' ‘‘ Why are proceedings by an 
individual shareholder in respect of a board’s exercise of a power 
for an improper purpose excepted from the Foss v. Harbottle rule?” 
The answer tentatively provided is that each member of a company 
has a personal contractual right created by section 33 of the Uniform 
Companies Acts (cf. s. 20, U.K. Companies Act 1948) to have the 
memorandum and articles observed, and that it is an implied term of 
the company’s constitution that directors’ powers will only be 
exercised for proper purposes. As Menzies J. stated in Ashburton 
Oil N.L. v. Alpha Minerals N.L.“: “ A shareholder who would be 
affected by the exercise of a company’s powers is entitled to demand 
and enforce that the company’s power should be exercised lawfully.” 

Also Aickin Q.C. (now Aickin J. of the High Court) for the 
plaintiff in Harlowe’s Nominees Pty. Ltd. v. Woodside (Lakes 
Entrance) Oil Co. N.L. stated“: “ The plaintiff is not a representa- 
tive party and is suing because of its personal right and the dilution 
of its personal interests.” 

Three of the judges of the High Court in Ashburton Oil N.L. ~v. 
Alpha Minerals N.L.“ held that the fact that the plaintiff was a 
majority shareholder in the company did not in itself create an equit- 
able fight to seek an injunction to restrain a share issue, but on the 
other hand the mere fact that the plaintiff was a shareholder was 
sufficient ground to support the proceedings. 

Also Fullager J. in Grant v. John Grant & Sons Pty. Lid. had 
stated earlier +: 

88 Seo his article “ The Fiduciary Nature of a Company Board's Power to Issue 
Shares,” in (1972) 10 University of Western Australa Law Review 364, 384. 

See Punt v. Symons & Co. Lid. [1903] 2 Ch. 506; Piercy v. S. Mills & Co. 
[1920) 1 1 Ch. 77; Peters American Delicacy Co. V. Heath (1939) 61 CLR. 457. 

40 Hogg v. ee cn ek loc. cit., Bamford v. Bamford loc. cit. 

41 loc. cit, note 22, at 

49 (1971) 45 ALIR. ere 167; (1971) 123 CL.R. 614, 630. 

43 (1968) 121 C.L , 486. 

44 (1971) 45 A.LJR 162; (1971) 123 CLR. 614. 


45 (1951) 82 CLR. 1, 48. See also Smith (Howard) Ltd. v. Ampol Petroleum Ltd. 
[1974] A.C. 821; [1974] 1 NS.W.L.R. 68; 48 ALJR. 5. 
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“, .. there have been breaches of the provisions of the articles 
of association and . . . any member of the company who has 
not assented to such breaches is prima facie entitled to enlist 
the aid of the courts for the purpose of undoing the effect of 
such breaches. ... A general meeting has no power to override 
articles of association. A departure from the articles is always 
prima facie challengeable, unless all the members of the 
company have agreed to the departure and the transaction is 
not otherwise open to objection.” 


This line of reasoning leaves unexplained the cases where the rule 
in Foss v. Harbottle has been applied, for example, Mozley v. 
Alston “* and MacDougal v. Gardiner." As Gower points out “* it 
would even enable a shareholder to enforce a provision in the 
articles stating that he is to be the company’s solicitor by simply 
saying, “I am a member of the company and I insist that the 
company’s legal business be carried out in the manner prescribed 
by the articles.” “* 

There seems to be little doubt that the same facts may give rise 
to both corporate (“ derivative ”) and personal actions (either 
representative or purely individual). It would also appear that both 
personal and “derivative” claims can be joined in the one action 
provided that they arise from the same transaction. Even in the 
United States, with its vastly greater experience with derivative 
actions there is no clear distinction between individual and derivative 
actions. For example, the individual action can merge into a class 
action when the originai plaintiff or group of plaintiffs represent the 
main body of shareholders, or when it would not be practicable to 
join all interested parties in the action. Also a derivative action 
can become an individual action if an order is made to wind up the 
company in the course of the litigation. 

In a recent Canadian decision ** it was established that “ mis- 
leading information” disseminated by the management to the 
shareholders can lead to a breach of both personal and corporate 
Tights, 

As Professor B. V. Slutsky" points out, a misleading annual 
report authorised by the directors and sent to the shareholders is 
a sufficient basis to ground a personal action. This will be of 


4¢ (1847) 1 Ph. 790 especially at pp. 796 and 199; 41 BR. 833. 

41 (1875) 1 Ch.D. 13 (C.A). 

48 The Principles of Modern Company Law (3rd ed., 1969), at p. 265. 

49 For the contrary view see Eley v. Positive Government Security Life Assurance 
Co, (1876) 1 Ex.D. 88 (C.A.). Sec also an informative article on this 

G. D. Goldberg, “ The Enforcement of Outslder—Rights Under Section 20 (1) of 
The Companies Act 1948 (U.K.)” (1972) 35 MLR. 362, Mr. Goldberg points out 

and 


ppeal. 

51 “ Shareholders’ Personal Actlons—New Horizons ” (1976) 39 M.L.R. 331, 333. 

See also S. Beck, “ An Analysis of Foss v. Harbottle,” Studies in Canadian Company 
Law, 545 (1967, ed. Ziegel). 
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considerable importance for Canadian company law as it should 
establish shareholders’ rights to bring personal actions to enforce 
the corporate proxy legislation. 

In the Goldex case the judges of the Ontario Court of Appeal 
stated that “ it has long been the law ” that the minority may sue 
personally when there has been “an oppressive and unjust exercise 
of power ” by the majority. Professor Slutsky submits ** that this is 
not a correct statement of the present Canadian law, and that the 
cases cited by the court do not support the propositions asserted. 
The well-known American cases such as Perlman v. Feldman ® and 
Jones v. Ahmanson * which clearly establish that majority share- 
holders have fiduciary duties to the minority, have not been accepted 
as yet in either England, Canada or Australia. 

It should also be stressed that some problems remain even in 
those countries like Canada that have recently developed both 
statutory and common law provisions dealing with derivative actions. 
For example, in the case of ratification of directors’ acts section 
222 (T) of the British Columbia statute provides that actual or 
possible approval by the shareholders is to be taken merely as an 
evidentiary factor by the court when deciding whether to grant 
leave -to minority shareholders to institute proceedings on the 
company’s behalf. 

Finally, it is submitted that the full High Court of Australia has 
laid down the clear principles to be applied when considering the 
ratification of directors’ actions in Australia, and that any qualifica- 
tion or refinement of these principles will only lead to further 
uncertainty and confusion in this difficult area of company law. 


HARVEY MASON * 





53 At p. 333. §8 (1955) 219F 2d 173. 
s4 (1969) 460P 2d 464 (Calif.S.C.). (But see now in England, Clemens v. Clemens 
[1976] 2 All E.R. 268, noted Joffe (1977) 40 MLR. 71.) 
* Department of Commerce, University of Queensland, A 


STATUTES 


THe Hovsine (HOMELESS Prrsons) Acr 1977 


THE shift of primary responsibility for the homeless from social 
services to housing departments effected by this statute seems to 
indicate that, for the first time, it is officially recognised that what 
has been described as the “ disaster ” + of homelessness is essentially 
a problem of housing policy and of the structure of the housing 
market rather than one of the personal inadequacies and behavioural 
failings of the homeless themselves. 

However, the Act provides nothing like a comprehensive solution 
to the problem of homelessness as a whole. Its main beneficiaries 
are likely to be homeless famiktes but it is possible that it wall leave 
them no better off—and, in some respects, even worse off—than they 
were before. This is partly due to well-organsed opposition from 
district councils and Conservative M.P.s, who managed to amend 
the BHI considerably on its passage through Parliament, and partly 
to limitations anposed by the Code of Guidance,” published by the 
Department of Environment, to which ell local authorities must 
have regard in exercising their functions under the Act. If the Act 
does indeed fail it will be because it fails to comprehend the complex 
nature of the problem of homelessness. To some extent this obviously 
represents a “purposeful ignorence” on the part of successive 
governments which have been reluctant to provide the resources 
which a comprehensive solution to the problem would demand. 
Equally, however, this failure to understand the nature of the overall 
problem might stem from the concentration of the media and 
academic researchers upon only two related aspects of the problem: 
the vast increase in the number of families who have had to apply 
to local authorities for temporary accommodation and the inad- 
equate mature of the assistance which they charactezistically 
received. 


The Problem of Homelessness 
(a) The size of the homeless population 


In 1971 Greve estimated that in inner London the number of 
people living in local authority temporary accommodation had risen 
from a post-war low of about 1,500 in 1955 to 9,000 in 1970 and by 
150 per cent. between 1960 and 1968. Although Greve and other 
writers have suggested thet homelessness has traditioneHy been 
most acute in London, he shows that during the same period the 
numbers living in temporary accommodation grew even faster (by 
195 per cent.) in other urban areas and by over 100 per cent. in the 

1 See R. Bailey, The Homeless and Empty Houses (1977), Chap. 2. 


2 See DoE Circular ¥16/77 and DoE, Housing (Homeless Persons) Act 1977, 
Code of Guidance. 
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rural counties.? As Greve acknowledges, his figures almost certainly 
underestimate the total number who became homeless in that 
period.‘ They exclude both single people and childless couples to 
whom local authorities were rarely, if ever, prepared to offer 
temporary accommodation. Secondly they represent only those 
families accepted into temporary accommodation rather than the 
families applying for it. It is likely that most of those who were not 
accepted were not literally without a roof, since local authorities 
seem not to have turned away families genuinely in urgent need of 
housing. However, most famikes which applied for assistance were 
probably living in severe housing stress. The number of such applica- 
tions probably constitutes a far more realistic account of the 
families which, according to any reasonable criteria, should be 
considered “ homeless” than is the total of those accepted into 
temporary accommodation. Sheker have suggested that over the 
whole country the total number of families applying for local 
authority help rose from 22,454 in 1969 to 33,225 in 1973,° whilst 
a more recent estimate put the present total at around 52,000.* 


(b) Local authority provision 

Responsibility for providing help to homeless fam#ltes rested, 
until 1974, with Social Services Departments. Since these depart- 
ments had very little housing stock, they tended, until the late 
1960s, to accommodate homeless famikies in hostels, many of which 
had originally been built as workhouses which had been handed over 
to local welfare departments when the Poor Law administration 
was finally dismantled in 1948. In such hostels families might be 
split up and accommodation might often be available on only an 
extremely temporary basis. For example, in Swansea, if a family 
was homeless because of eviction for rent arrears, only the mother 
and children were admitted to a hostel. If after a maximum of 
three months they had not found somewhere else to live, the 
children were taken into care and the mother permitted to remain 
at the hostel on a nightly basis for a further two weeks.’ 

Hdwever, by the early 1970s local authorities, particularly in 
London, were tending to place homeless families in hotels or 
guest houses. The shift in policy resulted partly from increasing 
demand for temporary accommodation and partly from the public 
outcry following the screening of the television play Cathy Come 
Home leading to central government pressure on local authorities 
to limit their use of hostels. It has been suggested that since local 
authorities tended not to limit the time families could spend in this 





3 J. Greve, S. Page and S. Greve, Homelezmess in London (1971), p. xv. 
4 Ibid. pp. 58-64. she Balley, Bed and: Ereatast; ans (ATD, p. 3: 
© M. Bowen, Sunday Times, January 1, 1978, p. 4. The Dopartment of Environ- 
ment claims that in 1975 there were 50,000 applications for local authority assistance, 
of which 34,000 were actually admitted into temporary or permanent accommodation. 
See DoE, Housing Policy, a Consultative Document (1977) Cmnd. 6851, para. 12.11. 
1 B. Glastonbury, Homeless near a thousand homes (1971), pp. 40-45. + 
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kind of accommodation one result was to keep more famikies to- 
gether.* However, a Shelter report in 1974 showed that conditions 
were often very bad and that the establishments used were often a 
long way from the area #n which the family had lived and worked; 
jobs frequently had to be given up when a family moved into such 
accommodation.’ It is estimated that between 1971 and 1977 local 
authorities in England and Wales spent £18-3 msition on bed and 
breakfast accommodation. +° 


(c) Beyond homeless families: the heterogeneous population 

A basic distinction is often drewn between the single homeless 
and families, and Kinghan in a recent study of squatters suggests 
that this is often done in order to distinguish the “ feckless ” and 
the “ undeserving ” from those in “ genuine ” need and therefore 
worthy of sympathy and support. He thinks it futile to attempt to 
pinpoint morel worth but argues that it is nevertheless valuable 
to separate the two groups, “in terms of the differential constraints 
which they face in the housing market.” 1 Economically, both are 
reliant upon the private or public rented sectors. However, families 
have often found it difficult to secure housing in the former whilst 
single people have traditionally received very little assistance from 
the latter. Any attempt at a comprehensive solution to the problem 
of homelessness must recognise this basic distinction. Furthermore, 
it must also recognise that these two “ sub-groups ” are themselves 
somewhat heterogeneous. Research on homeless families by Greve in 
London and by Glastonbury in South Wales and south west England 
showed not only differences between one place and another but 
also that after 1968 a large minority of immigrant families appeared 
in the London sample, seemingly for the first time. These differed 
markedly in age, family and occupational structure from the 
samples of “native-born” homeless families. Similarly the sub- 
group of the single homeless contains not only the young, mainly 
lower-professional or unskilled, people drawn into the cities in an 
often fruitless search for work, but also a range of usually middle- 
aged people, perhaps drug-addicts, alcoholics, ex-prisoners or mental 
patients, defined as suffering from some social or psychological 
disorder. 





pp. 24-25, * R. Bailey, Bed and Breakfast. 

1¢ R. Balley, The Homeless and Empty Houses, p. 30. For a general discussion of 

the costs and profits involved in the “ bed and breakfast ” 
Kinghan, 
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Given the diverse nature of homelessness it is hardly surprising 
to find diversity of views about causes and solutions. For Greve, 
Kinghan and Bailey, its causes rest in the uncertainties and inad- 
equacies of the rapidly dec#ining private rented sector and the public 
sector’s failure to fill the resulting gaps in housing supply. Many in 
their samples had either been evicted from private rented accom- 
modation or had left it because of intolerable conditions. For Drake 
and Biebuych it is “the dramatic increase” in the formation of 
single person households, These tend to be concentrated in urban 
areas and perticularly in London, where there is already acute 
housing stress. !" Famaily, for Glastonbury, homedessness is a function 
of the socio-economic and psychological problems of the families and 
individuals concerned. He emphasises the high level of marital 
breakdown, fatherless families, poverty, severe debt and what he 
terms ‘‘ behavioural difficulties” in his sample of families.** 

The Department of Environment appear to agree with him, 
since the recently pubkshed review of housing policy rather blandly 
asserted that ` [T]he main reason for homelessness among those 
helped by docal authorities was domestic disputes.” |! However, 
Madeline Drake has argued that many of these “ domestic disputes ” 
stemmed from situations in which a family with no home of its own 
was sharing overcrowded accommodation with friends or relatives.** 
Perhaps her arguments can usefully be seen as a warning against 
oversimphistic statements about the cause of homedessness. In some 
cases homelessness # indeed associated with a range of ‘“non- 
housing ” problems, whilst, in others—and probably the vast ma- 
jority—a homeless person requires nothing more than housing which 
is adequate to his needs. As Donnison comments: 

“The varied and changing range of people described as single 
homeless need many different kinds shelter which range 
from housing in which the residents are well able to look after 
themselves to other forms of eccommodation where they can 
pe bulk E aane to the stand and from weil equipped, 
purpose buik housing to the est shelters providing l#ttle 
more than a refuge from the rain men who might otherwise 
be sleeping out.” 1° 


The common need of all homeless people is accommodation and it 
is precisely this with which they have never been adequately 
provided. Perhaps discussion of overall solutions though necessary 
is really academic, since the main aim of administrative and 
legal arrangements appears to have been to limit as far as possible 
the number of homeless people for whom accommodation has to be 
provided. 


14 Greve, op. cit. Chap. 4; Kinghan, op. cit. Chap. 5; Bailey, The Homeless and 


Empty Housex, Chap. 2. 15 Drake and Blebuych, op. cit. note 13, Part I. 
16 Glastonbury, op. cit. Chap. 3. 
11 Dok, Housing Policy, a Consultative Document, para. 12.12, 


19 Introduction to Drake and Biebuych, op. cit. p. iv. 
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The Legal Framework 1948—1977 


The uncertainty about the essential nature of the problem of 
homelessness and, more importantly, the refusal on the part of 
successive governments to acknowledge that it could only be resolved 
by the provision of adequate housing has inevitably been reflected 
in the legal framework from 1948 until 1977. 

In the first place the duties to assist homeless families were 
placed, by the 1948 National Assistance Act, upon welfare (later 
social services) rather than upon housing departments.*® Secondly, 
it was not clear from the Act what these duties were. Section 21 (1) 
(b) spoke of a duty to provide “temporary accommodation for 
persons who are in urgent need thereof, being need arising in cir- 
cumstances whach could not reasonably have been foreseen or in 
such other circumstances as the authority may in any panticular case 
determine.” Whether this wording, which was repealed by the 1977 
Act, was adequate to cover ail the policies adopted to deal with 
homedessness is doubtful. First, it may not have covered someone 
who was homeless as a resukt of lawful eviction or because his lease 
had expired. Neither case mvolves unforeseeable circumstances. 
However, a circular published in 1948—the first of many which et- 
tempted to “ clamfy” section 21 (1) (b)} asserted that the wording 
was to be taken to cover eviction.™! Secondly, section 21 (1) (b) 
Clearly envisages the provision of temporary accommodation only and 
by section 21 (4) local authorities were instructed to provide such 
accommodation in premises managed either by themselves or by 
other local authorities. Thus, the expedient of placing homeless 
families in privately owned hotels for unlimited periods was, in all 
likelihood, unlawful." Furthermore, it is difficult to decide who 
was owed a duty under section 21 (1) (b). It spoke of a duty 
towards persons; yet, almost all local authorities, seemingly with 
ministerial blessing, interpreted it as being owed to families only. The 
Department of Enwronment’s Circular 18/74, which inter alia at- 
tempted to shift responsibility for homeless families on to local 
housing departments, also tried to clarify to whom they would be 
responsible. It broadly resurrected the wording of the 1948 Act 
so that housing departments were to owe a duty to all homeless 
people, except where the local “ housing situation ” was particularly 
difficult; in which case the duty was restricted to those in the 
“priority groups” identified in the circular.” Moreover the Act 
failed to provide any means of redress for a homeless person who 





20 This duty was changed by s. Se eae Toal ee intoa 
power to provide accommodation with the approval of the Secretary of State for 


that he directed. By DHSS Circular 13/74, the Secretary of State retmposed the duty 
contained tn the 1948 Act. 
31 Ministry of Health Circular 87/48, para. 15; cf. dictum of Edmund Davies L.J. 
in Borough of Southwark v. Williams [1971] 2 All E.R. 175, 181. 
23 R, Balley, Bed and Breakfast, pp. 53-54. 
23 DoE Circular 18/74, paras, 8-12 
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considered that a local authority had failed in its duty. Such 
sanctions as the Act did provide were vested in the National 
Assistance Board (ater the Supplementary Benefits Commission) 
which, under section 25, might require a local authority to provide 
a homeless person with accommodation, and in the Minister who, 
under section 36, was given exclusive power to remedy any failure 
by local authorities to exercise their functions under the Act. 
However, no Minister ever used the section 36 powers and the 
Supplementary Benefits Commission took the view that to exercise 
their section 25 powers in an individual case would prejudice the 
welfare of homeless people as a whole.* 

The 1948 Act as amended by subsequent degisiataon and minis- 
terial circulers thus provided an extremely shaky basis upon which 
to establish policies for assisting homeless people. Furthermore, 
Circular 18/74 may well have made it difficult to determine whether, 
in any given area of the country, the duties under the Act were to 
be performed by the social services or housing department.” 


The Housing (Homeless Persons) Act 1977 

(a) Local authority duties 

G) Which department? The Act places the primary duty to 
assist a homeless person on the housing department to which he 
initially applies for help. However, there appear to be two ways in 
which that housing department could shift its responsibility on to 
another agency. First, the housing department might determine that 
neither the applicant nor any member of his household has a 
“local connection ” with its area but does have a “local connec- 
tion ” with the area of another housing authority. It can then pass 
responsibility for the applicant over to that other housing authority 
by following the somewhat elaborate procedure laid down in section 
5. According to section 18 an applicant or a member of his house- 
hold has a “local connection ” with any area in which he & or 
was in the past normally resident out of choice or in which he is 
employed or with which he has family associations. A person can 
also be deemed to have a “local connection ” with an area “ because 
of any special circumstances.” 

Secondly, a housing authority could invoke powers under section 
9 and request the co-operation of other agencies specifled in the 
section—including, most interestingly, the local social services 
department—in the performance of some of its main duties under 
the Act, Once a housing authority requests their co-operation, these 
agencies must “‘ co-operate with the housing authority in rendering 
such assistance in the discharge of the functions to which the 
request relates as is reasonable in the circumstances.” ** 


4 B. Widdowson, “ Homelessness, the Law’s Cruel Delays,” ROOF, Vol. 1, p. 102 
ee 8 35 Seo generally Shelter, Blunt Powers and Sharp Practices (1976). 
ra . 
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These powers seem to enable housing authorities to shift primary 
responsibility for assisting the homeless back on to social services 
departments. Admittedly the “ Code of Guidance ” envisages that 
housing departments will use section 9 in order to gain social 
services assistance with the establishment of effective methods of 
preventing homelessness or with the inquiries which have to be 
undertaken.”’ 

However, social services could be required under sections 9 and 
21 (1) (a) of the 1948 Act to provide accommodation for any home- 
less people requiring sheltered accommodation. It is impossible to 
predict the extent to which such a shift of responsibility will take 
place. However, the circular accompanying the Code of Guidance 
allows for the possibility of finances, which will be transferred from 
social services to housing departments to take account of the 
latter’s new duties under the Act, being transferred back again 
if it appears that social services departments are still having to 
assist homeless people.** 

(ii) What are the housing authority's duties? The uncertainty in 
the law before 1977 was caused partly by having to read the 1948 
Act along with a whole set of ministerial circulars. Section 12 of 
the 1977 Act provides that housing authorities must have regard to 
general and specific guidance from the Secretary of State. A 
circular and a Code of Guidance have already been published. 

It is clear that a housing authority could be under a duty to 
provide an applicant with accommodation or to assist him to move 
and store his furniture and personal effects. However, these duties 
are hedged about with further conditions and the only duties which 
a local housing authority owes to all applicants for help are, where 
it has reason to believe that they are “ homeless,” to make initial 
inquiries under section 3, to notify him under section 8 if it decides 
that he does not qualify for accommodation and, arguably, to 
provide advice and assistance, 


(a) INITIAL INQUIRIES AND NOTIFICATION. Under section 3, housing 
authorities have discretion as to whether they undertake inquiries 
and what they inquire into. First, they need only inquire where 
they “have reason to believe” that an applicant is “ homeless or 
threatened with homelessness.” Secondly, inquiries may be Hmited to 
those which satisfy the authority of an apphicamt’s stetus under 
the Act; if they “ think fit” the authority may investigate whether 
an applicant has a local connection with the area of another 
authority.?® - : 

However, the Code of Guidance suggests that housing authorities 
should attempt to complete their inquiries, in one interview, and “ to 
give priority to assessing the urgency of the situation and the scope 
for action to prevent it or, in appropriate cases, delay homelessness.” 
The Code, although reminding authorities to conduct their inquiries 


37 Code, para. 7.5. 38 Circular, pera. 13. 395 3. 





180 THE MODERN LAW REVIEW [VoL 41 


in as sympathetic a manner as possible, suggests that they inform an 
applicant of the offences which he can commit under section 11 of 
the Act at this initial interview.*° Section 8 imposes a duty on 
authorities to notify applicants of their decision and to give reasons 
where they have decided that they do not qualify for 
accommodation. 

(b) THE PROVISION OF ADVICE AND ASSISTANCE. Under section 4 a 
housing authority which determines that an applicant is homeless 
or threatened with homelessness, but does not qualify for accom- 
modation because he is not in “priority need” and/or became 
homeless or threatened with homelessness intentionally, must never- 
theless furnish htm with “advice and appropriate assistance.” The 
latter is defined in section 19 as “such assistance es a housing 
authority consider it appropriate in the circumstances to give him 
in any attempts that he may make to secure that accommodation 
becomes or does not cease to be available for his occupation.” 

Where the applicant was only “threatened with homelessness ” it 
would seem that this wording might, for example, cover the pro- 
viston of legal services to help fight a possession action, if, for some 
reason the applicant does not qualify for legal aid. However, the 
Code suggests that local authorities should only offer assistance 
to the extent permitted by their resources and that policies which 
they might adopt to help someone to avoid becoming homeless 
might include training their officers in the intricacies of the Rent 
Acts, directing a private sector tenant to a lawyer to help him 
defend an impending possession action and possibly arranging to 
pay off any rent or mortgage arrears,’! 


(c) THE PROVISION OF ACCOMMODATION. Quite clearly the Housing 
(Homeless Persons) Act will ultimately be judged by the extent to 
which it helps to make adequate accommodation more available 
than it was before to those people who require it. Although it will 
clearly not produce the comprehensive solution to the problem of 
homelessness discussed elsewhere in this paper, it was hoped that to 
shift-responsibility for homelessness from social services to housing 
departments woudd at least end the policy of placing homeless 
people in hotel and hostel accommodation. Unfortunately this hope 
may not be realised. In detailing the kinds of accommodation which 
housing authorities will have to provide to the homeless in “ priority 
need” the Code of Guidance appears to suggest that a housing 
authority should first consider the possibility of taking steps to deport 
any foreign-born homeless ** and then it should tilt at a couple of 
windmills—examining the possibility of the homeless applicant 


30 Code, paras. 2.1-2.7. 31 Ibid. peras. 6.1-6.5 and Annex, paras. Al-A1.16. 
i somewha 
they cannot discriminate on the basis of nationality. However, it suggests that they 


look carefully into the conditions under which any foreign born applicants were 
htttally permitted to enter this country. 
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purchasing property with the help of a mortgage and seeing what 
the private rented sector might have to offer. It should then examine 
a number of options including the use of mobile homes, short life 
accommodation, hostels and reception centres and hotels or guest 
houses, ekthough the Code suggests that these “should allow the 
family to use the rooms during the day and have access to cooking 
facilities, especially if young children are involved.” It would seem 
that, only as a final resort should homeless people be given local 
authority accommodation of a decent standard.?? 

The extent to which the spectre of National Assistance provision 
will still haunt homeless families can, perhaps, best be seen in the 
circular which accompanied the Code, Paragraph 14, mindful no 
doubt of the questionable legality of social services departments 
accommodating homeless families in bed and breakfast accom- 
modation, suggests that if housing departments want to follow the 
same policy they will have to claim as authority section 111 of the 
1972 Local Government Act, which gives local authorities powers 
to do anything which is conducive or incidental to the discharge 
of any of their functions. 


(iii) To whom are housing authority duties owed? 

To qualify for any assistance under the Act, an applicant must 
show that he is either “ homeless ” or “ threatened with homeless- 
ness.” However, in order to qualify for actual accommodation he 
will also have to show that he has “ priority need” and has not 
become homeless or threatened with homelessness “intentionally.” 


(a) “ HOMELESSNESS” AND “ THREATENED WITH HOMELESSNESS.” 
Under section 1 of the Act “ homelessness ” is defined in legal 
rather than in “real” terms. An applicant must provide evidence 
that neither he nor “any other person who normally resides with 
him” as a member of his family or in circumstances in which the 
housing authority consider it reasonable for that person to reside 
with him has any accommodation which any of them is legally 
entitled to occupy by virtue of an interest in it, a court order, an 
express or implied licence or an Act which, like the Rent Acts, 
would give a right to remain in occupation. An applicant is also to 
be considered homeless if he cannot secure entry to his accom- 
modation or if he will probably face violence or threats of violence 
if he attempts to occupy his accommodation, or if he lives in a 
mobile home or houseboat for which he cannot find a site or 
mooring. A person is “threatened with homelessness” if it is 
likely that he will become homeless within 28 days. 

These definitions, relying as heavily as they do upon legal “ terms 
of art ” should prove relatively easy to apply. However there could 


33 Jbid. Annex, paras. A2.1-A2.15. As these paragraphs show, local authorities 
must also have reference to DoE Circular 76/77, which outlines a number of ways in 
which they might attempt to make better use of any empty or underoccupled housing 
in thelr areas. 
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well be difficulties is assessing the homelessness or otherwise of a 
squatter whose “landlord” had neither given him a licence to 
occupy the premises nor had taken steps to evict him. 

(b) “ Prioriry NEED.” The categories of “ priority need” laid 
down in section 2 follow closely the “ prionty groups ” in Circular 
18/74.°* Thus the term covers applicants with children living with 
them, those who have been rendered homeless as a result of disaster 
such as flood or fire, those who are “vulnerable” as a result of 
age, disease or handicap or who have such vulnerable people with 
them and finally pregnant women and those with pregnant women 
in their households. The Secretary of State is given powers under 
section 2 to extend the categories of priority need but has not so far 
done so. However in the Code of Guidance local authorities are 
asked to secure whenever possible that accommodation is made 
available to battered women without children and homeless young 
people “‘ who are at risk of sexual and financial exploitation.’ ** 

Perhaps, then, the main distinction between “ priority need” under 
the present Act and “ priority groups” under the previous legis- 
lation lies in the fact that now an applicant’s not being “in priority 
need” is an absolute bar to a right to receive accommodation from 
the housing authority.** Under Circular 18/74 local authorities were, 
in theory, only able to discriminate between those in priority groups 
and those not in priority groups where there was pressure on local 
housing, 

(c) “ INTENTIONAL ” HOMELESSNESS. Under section 4 an applicant 
who is deemed by a local housing authority to have become home- 
less or to have been threatened with homelessness “ intentionally ” 
is to have only a limited right to accommodation even if he is in 
“ priority need.” This limitation on a housing authority’s duty repre- 
sents the major victory achieved by the Association of District 
Councils and the Conservative M.P.’s as the Bill went through 
Parliament, Indeed, to judge from the contribution by many prominent 
opposition spokesmen to the debates, one might believe that the 
ceatyal problem in dealing with homelessness was how to deal with 
those who intentionally render themselves homeless in order to 
jump the queue for permanent local authority housing. The spectre of 
self-induced homelessness “ was raised again and again by opposition 
spokesmen who produced few documented cases and no statistical 
evidence in support of their claims.” *” 

Under section 17 a person is deemed to have become homeless 
intentionally, subject to a defence of “ good faith,” “If he does or 
fails to do anything in consequence of which he ceases to occupy 
accommodation which is available for his occupation and which it 
would have been reasonable for him to continue to occupy.” The 

34 DoE, Circular 18/74, paras. 8-12. : 

38 Code, para. 2.12 (c) (Hf). 86 Se. 4 (2-4 (5). 


37 N. Raynsford, “ Homeless Bill Emasculated by Parliament,” ROOF, Vol. 2, 
p. 100. 
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local authority may evaluate the “reasonableness” of his ceasing 
to occupy accommodation by taking account of the “ general circum- 
stances prevailing in relation to housing” in its area. The Code says 
that this must be assessed by reference to the number of people in the 
local area who are living in worse conditions. The Code also suggests 
that those who sell their homes, fail to maintain mortgage repayments 
or who get into rent arrears are generally to be considered as 
intentionally homeless, whilst battered wives and women who lose 
their accommodation as a result of pregnancy are not.’* Finally, the 
Code suggests that the onus lies on the local anthority to show 
intentional homelessness and, perhaps more in hope than in 
expectation, that numbers are expected to be small.” 


Conclusion 


The Housing (Homeless Persons) Act does, overall, make the legal 
obligations of local authorities to homedess people clearer. The Act 
has probably succeeded in shifting primary responsibility for the 
homeless on to the one local authority department which controls 
housing resources. Furthermore, it specifies clearly what is meant by 
“homeless ” and how housing authorities are to reach decisions about 
particular cases and which groups are to receive which services. On 
the other hand, it is by no means clear what is meant by “ advice 
and assistance” but, one would suspect that the homeless who only 
qualify for such services are likely to be more concerned that they 
failed to qualify for accommodation. 

It is more worrying that the Act offers no guarantee that those who 
qualify for accommodation will not find themselves in hotels and 
guest houses for indeterminate periods. In may ways the Act clarifies 
the legal position et the expense of homeless people. The non- 
membership of a “ priority need” group, now acts as a total bar toa 
person securing accommodation and, more crucsaily perhaps, the 
“intentions ” and bebeviour of a homeless person, rather than his 
and his family’s ‘‘ objective ” housing needs are now a cructal deter- 
minant of the services which he may receive. Finally, as Paul 
Channon pointed out in the debate on the second reading,“* the Act 
fads to provide one extra house and indeed such financiel provisions 
as it does make would seem, to judge from the Code and the Cir- 
cular, specifically to exclude the possibility of the monies being 
used to provide actual accommodation.“ 


38 Code, para. 2.16. 
3° Ibid. paras, 2.15-2.18. 40 Hansard, Vol. 926, col. 911. 
41 Seo s. ee eke For a suggestion that the Act has merely 


redrawn the battlelines between the homeless and their elHes on the one hand and 
government agencies on the other, see Widdowson B., “ The Night Before the Battle,” 
ROOF, VoL 2, p. 131. For an carly indication the 

authorities might well take of their obligations under the Act, xo A. Harvey, 
“ Possessed,” New Society, December 15, 1977, p. 577. 


REPORTS OF COMMITTEES 


A NEW PARTNERSHIP FOR OUR SCHOOLS: REPORT OF THE 
TAYLOR COMMITTEE 


Background to the Report 


The Education Act of 1944 has enjoyed unusual longevity, due 
largely to its flexibility, and, perhaps perversely, to its distribution 
of power. Although there are limited powers of overview vested in 
the Secretary of State for Education and Science, the main respon- 
sibility for school education in the public sector rests with local 
education authorities. The statutory strength of their role was 
underlined by the Tameside Htigation,’ and reflects the conviction 
of the Rt. Hon. R. A. Butler, when introducing the second reading 
debate on the Bill in 1944, that it would “‘ depend absolutely for its 
success” upon “the continued zeal and devotion” of those 
administering it locally.? 

But it was never intended that the power of education authorities 
should be absolute. The fear of political dictation of educational 
policy and ideological control over curriculum was too great. A 
buffer was needed between authorities and their schools, and a 
convenient precedent existed in the form of the managing bodies 
of the old public elementary schools,’ the governors of secondary 
schools,‘ and the governing bodies of the public schools.’ So the 
Act made provision for establishing managing bodies for primary 
schools and governing bodies for secondary schools. It prescribed 
minimum rules for their constitution and proceedings. The bodies 
were to enjoy an independent position, and their precise relationships 
with the head teacher and his staff, and with the education authority, 
were to be spelled out in articles and instruments promulgated by 
the authority.* 

The setting up of the Taylor Committee in April 1975, and the 
publication of its Report’ two years later, were responses to a 


1 Secretary of State for Education and Science v. Metropolitan Borough of 


: per Lord orce, 
2 H.C.Deb., Vol. 396, col. 209 (January 19, 1944). 
Statutory provision had been made for managers by the Education Act 1921, 
and proceedings, 


by 
brought about by the new regulations for 1904-05. 

5 The comprehensive powers of these bodies had also recetved statutory becking 
in the Public Schools Act 1868. 

ê Education Act 1944, m. 17-21. The Act required that proposed Articles for 
county secondary schools should first be confirmed by the Secretary of State, but 
otherwise left their content largely to local authority discretion. 

T A New Partnership for our Schools. H.MLS.O. 1977. 
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widely felt uneasiness that the system was not working as intended: 
that there were faults both operational and structural, which 
required investigation. The Redcliffe Maud Commission on local 
government had been told that in some authorities the role of 
governing and managing bodies had been reduced to mere formality, 
their business confined to routine matters, and their role charac- 
terised by lack of interest and perfunctory attendance on the part 
of members.’ The detailed research of Baron and Howell’ based 
on fleld studies conducted in 1967 showed that many authorities 
were taking restrictive views of representation on these bodies and 
in recruitment of members, that 80 per cent. of authorities regarded 
the financial involvement of governors and managers as purely 
nominal,’® and that responsibility for the curriculum was ‘jealously 
guarded as a professional matter by many head teachers, to the 
exclusion of the legitimate responsibility of managers and governors. 
The recommendations of the Taylor Committee need to be seen in 
the light of these perceived defects in the system (particularly since 
Professor Baron was one of its leading members), and in the wider 
context of general moves towards greater public participation in 
local government decision making. A pressure group—the National 
Association of Governors and Managers—had been established in 
1970 to press for reform, and the reorganisation of local government 
gave an opportunity for a clearing away of at least some of the 
vested interest which had stifled the system in the past. The Redcliffe 
Maud Commission had itself advocated, with a view to decentralisa- 
tion of power, that the “sphere of action open to managers and 
governors of schools and colleges should be widened.” !2 And while 
the Taylor Committee was undertaking its review, the events at the 
William Tyndale Junior School were paraded daily in the nationat 
press, demonstrating in the most acute form the effects of break- 
down in relations between staff, education authority and a divided, 
weak and disorganised body of managers.” 

It was predictable, therefore, that the Taylor Committee should 
have responded with a strong plea for the reconstitution of managing 
and governing bodies, and for an extension of their powers. 'Fheir 
Report, runaing to over 200 pages, provides a detailed account of 
the history and defects of the present system, and offers numerous 
recommendations to translate the enthusiasm and idealism of its 

8 Royal Commission on Local Government in England. Research Study 6; pp. 


139-140. H.MLS.O. 1968. 
® George Baron and D. A. Howell, The Government and Management of Schools 


: 11 Ibid. 124, 
13 Royal Commission on Local Government Report, Vol. 1, pera. 318. And the 
Department of Education and Science, in its evidence to the Commission, listed 


tion 
13 Summarised in the Report to the Inner London Education Authority by Robin 
Auld ac: Wiliam Tyndale Junior and Infants Schools Public Inquiry. I.L.E.A. 
1976. 
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members into practice. For reasons of space, the following account 
can necessarily touch upon only the more significant of those 
recommendations. 


Constitution ; 

The 1944 Act left the constitution of governing bodies largely as 
a matter to be arranged by the education authorities in their articles 
and instruments." Apart from the case of a county primary school 
serving the area of a minor authority, there was wide power for an 
authority to appoint representative members, or to allow for their 
appointment by others, and to permit co-optative membership. All 
these possibilities were held out by the Model Instrument issued by 
the Department in 1945," although the general view held by bodies 
consulted by the Minister was that the interests of teaching staff, 
parents and old scholars could be reflected without their associations 
having any direct right of nomination.** 

The Taylor Committee reject this assumption. Their central 
recommendation is that membership should consist of equal numbers 
of local education authority representatives, school staffs, parents 
(with, where appropriate, pupils) and representatives of the local 
community." The Committee is conscious that what it is advocating 
cuts directly across the political control which many authorities 
believe to be essential to the implementation of their policies,** 
but urges that “so far as possible those with a direct interest in the 
running of the school should participate fully not only in its 
deliberations but also in its decisions.” ** 

The methods of selection of members advocated by the Committee 
vary according to nominating groups. The education authority will 
have its own procedures for nomination, and the staff will be a 
relatively cohesive body easily able to use elections as a means of 
selection.” But parental and community representation presents a 
more complex problem. Those authorities who have already intro- 
duced parental nomination have discovered the difficulties of exciting 





14 Subject to the requirement, in s. 18 (1) that minor authorities should have the 
right to appoint one-third of the managers of county primary schools in thelr area, 
the A 


secured parental on 
the Minister believed tt impossible to establish adequate machinery; H.C.Deb., Val. 
397, col. 2303. 

17 Report, para. 4.6. 

18 They comment that “ It seems to us very doubtful whether tt has ever been 
of much benefit to local education authorities to attempt to achieve political control 
of governing bodies or indeed that any principal (sic.) of democracy or good 
administration makes it necessary for them to do so”: Report, para. 4.8. 

19 Ibid. para. 4.15. 

20 The Committee recommend that the head teacher be ex officio a member, and 
that other staff members be elected under precise procedures settled ultimately by the 
local education authority: Report, paras. 4.16 and 4.18. 
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enthusiasm in apathetic parents. Yet the Committee clearly believes 
that stronger steps could and should be taken, and comes down in 
favour of parental elections. The necessary procedures would be 
prepared and implemented by the local education authority itself. 
The final group, of community representatives, are included to 
enable the governing body “ to take due account of the expectations 
of the local community and of all the various external pressures 
and demands made on the school (such as those of employers, 
examining bodies or institutions of further and higher education).” * 
Their presence also performs the necessary function (although this 
reason is not advanced by the Report) of balancing the composition 
of the new bodies. Their selection would be on a co-option basis by 
the other members, from lists compiled by the local education 
authority of community organisations prepared to propose nominees 
and of individuals willing to serve.* The Committee is reluctant to 
prescribe a detailed procedure. 

Whenever it is proposed to strengthen the powers of one unit in 
an administrative system without increasing the powers of the 
whole, it is inevitable that the new powers must be taken from the 
other units in the system. In the case of the constitution of govern- 
ing bodies, it is the local education authority whose powers are to be 
diminished, and the new powers to be given to these bodies will cut 
further across the traditional roles of education authorities and 
teaching staff. It is surprising then that the Report deals so super- 
ficially, and indeed misleadingly, with the formalities of their 
constitution and the degree of their reliance upon the local education 
authorities. Their bold proposals for reconstitution are curiously 
modified by their assumption that it would be “ desirable ” for the 
education authority to have formal responsibility for making and 
terminating the appointment of all members, no matter from which 
sector they are drawn.™ Do they imply, then, that an authority 
should therefore exercise substantive control: that they should 
continue to have the power to vet membership, on political grounds 
perhaps, and to terminate the appointments of inconvenient 
members? And if this is not to be the case, where is the point in 
reserving this power to the authority? But of more significance are 
the apparent assumptions underlying the Report as to the status of 
the new bodies vis-à-vis the authorities. In legal terms they derive 
their functions from the articles and instruments prepared by the 
authority, and their conduct is regulated both by these and by 
the Act itself. Their independence from the authority is underlined 
by their power, under section 67 of the Act, to refer any dispute 
with an authority regarding the exercise of powers to the Secretary 
of State, and by the duty of the Secretary of State to determine any 
dispute so referred. Yet the Report overlooks this provision 
completely, and suggests that in the event of dispute an authority 
a es ee ae 


31 Report, para. 4.23. 21 Ibid. para. 4.27. 
23 Ibid. para. 4.30, M Ibid. para. 4.38. 
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would be able, as an ultimate sanction, “ to withdraw temporarily 
from the governing body the functions delegated to it,” ™ and to 
restore those functions only when any difficulties were resolved. This 
assumes a relationship based upon delegated powers. which is 
certainly not the basis envisaged by the Act. Authorities are 
statutorily required to establish governing bodies and to’ prescribe 
their powers in the specified formal manner. There is no provision 
in the Act for the exercise by them of parallel or reserve powers, 
and no right to alter the constitutional position of a governing 
body, except by executing a formal amendment to its articles or 
instruments. The only power of central government intervention 
to which the Report refers is that available under section 68 
authorising the Secretary of State to give directions to an authority 
or to managers and governors when satisfied that either have acted 
or are proposing to act unreasonably. But the Report fails to draw 
the clear inference from the section that it is ultimately for the 
Secretary of State, and not the local education authority, to control 
any unreasonable conduct by governing bodies. 

Thus the true position is that the Committee’s recommendations 
would remove a great deal of power—more indeed than they 
realise—from local education authorities. In removing power from 
an institution whose members ere, at least in democratic theory, 
accountable to the local electorate for their exercise of their 
functions, are they not also reducing accountability? They insist, 
rather naively, that governors should not be seen as delegates 
nominated to serve the interests of particular groups,** but point 
indirectly to openness and consultation in decision making as a way 
of achieving accountability. Thus they advocate dropping the cloak 
of confidentiality, and opening channels of communication from 
pupils, staff and parents.*’ But there is no provision for corporate, 
as opposed to sectional or individual accountability. And there is a 
vagueness as to ultimate responsibility and power in the likely event 
of disputes arising. The Tyndale case demonstrates most clearly 
the need for a strong education authority, yet the “ new partner- 
ship” philosophy which underlies the Taylor Committee’s recom- 
mendations tends to obscure the need evidenced by the Auld Report 
for clear allocations of power and responsibility. 


Functions of the new governing bodies 

Problems of demarcation have plagued the governing system ever 
since the introduction of the Bill in 1944. Members of Parliament 
feared direct local authority control of the curriculum and pressured 
the Minister to include a clear statutory definition of the proposed 
powers." The response, after widespread consultation, was a White 
Paper * published in May 1944 whilst the Bill was still progressing 

35 Idem. 26 Ibid. pare. 4.40. 

37 Ibid. Chap. 


5. 
38 ELC.Debd., Vol. 397, cols. 2241-2270. 
a9 Principles of Government in Maintained Secondary Schools; Cmd. 6523. 
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through Parliament. The suggested division of responsibilities were 

described in the following terms: 
“ The local education authority would have the right, in framing 
the development plan for the area and subsequently, to settle 
the general educational character of the school and its place 
in the local system. Subject to this general responsibility the 
governors would have general direction of the conduct and 
curriculum of the school. The headmaster or headmistress 
would control the internal organisation, management and 
discipline of the school, and would also have the power of 
suspending pupils subject to a report being made forthwith 
to the governors and the local education authority.” *° 

The suggestion that “the general direction of the conduct and 
curriculum ” should be vested in governing bodies has given rise 
to considerable difficulty in practice. The terminology was adopted 
by the Departments’ Model Instruments, and subsequently by many 
education authorities. But it has been widely regarded as impractical 
and meaningless. A similar phrase using the word ‘ oversight” 
rather than “general direction” in the Rules of Management 
adopted by the Inner London Education Authority was largely 
ignored by the participants in the Tyndale dispute, and even Robin 
Auld, Q.C., was forced to wonder what in practice “this responsi- 
bility of ‘ oversight ’ by the unqualified over the qualified can amount 
to.” *1 He accepted that in practice it was unlikely to amount to 
more than a process of consultation between headteacher—whose 
professional responsibility the curriculum de facto was—and the 
managers; but he maintained that it nonetheless imposed a 
responsibility on the latter to act when concerned about the quality 
of teaching being offered.” 

The Taylor Committee recommend that the intention of the 1944 
Act and White Paper be revived, and that the governing bodies’ 
responsibilities be spelled out more clearly in both substantive and 
procedural terms: ‘‘ the governing body should be given by the local 
education authority the responsibility for setting the aims of the 
school, for considering the means by which they are pursued, for 
keeping under review the school’s progress towards them, and for 
deciding upon action to facilitate such progress.” *? The governing 
body would carry out periodic appraisals and report to the local 
education authority. The Committee recommend that the head- 
teacher should be responsible for developing an information system 
to assist the governors, and that the authority should provide 
adequate advisory help. 

The view of the Committee is that “the responsibility for 
deciding the school’s curriculum, in every sense of that word, must 
be shared between all levels and between all those concerned at 

30 Ibid. para. 18. 81 Auld Report, para. 832, 


33 Ibid. para. 833. 
33 Report, para. 6.23. 


190 THE MODERN LAW REVIEW [Vol 41 


every level” **; and their assumption is that the newly constituted 
governing bodies will operate as a partnership bringing together all 
the parties concerned for the school’s success. Ultimately, of course, 
their success is utterly dependent upon the ability, enthusiasm and 
determination of the persons selected as the new governors: recon- 
stituting institutions and redefining powers and procedures can do 
no more than lay the basis. Yet where and how are the parental 
and community governors to be found, particularly in those deprived 
urban areas where their services are most needed? And ought their 
recruitment to be, to the extent the Committee suggests, in the 
hands of the very local education authority against whom they 
must eventually flex their muscles to establish their independence? 


Finance and appointments 

Again with finance the intentions of those responsible for the 
1944 Act—that governing bodies should be able to exercise some 
modest financial influence **—were either never implemented in the 
case of some authorities, or were overtaken in the case of others 
by local authority centralised budgeting processes and national 
agreements on salaries and wages.** Yet some measure of financial 
autonomy is an essential element of independence, and the Com- 
mittee recommend, though not unanimously, that the new governing 
bodies should participate in the preparation of estimates for their 
schools, should have powers of virement, and should be consulted 
in building work decisions.” 

Similarly, the Committee’s proposals for arrangements respecting 
the appointment of heads and staff owe much to the 1944 White 
Paper and the Model Articles: the new governing bodies should 
have responsibility for the selection of all staff, save that appoint- 
ments of heads should be on the nomination of a selection body 
with equal representation from the governors and the education 
authority.?* 


Implementation 

The Report does not go into detail on how its proposals might be 
implemented. It recommends simply that a statutory duty be 
imposed upon local education authorities to make “by order” 
arrangements conforming with the main recommendations of the 
Report, and to report within five years to the Secretary of State 
on the working of the new system.’* The burden cast on authorities 
is substantial, and past experience casts doubts on the extent to 
which they will share the enthusiasm and idealism of the members 
of the Taylor Committee. The Report provides a strong psycho- 
logical boost for the role of governing bodies and will have its 


34 Ibid. pare. 6.19. 35 Cmd. 6523, para. 14. 
36 Report, paras, 7.4-7.7. 37 Ibid. paras, 7.13~7.27. 
38 Ibid. Chap. 8. 3° Ibid. paras. 13.6—-13.8. 
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effects upon the great education debate. But it is likely that it will 
take stronger measures to secure this “ direct and logical develop- 
ment of a tradition in which this country has led the civilised 
world,” +° and it is unfortunate that the Report should shrink from 
detailed consideration of legislative measures which will be needed 
to give independence and strength to the new system of government 
and management it advocates. 


MALCOLM GRANT 





40 Jbed. para. 13.16. 


NOTES OF CASES 


THE OPEN SOCIETY AND ITS ENEMY 


Tue Facts of D. v. N.S.P.C.C.' raise in a peculiarly acute form the 
dilemma fundamental to debate about openness and privacy. On one 
side the value of respect for confidences presses for suppression of 
information; on the other the value of the ascertainment of truth 
presses for its disclosure. The issue before the court was whether to 
compel discovery by the Society of the name of an informant whose 
allegation had led to investigation by the Society of a supposed case 
of baby battering. In an attempt to secure such discovery an action 
was brought against the Society for negligence causing nervous shock 
to the mother.’ An application for discovery of the informant’s name 
pursuant to this action succeeded before Master Jacob and, by a 
majority,’ in the Court of Appeal; it failed before Croom Johnson J., 
and, unanimously,‘ in the House of Lords. 

One broad and one narrow line of argument was pursued. The 
broad ground could be rested on any of three bases, confidence, 
discretion, or public interest. In all, the burden was that in a broad 
and vague range of cases the court had power to suppress. The 
exact limits of such a principle were much canvassed in argument, in 
the various judgments and in the speeches in the House of Lords. 
The narrow ground was that under the relevant legislation * care pro- 
ceedings can be instituted only by a constable, the relevant local 
authority or an authorised person; that the only person so authorised 
was the Society; and that by such authorisation the Society was 
placed in the same position as a constable or the local authority so far 
as immunity from discovery was concerned. This narrow view pre- 
vailed in the House of Lords, as it had before Croom Johnson J.” 
Tt alone will be discussed in this note. 

The essence of the narrow submission is an argument from anomaly. 
When three bodies are invested with similar powers and it is a matter 
of indifference whether the police, the local authority or the Society 
investigate an allegation, the remedies and procedures available to an 
injured party should be the same. If the police and the local authority 
are to be able to resist disclosure of the informant’s name the Society 
should be equally able to do so. The argument thus rests on the 
assumption that in these circumstances the police, the local authority 
and the Society are in the same position, and that both the police and 
the local authority are able to resist disclosure. 


"2 T1977} 1 All ER. 589 reverting the Court of Appeal [1976] 2 Al E.R. 993. 
a Which had directly. 





Diplock, Hailsham, Simon, Kilbrandon 
5 Children and Young Persons Act 1969, s. 1 (1). 
e Children and Young Persons Act 1969, (Authorisation for the purposes of s. 1) 
Order 1970 (S.I. 1970 No. 1500). 
T It also constituted a secondary reason for Lord Denning MLR. who otherwise 
adopted the broad view. 
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Lord Diplock pointed out however that the position of these three 
bodies is by no means identical either in law or in the mind of the 
public.* Thus both the police and the Society have a discretion 
whether or not to institute care proceedings whereas the local authority 
may have a statutory duty to do so.* So too only the local authority 
is under a duty to make enquiries upon receiving relevant informa- 
tion,'* and no one else, including the police and the Society, can ` 
institute proceedings without first notifying the local authority.’! It 
thus appears that the the local authority is in a different position 
from that enjoyed by the police and the Society. It is necessary only 
to cite Lord Reid’s speech in Conway v. Rimmer to demonstrate 
that the position of the police is unique and quite different from that 
of the Society, 

“ The position of the police is peculiar. They are not servants of 
the Crown and they do not take orders from the government. 
But they are carrying out an essential function of government, 
and various Crown Tights, Privileges and exceptions have been 
held to apply to them. 


The first assumption of the argument from anomaly is thus tenuous 
since it seems that the police, local authority and Society do not 
occupy an identical position. But even if they did it would still be 
necessary to show that the local authority and police could refuse 
to provide the name of their informant, So far as the local authority 
is concerned no case is directly in point. This is hardly surprising in 
view of the vehement denunciation of any attempt by a local authority 
to assert privilege from discovery by Scott LJ. in Blackpool Corpora- 
tion v. Locker, “No such privilege has yet . . . been conceded by 
the court to any local government officer when his employing authority 
is in litigation.” The only case giving even a vestige of support for 
this view is Re D. (infants) * where a mother sought disclosure of 
records made by child care officers of a local authority in the course of 
proceedings to secure the custody of a fostered child and failed. 
When the present case was before the Court of Appeal, Scarman LJ. 
distingushed this case on a number of grounds, the most telling of 
which is that the local authority was there placed under a statutory 
duty not to disclose such records to anyone not explicitly authorised 
by the Secretary of State. There is, of course, no suggestion that the 
Society was under any such duty here, nor that the local authority 
would have been. 

This leaves the question of the position of the police. It appears to 
have been conceded that they could have resisted discovery. This 
greatly weakens the authority of the House’s view that this was indeed 
the case. Reliance was principally rested upon the old cases of R. v. 

t At p. 595f. p 

* Children and Young Persons Act 1969 s 2 (2). 

1¢ Children and Young Persons Act 1969, s. 2 (1). 

11 Children and Young Persons Act 1969, s. 2 (3). 

12 [1968] A.C, 910, 953E, 

13 [1948] 1 K.B. 349, 380. 14 [1970] 1 All ER. 1088. 
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Hardy * and Marks v. Beyfus,"* and the more recent decisions of the 
House of Lords in Conway v. Rimmer ' and Rogers v. Secretary of 
State for the Home Department." It is however far from clear that 
they conclude the matter. In R. v. Hardy it was quite clear that the 
judges regarded the disclosure of the name of the informant not as 
contrary to any rules forbidding disclosure but as being unnecessary 
in the circumstances. This may also be the ratio decidendi of Marks 
v. Beyfus. In both cases, and in the subsequent cases in the House of 
Lords, including D itself, it was said that if necessary in a criminal 
case disclosure would be made to help the defendant. That the rule 
rests upon relevance and not upon the accident of whether the 
proceedings are criminal or civil, or whether the application is by one 
side or the other, is indicated by R. v. Hardy which was a criminal 
caso, of treason, and where the application was made by the defence, 
by Erskine, and where it was still refused. Conversely there is clear 
authority that where the judges regard the names of police informants 
as relevant they will enforce disclosure, whatever internal rules the 
police may have adopted about confidentiality.** Nor is there ever the 
vestige of a suggestion that the police may not themselves reveal the 
name of their informant if they choose to do so. In Conway v. 
Rimmer one of the documents whose discovery was sought was a 
police report on the alleged commission of a crime. The House of 
Lords was clearly of opinion that no automatic exclusion applied to 
such a document, and Lord Reid said,”* 
“it ig essential that there should be no disclosure of anything 
which might give any useful information to those who organise 
criminal activities, . . . With regard to other documents there 
seems to be no greater need for protection than in the case 
of departments of government.” 
It could hardly be asserted that revelation of the name of the 
informant in D would be particularly useful to those who organise 
criminal activities. In Rogers V. Secretary of State the House was once 
again concerned not to enunciate any absolute rule but instead stressed 
that the document in question had been created not to deprive the 
applicant of a right but to help decide whether he should be accorded 
a privilege. Once again that was very far from the position of the 
mother here. 

It thus seems that authority is leas clear and unequivocal than is 
suggested. What of policy? It is suggested that unless the names 
of informants are kept secret the Society’s sources will run dry. It is 
extremely odd to find that the very judges who regarded it as axio- 
matic that the police could not be compelled to reveal the names of 








15 (1794) St. Tr. 199, 808. 16 (1890) 25 Q.B.D. 494. 
17 [1968] A.C. 910. 18 [1973] A.C. 388. 
19 See R. v. Richardson, 3 F. & F. 693 (1863) per Cockburn C.J. So too in the 


ae [1968] A.C, 910, 953G. 


Mar. 1978] NOTES OF CASES 195 


their informants also recognised that the public were less likely to 
confide in them than in the Society in respect of whom the situation 
was at least less clear. To suppose that confidence was reposed only 
because the informants knew that the information could be uncondi- 
tionally withheld from a court of law would have been strange enough. 
But to suppose that it was reposed only because it could be withheld 
from some courts though it could be disclosed in others, and in the 
case of information given to the police the one in which proceedings 
were most likely, is quite incredible,24 

As Lord Justice Scarman pointed out, the ultimate choice is 
between an open society in which in the last resort and only when 
absolutely necessary information is disclosed to a court of law, 
and one in which certainly damaging and possibly malicious informa- 
tion is allowed to be suppressed even though it may lead the courts 
to do injustice rather than justice. Some may feel confidentiality too 
weak a Teed to sustain so onerous a burden. 


COLIN TAPPER 


A CHARITABLE CRIME 


Local authorities have frequently been urged to respond to the 
short-term housing needs of “battered wives.” ! Many people were 
therefore surprised at the London Borough of Hounslow’s decision 
to prosecute Mrs. Erin Pizzey, the owner of a well-known “ battered 
wives’ refuge,” * for breach of certain provisions in the Housing 
Act 1961 relating to the overcrowding of dwellings in multiple 
occupation. Lord Goodman had earlier tried to settle the dispute 
between Mrs. Pizzey and the borough before it reached the stage 
of court proceedings, and his solicitors’ practice took on her defence, 
apparently without fee.’ 

The dispute ultimately reached the House of Lords (as Simmons 
v. Pizzey),* which held that Mrs. Pizzey had no defence to the 
charge. She nevertheless received considerable sympathy, particularly 
from Lord Hailsham, who stated *: ; 


“This appellant, and the registered charity of which she is the 
agent, is providing a service . . . which is in fact ided by 
no other organ of our much vaunted system of public welfare 


ee a ee ae 
21 Cf. the scorn poured by Lord Reid on the same idea in Conway v. Rimmer 
[1968] A.C, 910, M2F. 


1 See e.g. the 1975 Report from the Select Committee on Violence in Marriage, 


3 Mrs. Pirrey’s refuge (Chiswick Women's Aid) recetved a special mention in the 
Select Committee on Violence in Marriage for its “ pioneering 

op. cit. paras. 22, 25. 3 See The Times, April 30, 1976. 

« [1977] 2 Al ER. 432, 5 At p. 443. 
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. . . When people come to her door . . . in desperate straits 
and at all hours... the appellant does not turn ney away . 

but takes them in and gives them shelter . . . And what 
h ns to her when she does so? She finds herself the 
defendant in eel: Peoereames at the suit of the local 
authority . 


Focal neve Da eae case T TET of 
Hounslow wholly mm the role of “ valain of the piece.” * Reports 
from the borough’s environmental health department had shown 
the dangers of accident, disease and fire’; further, the borough 
had apparently endeavoured for more than three years to persuade 
Mrs. Pizzey to reduce the number of occupants, and had offered 
her (inter alia) sufficient houses to accommodate surplus occupants, 
which offer appears to have been rejected.‘ 

The case provides an interesting example of the judicial inter- 
pretation of “social legislation,” * and has in particular clarified 
certain important aspects of the law relating to “ overcrowding,” 7° 
which has been described with some justification as ‘‘ probably the 
most complicated and confusing subject dealt with by the [housing] 
legislation.” 1+ 

The duties and powers of local authorities relating to “ over- 
crowding ” fall into two separate categories. First, there are duties 
relating to overcrowding in an individual “ dwelling-house,” Le. 
“any premises used as a separate dwelling by members of the 
working classes or of a type suitable for such use” (Housing Act 
1957, s. 87). In such cases “ overcrowding ” has a precise statutory 
meaning (Housing Act 1957, s. 77 (1)), and those responsible 
may be guilty of a crime for which the local authority is under 
a duty to prosecute (Housing Act 1957, e. 85 (1)). These provisions 
are aimed at individual households who overcrowd self-contained 


+ Cf. the editorial observations in the Law Society's Gazette, May 18, 1977, and 
the comments in (1977) Now L.J. 479, 603 (T. Harper). The Report from the 
Select Committee on Violence in Marriage had considered Hounslow a particularly 
Lear sehen ee eee support for Mrs. Phoosy’s refuge: op. cit. 

1 See The Times, October 7, 1977. Cf. the Report from the Select Committee on 
Violence in Marriage, op. cit. para. 32: “ Local voluntary groups . . . must obviously 
observe all the regulations relating . . . to fire and heath hazards... . No organi- 
sations . co can Jopity ie, policy of Coating ie es erm Mogi ee 
dilemma for refuges faced with the prospect of turning away desperate women and 
their children.” 


8 See letters from T. J. Simmons (the respondent in the case before the House 
Fe GSE aoe to the becoug in CSTD New LJ. €2 aad tn the 
Law Soctety’s Gazette, July 13, 1977. 

® For a detailed discussion of Pe ery ae teak Ge Romolo: 
in another sphere of housing law, see (1974) 37 M.L.R. 377 (J. L Reynolds); ef. 
(1976) 39 MTR 43 NL J. Robinson). 

¢ For general accounts of the relevant legislation, see e.g.: D. Ormandy, Guide 
fo "Publio Health and Housing Law, pp. 29-52; D. Pollard (ed.), Social Welfare Law, 
Chap. 4, Pts. I, IV; C. Smith and D. C. Hoeth, Law and the Underprivileged, pp. 
211-215; for a detailled treatment of the statutory provisions, see the Encyclopedia 
of Housing Law and Practice. 

11 D. Ormandy, op. cit. p. 43. 
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dwelling units, i.e. in effect, “‘smgle occupation ”; af living accom- 
modation is shared with others, the property would not be used 
as a “separate dwelling.” = 

Secondly, powers are conferred on authorities to limit the number 
of occupiers in a house in “multiple occupation,” ie. a house 
“occupied by persons who do not form a single household” 
(Housing Act 1969, s. 58 (1) ), whether or not the house is divided 
into “ separate dwellings.” The word “ household ” is not defined 
in the legislation. 

If a local authority considers that excessive numbers are being 
accommodated én a house in multiple occupation, then by section 
90 of the Housing Act 1957 it may serve a notice on the occupier 
or manager of the property stating the maximum permitted number 
who can sleep in any particular room; the authority may determine 
its own “permitted numbers,” and failure to comply with the 
notice is a criminal offence (Housing Act 1957, s. 90 (4); Housing 
Act 1961, s. 20). Alternatively, the authority may exercise the 
separate power to limit excessive numbers in houses in multiple 
occupation comeined in section 19 of the Housing Act 1961: 
this provides that if a house is defective in respect of certain 
amenities and services set out in sectfon 15 (1), having regard 
to the number of people or households diving or likely to live 
there, then “for the purpose of preventing the occurrence of, or 
remedying, [this] state of affairs,” the authority may make a direc- 
tion fixing the maximum number of people or households who may 
occupy the house (or part of the house) in its existing condition. 
The effect of this direction is that the “ occupier ” (as widely defined 
in the Housing Act 1964, s. 67 (5) ) is under a duty not to permit 
the number of people or households occupying the house to exceed 
the limit fixed, or not to permit any further increase if the limit 
is already exceeded at the time of the direction (Housing Act 1961, 
s. 19 (2) ). Thus unlike the operation of section 90 of the 1957 Act, 
a direction under section 19 of the 1961 Act does not affect those in 
occupation when it is made, but merely prohibits any further 
increase. Failure to comply with the direction is a criminal offence 
(s. 19 (10) ). 

In Simmons v. Pizzey the borough purported to use its power 
under section 19 of the 1961 Act. The main issue was whether on the 
facts this was the appropriate statutory provision. 

As might be expected, the population of the refuge was a fluctu- 
ating one. The occupants lived and ate communally and weekly 
payments were made into a common “kitty” (though each parent 
paid separately for her children’s food). There were also day-to day 
changes in the locetion of each individual’s sleeping space. The 
borough considered that the house was occupied by persons not 
forming a “single household ” ** since they formed separate group- 

13 See e.g. the Rent Act case of Goodrich v. Paimer [1956] 2 All E.R. 176 (HLL.). 

13 See the Housing Act 1969, s. 58 (1), supra. 
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ings (e.g. a mother and her children), they paid rent and bought 
food for themselves in addition to the communal food, and parents 
were responsible for their own children within the community. 
The borough decided that the number of occupants was excessive, 
and resolved on October 21, 1975 to serve a notice limiting the 
number to 36. On December 1, 1975, when there were only 29 
occupants," the borough gave a “ direction ” under section 19 of the 
1961 Act to Mrs. Pizzey, expressed to be for the purpose of 
“remedying ” a state of affairs contemplated by section 15 (supra), 
and limiting the number to 36. On January 14, 1976 the borough 
discovered that 75 persons were in residence,)* and charged Mrs. 
Pizzey under section 19 (10) with “ knowingly failing to comply” 
on that date with the section 19 direction. 

Mrs. Pizzey’s main defence was that the community lived together 
as “‘one large family,” forming a single household, so that the 
house was never in “multiple occupation.” This argument was 
accepted by the justices, and the borough was reported to have 
regretted its “ generosity ” in bringing an action under section 19 
of the 1961 Housing Act (with a permitted number of 36 for the 
house), rather than under sections 77 (1) and 85 (1) of the 1957 Act 
(supra), when the permitted number would have been 19.1* However, 
the Divisional Court *’ allowed the borough’s appeal on a point 
of law, deciding that it was immaterial for the purpose of section 19 
of the 1961 Act whether the house was in multiple occupation when 
the direction was given, since the section was looking to the future. 
The Divisional Court refused leave to appeal but certified that a 
point of law of general public importance was involved, i.e. whether 
there was a breach of section 19 of the 1961 Act where a fluctuating 
number of persons living communally exceeded the number fixed 
by a section 19 direction. The House of Lords gave Mrs. Pizzey 
leave to appeal. 

Mrs. Pizzey raised an additional argument before the House of 
Lords (which had not been mentioned before the justices and had 
been rejected by the Divisional Court). This was to the effect that 
the direction given by the borough on December 1, 1975, was 
invalid, since on that date the number of occupants was only 29, 
while the maximum number fixed earlier by the borough had been 
36. Thus, it was argued, the direction could mot have been for the 
purpose of “ remedying ” a state of affairs calling for the service 


14 Fifty women and children had departed during November in order to “ squat” 
in the more spacious surroundings of the Palm Court Hotel, Richmond: ses The 





The Times, ‘April 30, 1976, May '1, 1976. 
16 See The Timez, May 1, 1976. 
the Law Society's Garette, November 10, 1976. Mrs. Phersy did gain a 
Dividonal Court, 
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of a notice under section 15 (supra), since there was no state of 
affairs to remedy as at December 1; the direction (it was said) 
could only have been valid if it had stated that it was given to 
“prevent the occurrence ” 1! of a state of affairs, and that form 
of words had not been used. 

The House of Lords affirmed the decision of the Divisional 
Court, but on substantially different grounds. 

The first point which fell to be considered was whether the 
Divisional Court had been correct in deciding that section 19 was of 
general application and not limited to houses already in multiple 
occupation. The House of Lords unanimously disagreed with the 
Divisional Court, and overruled Allen v. Khan, on which that 
court had relied. Their Lordships noted that section 19 on its 
face clearly related back to section 15 (which permits an authority 
to serve a notice requiring the execution of certain works), and 
section 15 stipulates that the house must be in multiple occupation 
before the appropriate notice can be served. Thus “ [n]otwith- 
standing that section 19 does not expressly incorporate the qualifying 
condition . . . it unambiguously incorporates it by implication.” 7° 
The wide interpretation adopted by the Divisional Court would lead 
to the surprising result that “a local authority would have power 
to give directions in respect of every house,” *? which was un- 
necessary in view of the fact that there are “ separate provisions in 
the [Housing Act 1957] dealing with overcrowding per se and 
extending to houses in single occupation.” *? 

Multiple occupation at the time of the direction was therefore 
a pre-condition to the operation of section 19. The House also 
expressed the view that the necessary corollary of its decision on 
this point would be that if a house subject to a valid direction under 
section 19 later ceased to be in multiple occupation, the direction 
would be suspended for so long as occupation by a single household 
persisted.” 

The House of Lords next rejected the argument that the direction 
requiring the “‘ remedying ” of the situation was invalid because on 
the day it was made the number of residents was below the 
maximum prescribed. It was held that the “state of affairs” 
referred to in section 19 related to the situation as at the date on 
which the limit was fixed, rather than the date on which the 
direction was given; and in the absence of detailed evidence as to 
the numbers in occupation when the limit was fixed, the House 
was prepared to assume in favour of the borough that there were 
then grounds on which it could properly form an opinion that it was 
necessary to remedy an existing “ state of affairs.” 


o i pies of £ 19, mpra, Big mgt Rosier de coma 

20 Per Locd Hailsham at p. 441. 21 Per Viscount Dilhorns at p. 437. 
24 Per Lord Hailsham at p. 441; see the Housing Act 1957, me 77 (1) 85 (Dy mora 
23 The decision of the Divisional Court in Wolkind v. AH [1975] 1 All E.R 193 
(concerning similar provisions in the Housing Act 1957, s. 90, supra), was approved. 
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Thus the direction was valid if, but only if, the house was in 
“ multiple occupation.” The vital question was whether Mrs. Pizzey’s 
house was “ occupied by persons who do not form a single house- 
hold.” * The judgments in the House of Lords were unanimous 
in answering this question in the affirmative. Viscount Dilhorne con- 
sidered that it would be “as inapt to describe the occupants as 
members of a single household as it would be so to describe the 
occupants of a hostel.”?* Lord Hailsham (with whom Lords 
Wilberforce, Fraser and Keith agreed) decided that the occupants 
did not form a single household in the light of three main factors: 
first, the “ mere size ”: “ [nJeither 36 nor 75 is a number which 
in the suburbs of London . .. can ordinarily and reasonably 
be described as a single household”; secondly, the “‘ fluctuating 
character of the resident population ”; and thirdly, the fact that the 
house was a “ temporary place of refuge for fortuitous arrivals” **: 
this last factor, he thought, meant that the occupants would not 
form any household at all, since they ‘‘ never had the intention to use 
[the house] as more than a temporary harbour in a storm.” ** It 
is of course still possible to envisage doubtful cases, such as Lord 
Hailsham’s examples of a monastery or a residential school.”* 

The case was therefore remitted to Acton magistrates’ court 
with a direction that Mrs. Pizzey should be convicted. The justices 
granted her a conditional discharge,™ although she stated after the 
hearing that she would continue to break the law because she would 
never turn anyone away.** 

It is respectfully submitted that the interpretation of section 19 
of the Housing Act 1961 adopted by the House of Lords in Simmons 
v. Pizzey was correct. However, in Lord Hailsham’s words, the 
result for Mrs. Pizzey is “ not a situation which can be regarded 
with complacency.” * It may be doubted whether, in all the circum- 
stances, the London Borough of Hounslow was right in deciding to 
exercise its powers under section 19 against the “ tragic wives ” >° 
in Mrs, Pizzey’s refuge. The only long-term solution to the problem 
of overcrowding in such establishments is the release of more 
resources to local authorities in order that they can make, or 
arrange for, adequate provision for the temporary accommodation 
of “ battered wives.” °° Under the Housing (Homeless Persons) Act 
1977 a “ battered wife” who has left home °! is treated as having 

M ie. within the Housing Act 1969, s. 58 (1), supra. 

35 At p. 438. 

ae At p. 442, 

37 The maximum fine would have been £100 (Housing Act 1961, s. 19 (11) ). 

38 Seo The Times, October 7, 1977. 

29 Per Lord Haflsham at p. 442 

30 Mrs. Pizzsy’s refuge had its grant under the Home Office's Urban Aid 
programme suspended at the borough's instigation in view of the overcrowding, and 
had its grants from the D.H.S.S. (under s. 64 of the Health Services and Public 
Health Act 1968) suspended pending payment of tax arrears amounting to £8,000: see 
The Times, August 4, 1976. 
oe ee eee ee ae ee ka 
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a “priority need ” for accommodation,** so that the relevant local 
authority must “ secure that accomodation becomes available” for 
her.” But the 1977 Act does not remove the need for the 
establishment of more special refuges similar to Mrs. Pizzey’s.?* 


Davin C. Hoats 


MOTOR INSURERS AND THE KNOCK FoR KNOCK AGREEMENTS 


In Hobbs v. Marlowe,’ the plaintiffs car had been damaged in a 
road accident caused solely by the negligent driving of the defendant. 
Most of the costs of the repair of Hobbs’ car were paid by his 
insurance company, who showed no concern in his possible right 
of action against Marlowe (or the latter’s insurers), as a “ knock for 
knock” agreement had been entered into between both insurers.? 
Under this when both cars damaged in a road accident are insured 
against such damage, each insurer undertakes to indemnify his own 
insured, regardless of questions of legal liability and rights which the 
doctrine of subrogation might otherwise confer. Hobbs, however, did 
not recover all his losses arising from the accident, first because 
there was an excess clause in his policy, whereby he was to bear the 
first £10 of any loss, and secondly because he incurred expenditure of 
some £63, as a direct consequence of being deprived of the use of his 
car, against which he was not insured. There was no doubt that 
Marlowe was liable in negligence to Hobbs, who commenced proceed- 
ings in the County Court, claiming the full costs of repair (including 
the indemnity recovered from his insurer) and the expenses incurred. 
In fact the action was maintained by the Automobile Association, of 
which Hobbs was a member, who were anxious that a motorist whose 
car was damaged through no fault of his own should not suffer 
financially. The decision raises some questions of general interest on 
motor insurance law and practice. 

The House of Lords held, affirming the Court of Appeal and the 
County Court, that the plaintiff was entitled to recover the fall sum 





A Report 
paras, 31-32: “ The statutory responsibilities of each local authority for the homeless 
will continue, though... needs of battered wives and thelr children will remain 


of refuges is provided the ‘open door’ policy adopted . . . by Chiswick Women's 
Ald would not need to continue. . . .” The financial argument referred to in note 1, 
supra, should persuade authorities of the merits of such special refuges. See also 
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legal rights.* He would of course hold the surplus over his uninsured 
loss for his insurer, under the doctrine of subrogation, and his insurer, 
under the terms of the “knock for knock” agreement would be 
bound to hand that back to the defendant’s insurer, the latter having 
indemnified the defendant following judgment im the action! Their 
Lordships had no difficulty in rejecting the ingenious, though clearly 
suspect, argument of the defendant (in reality, of course, the defen- 
dant’s insurer). The latter had argued * that the “knock for knock” 
agreement, which bound the plaintiffs insurer to hand back the 
fruits of the action to the defendant’s insurer, also transferred by way 
of assignment the plaintiffs imsurer’s right of action against the 
defendant (obtained by virtue of subrogation) to the defendants 
insurer and thence to the defendant, and thus extinguished it. It 
was clear that the Agreement in fact could only transfer the fruits 
of an action, not the right of action itself, which as a matter of law 
could pass no further than the plaintiffs insurer.’ 

The plaintiffs claim for full damages, though legally unimpeach- 
able, was clearly unjustified in view of the fact that he had been 
partly indemnified and, as mentioned above, that a large part of the 
award returned to whence it had come. He was therefore not entitled 
to costs appropriate for the full claim and the county court judge, 
it was held, rightly exercised his discretion* to allow only costs 
appropriate to a claim for recovery of the uninsured loss." 

The decision itself cannot, it is submitted, be faulted. The real 
interest of the case from the insurance point of view concerns the 
issues which it raises indirectly and which did not and could not fall 
for decision, The remainder of this note will briefly discuss these 
issues, 

The principal point raised is whether in the case of road accidents a 
system of compensation by first party insurance should replace the 
tort-third party insurance system, in the case of vehicle damage.* In 
fact, of course, because of the “ knock for knock” agreements, it has 
largely done so. Most cases do not take the course of Hobbs v. 
Marlowe and motorists are indemnified solely by their own insurers. 
This ‘has clear advantages. Wasteful subrogation actions are not pur- 
sued and the costs of motor insurance claims are kept down. There 
seems little point in a system which permits an insurer to use his 
insured’s name to sue another who is in fact also insured.’ 
ec Bante et ee A Se ee 

2 On this all courts followed the earlier decision of the Court of Appeal in Morley 
v. Moore [1936] 2 K.B. 359. 4 See especially Lord Diplock at p. 254. 

5 Lord Diplock ibid.; see also Viscount Dilhorns at p. 251, Lord Simon at p. 257, 

s Under County Court Rules, Ord. 41, r. 1. 

Si Re epee aly Pont Deets ADDR Gm eee op ae 
® Cf. the deliberations of the Pearson Commission in the case of personal injuries. 
© For general arguments against subrogation actions, see e.g. Harper and James, 


in Insurance Theory and Practice. Swedish law severely restricts insurers’ subrogation 
rights: seo Hellner, Forstkringsgtvarens regressratt (The Insurer’s Right of Subroga- 
tion) (1953), pp. 257 et seq. (English summary). 
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On the other hand not all motor insurance policies give first party 
property cover so the system cannot be comprehensive. And in 
certain cases motorists and their representatives (notably the A.A. 
in this case) may feel justifiably aggrieved. The whole system of 
“knock for knock” agreements does seem to operate rather 
stealthily, and it seems that not all insurers act in the same way. For 
example, the defendant’s insurer in the instant case had, unlike others, 

in car damage cases where there was no litigation to pay 
solicitor’s charges.’° Indeed this seems to have been one reason why 
the action was brought, although it brought no joy in the end to 
the A.A. 

There are other more serious disadvantages with the present 
system. First the existence of a “ knock for knock” agreement may 
have an unwarranted adverse effect on an innocent car owner’s no 
claims bonus, This was not so in the case of Mr. Hobbs," but an 
insurer may not always take the same attitude. Indeed the operation 
of the no-claims bonus system rests entirely in the discretion of 
individual insurers; there are rarely contractual entitlements to such 
bonuses; some claims, it seems, will affect them; others will not. 
Furthermore, the amount of such bonuses is entirely up to the insurer. 
A driver with 50 years’ accident and claim free driving could, if his 
particular insurer so decided, lose the whole of his bonus because of a 
fairly minor claim. 

A second possible defect of the “knock for knock” system, and 
indeed a questionable practice generally in motor insurance, which 
was highlighted in Hobbs v. Marlowe, is the effect of excess clauses. 
The purpose of these is obviously to discourage small claims and to 
lessen the effects of inflation on insurers’ costs, Yet they can vary 
from insurer to insurer. Is it right that the motorist whose car is 
damaged by another should have to pay some of the costs? Are motor 
insureds given the option of having full cover? Is it available? How 
much extra would it cost? Is the option, if it exists, ever explained to 
them? In fact the excess looks like a hidden extra premium, in 


party party. 
11 Seo Lord Diplock at p. 253. 12 This is a purely hypothetical example. 
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It is submitted that these points raise important doubts as to the 
present operation of the “ knock for knock” agreements, albeit the 
system has a very positive advantage over the third party system. 
There seems a strong case for a thorough inquiry into the practices 
outlined, so that perhaps statutory guidelines can be enacted to 
ensure that they operate fairly and that motorists are fully aware of 
their implications. 

A final point arises from Hobbs v. Marlowe which merits brief 
consideration concerning the position of the plaintiffs insurers in such 
a case. In Hobbs, they did not take any interest in the litigation,” 
although under the terms of the plaintiffs policy, as is so under the 
terms of all standard motor policies, they had the right to take 
complete control.‘ It seems unlikely that without taking such control, 
they had any rights to interfere.’* If they had taken control, however, 
could they have abandoned the action, as probably they and the 
defendant’s insurer would have wished? There is no authority on the 
effect of a condition giving insurers the control of actions by their 
insureds, though there are cases on the comparable situation of a 
liability insurer defending an action brought against its imsured.”* 
There the insurer is under a duty to act in good faith in the interests 
of itself and the insured. It is submitted that the same duty must also 
apply when the insurer takes over its plaintiff insured’s action and 
that to abandon such a claim when there are uninsured losses 
suffered by the plaintiff and probably recoverable, would be a breach 


oak cuty: JoHN BEDS 


A CHECK ON LEIGH v. Jack?! 


Ir miGuT be thought that the policy of Parliament in allowing the 
creation of title by adverse possession for 12 years of the land of 
another, would require a literal interpretation of the legislation now 
contained in sections 4, 5 and 10 of the Limitation Act 1939. On this 
approach, once the squatter proved that for the statutory period of 
twelve years from the accrual of the right of action (i) he had been in 
sufficient possession (ii) to the factual exclusion of the true owner, 
then the time-bar contained in section 4 of the 1939 Act would operate 
in his favour. In other words discontinuance of possession would be 
inferred from elements (i) and (ii) unless the true owner acted and 
asserted his title.’ 

13 See Lord Diplock at p. 254. 

14 Such conditions confer much broader rights on insurers than they recetve under 
the gencral of subrogation. For example, there will be no requirement 
that the insured indemnified before the insurer’s right to take action in his 
name as is the caso generally: seo e.g. Page v. Scottish Insurance Corporation 
(1929) 98 L.J.K.B. 308. 15 This is suggested by Viscount Dilhorne at p. 251. 

16 In particular Groom v. Crocker [1939] 1 K.B. 194. 

1 (1879) 5 EXD. 264. 

2 Limitation Act 1939, s 4 (3). The period was 20 years under the Real Property 
tirida Abe 133, 2; Eat wes: ecieed 10.12 fy She, Heal Tropa tea 
Act 1874, s 1. 
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Some support for this approach, to which there appears to have 
been a partial return as a result of the decision of the Court of Appeal 
in Treloar v. Nute,* with which this note is concerned, is afforded by 
observations of Lord Upjohn in the Privy Council decision of Paradise 
Beach Co. v. Price Robinson.* The case concerned a Limitation Act 
defence.‘ Lord Upjohn said: 

“Onto the Statute of James the common law engrafted the 
doctrine of ‘non-adverse’ possession, that is to say, that the title 
of the true owner was not endangered until there was a possession 
clearly inconsistent with its true recognition. . . . But in practice it 
was very difficult to discover what was sufficient to constitute 
adverse possession. . . . All this was swept away by the Act 
of 1833.” § 


The English courts have consistently failed to adopt this attitude to 
the Limitation Acts. They may now derive some comfort for this 

from the fact that the Real Property Limitation Act 1832 referred only 
' to “ possession,” the term “adverse possession” appeared in section 
10 (1) of the Limitation Act 1939." 

There are two respects in which this is of importance. (i) The 
courts have taken the term “ adverse possession” to import a require- 
ment that a squatter, to establish a statutory title, must not only show 
sufficient possession plus factual exclusion of the true owner, but 
also an intention to dispossess." 

Gi) If the true owner is able to prove that there were inconsistent 
designs of his own over the land, then he may be able to establish that 
there was no discontinuance of his possession: this will defeat the 
squatter, and is known as the rule in Leigh v. Jack. 

Treloar v. Nute? concerned a claim by the defendant to a 
possessory title in respect of a piece of land between his property 
and that of the plaintiff. The plaintiff claimed in the county court a 
declaration that the fee simple in the disputed land was vested in her, 
but the defendant set up a Limitation Act defence based on acts 
of possession such as putting spoil on the land, levelling it down and 
grazing cattle on it. In the Court of Appeal these acts were held to 
amount to the going into possession of the defendant in 1961. At that 
date the right of action accrued to the plaintiff and since she brought 
the action only in 1974, section 4 (3) barred her claim which failed 
accordingly.’ 

2 [1977] 1 AN ER. 230. 4 [1968] A.C. 1072. 

5 Sco ibid. at pp. 1081C-1082F. € Ibid. at pp. 1082G-1083B. 

T In Hughes v. Grifin [1969] 1 All E.R. 460, Harman L.J. said at p. 463I that 
“ Adverse possession ° means to some extent at least that which it said.” 

* For successes of a squatter’s claim based on possession see for example: Seddon 
v. Smith (1877) 36 L.T. 168 (land ploughed up and cultivated); Marshall v. 
Taylor [1895] 1 Ch. 641 (virtual enclosure by hedge). But cf. Littledale v. Liverpool 
College [1900] 1 Ch. 19 (equivocal acts of assertion of ; 

Most of the faflures come from the Leigh v. Jack (1879) 5 Ex.D. 264 line of 


decisions, See for example Williams Bros. v. Raftery [1958] 1 Q.B. 159; Tecbild v. 
S aarian (1969) 20 P. & CR. 633; Waliss Holiday Camp y. Shell-Mex [1975] 
Q.B 


* [1977] 1 Al E.R. 230, 230D and 236F. 
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The case has two limbs, which require separate analysis, It may be 
remarked that it has been a fairly rare thing for a squatter to succeed 
in establishing sufficient possession on the facts.’° The first limb 
concerns what may or may not amount td sufficient possession; the 
second limb, the ambit of the rule in Leigh v. Jack." 

Sufficient possession: There is some recognition in Treloar V. 
Nute * of the attitude that under the 1939 Act one is concerned with 
the fact of possession, not with an inquiry mto the so-called animus 
possedendi of the squatter. Thus it was said: 


“|. . [Of a squatter takes possession of land belonging to another 
and remains in possession for 12 years to the exclusion of the 
owner, that represents adverse ion and accordingly at the 
end of the 12 years the title of the owner is exti ed. That 
is the plain meaning of the statutory provisions. ...”** 


It is thus the facts of possession and exclusion of the owner that 
count, Adverse possession ought not to be taken as importing a 
further requirement that the state of mind of the owner is not 
inconsistent with these facts and, if proved, can defeat them. The 
factual approach of the Court of Appeal is supported by reference 
to Norton v. London and North Western Railway Co., where the 
fact of physical absorption of the disputed land into the farmland 
of the squatter was held a sufficient possession for the purposes of 
the statute. 

This approach has far more to commend it than the “mental” 
approach of the majority of the division of the Court of Appeal which 
decided Wallis’s Holiday Camp V. Shell-Mex.'* Lord Denning held 
that possession by itself was insufficient to give title to a squatter: it 
must be adverse.’ He seems by this to have meant that the squatter 
must show an intention to exclude the owner on top of the facts of 
possession and de facto exclusion of the owner. Nowhere im his 
judgment is there a reference to the relevant statutory words, which 
is significant, since they contain no such additional requirement. But 
Lord Denning M.R. relied on Leigh v. Jack* in support of the 
implication of the additional requirement of intention.** That case was 
concerned, it is submitted, with the question whether the inconsistent 
intentions of the owner over the land may prevent time from running 
against him at all, and does not support the proposition of Lord 
Denning M.R. 





inconsistent with the true owner. 

11 [1977] 1 All E.R. 230, 234J. The provisions are Limitation Act 1939, s. 4 (3), 
5 (1) and 10 (1). 

12 (1879) 13 Ch.D. 268. 

18 [1975] QB. 94, noted (1975) 38 M.L.R. 354. Stamp L.J. dissented and held 
that there was sufficient de facto possession of the land in dispute: ibid. 111B. 

14 bid. 103C-D. 15 Ibid. 103E. 
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: Inconsistent intentions of the owner: The Court of Appeal in 
Treloar V. Nute was obliged to acknowledge the rule of English law 
that if the so-called true owner retains the land for some specific 
purpose in the future, then he cannot be treated as dispossessed.‘ 
It seems that retain in this context connotes mental retention. This 
is derived from Leigh v. Jack where the true owner claimed that 
he intended to use the land in question as a public highway: it was 
held consequently that this intention prevented dispossession.’’ This 
reads into the statute a fresh obstacle to the squatter, especially when 
one finds a statement by Bramwell LJ. that: “The smallest act 
would be sufficient to shew that there was no discontinuance.” !* 
This may have something to do with the disapproval of a “ wrongful ” 
trespasser—such the courts conceive the squatter to be—see Kynoch 
v. Rowlands as an example,* And in Wallis’s Holiday Camp V. 
Shell-Mex, Lord Denning M.R. gave as the reason for the Leigh v. 
Jack line of decisions the fact that it did not lie in the mouth of the 
squatter to assert that he used the land of his own wrong as a 
trespasser.?° 

In Treloar v. Nute it was said of this line of cases: (i) That they 
did not establish that if the true owner had no purpose, there 
could be no dispossession because he had no present use for the 
land.» To hold the contrary of this would, it is suggested, be to 
have the exception destroy the rule. Any owner could turn round and 
discover some intention with regard to the land, such as some future 
developments of it, whatever the factual state of affairs on the land. 
(ii) That the cases discussed above did not apply to the facts as they 
concemed a narrow strip of land of such a character that the 
acquisition of a possessory title to it would not fall within the ordinary 
purview of the statute, with the result that the court was not anxious 
to put too literal a construction on the statute.?? 

The question arises from this point then as to the ambit of Leigh 
v. Jack. Is it now to be confined to narrow strips of land and if so, 
what is to constitute a narrow strip of land for this purpose? The size 
of the land in Treloar v. Nute was one-seventh acre.™* i 

The decision in Treloar v. Nute?’ is welcome for a recognition 
that if Parliament has sanctioned a form of land appropriation, who 
are the courts to gainsay it with special additional requirements? ** 

1¢ [1977] 1 All E.R. 230, 235A-D. 

17 (1879) 5 Ex.D. 264, 271 (Cockburn C.J.), 273 Sere L.J.); 274 (Cotton 
L.J.) Cf. also Williams Bros v. Raftery [1958] 1 QB. (One single inspection 
Se destin ores Gas bee Cds ations hee ee 
squatter at present 

18 (1879) 5 Ex.D. 264, 272. 19 [1912] 1 Ch, 527, 537 (Comsns-Hardy M.R.). 

20 [1975] Q.B. 94, 103B-F. 1 [1977] 1 All B.R. 230, 236A. 

23 Ibid. at p. 236B. 23 [bid at p 232. 


34 Reluctance to construe the 1939 Act literally was evident abo in Fairweather v. 
St. Marylebone Property [1963] A.C. 510. The favoured treatment of the true owner 
ly 


nothing 
indicate animus possedendi. However, on the facts the possession of the squatter 
may itself have been insufficient to found a claim. 
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Surely the object of the Limitation Act 1939 is that of prevention 
of stale claims to land. If the true owner is in a position to prevent 
his exclusion from his alleged land by the physical possession of the 
squatter then it may be argued that it is for him to take quick 
action to assert his title. To complicate matters further with a concept 
of state of mind of the true owner, as does the line of cases from Leigh 
v. Jack, runs against policy and involves such a distortion that not 
merely ought the Leigh v. Jack line of cases be distinguished by 
ingenious means which are unconvincing, but also they ought to be 
excised from English law.* 

P. F. SMITH 


Co-OWNERS’ RIGHT OF OCCUPATION 


Jones (A.E.) v. Jones (F.W.)* illustrates some of the problems 
which arise when interests in land created as a result of equitable 
doctrines such as estoppel and the resulting or constructive trust and 
thus without formal documentation are superimposed upon the 
conveyancing machinery provided by the 1925 property legislation. 

The defendant’s father had moved from Kingston-upon-Thames 
to Suffolk. He wanted his son to live near him and therefore 
purchased a house for the defendant to occupy. He made it clear that 
the house was to be a gift. Legal title was vested in the father and no 
documents were executed in favour of the defendant. He nevertheless 
moved house and job from Kingston and occupied the house with 
his family. The defendant gave his father £1,000 as a contribution 
towards the purchase price of £4,000. The money was accepted but 
there was no evidence that the father regarded the payment as 
necessary. 

The father died and upon his partial intestacy the house became 
vested in the plaintiff who was his widow and stepmother to the 
defendant. She took county court proceedings for possession against 
the defendant and for an order of sale. Alternatively she claimed 
the payment of rent in respect of the defendant’s occupation. The 
Court of Appeal held that the defendant’s contribution towards the 
purchase price created a resulting trust in his favour to the extent of 
a quarter share in the property. The plaintiff and defendant were 
thus tenants in common in equity and because of the Law of 
Property Act 1925, s. 34 (2), the land was held by the plaintiff 
on trust for sale. (Lord Denning MLR. rather curiously described 
this statutory trust for sale as an “implied ” trust for sale.) 

The court refused an order for sale and for possession. There 
were two reasons for this. First the general duty to sell land held 
on trust for sale was overridden by the parties’ specific purpose in 
acquiring the land—to provide a house for the defendant. Secondly 
an estoppel had arisen in favour of the defendant. He had acted to 


* I am grateful to Mr. K. Davies for his kind assistance with the note. 
1 [1977] 1 W.L.R. 438; [1977] 2 All ER. 231. 
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his detriment in reliance upon his father’s undertaking to provide 
him with a house, and the plaintiff, not being Equity’s darling, 
was bound by the resulting estoppel. Estoppel does not itself create 
a specific proprietary interest in the land, but confers a discretion 
on the court to make an order giving appropriate effect to the 
estoppel. The court may simply restrain the eviction of the occupier, 
but has sometimes ordered the conveyance of a legal estate.” Estoppel 
interests in land are to be classified as mere equities conferring 
inchoate rights less than equitable interests proper, and, until 
crystallised by the courts, they are void against a purchaser of any 
interest, legal or equitable, without notice. The equity, although 
capable of binding third parties, is not assignable. 

The plaintiffs claim for rent also failed, on the basis that at 
law before 1925 a tenant in common was entitled to occupy the 
whole of the land and thus did not have to pay rent to his co-tenants, 
even if they were out of possession. Since 1925 a tenancy in common 
can exist only in equity but the Court of Appeal held that this does 
not change the position in respect of rent. Thus the plaintiff who 
held a three-quarters beneficial interest was deprived of virtually 
all benefit from her property. It is difficult to see why the court should 
set its face against the payment of rent. Lord Denning M.R 
admitted that the position would be different in the event of an ouster. 
But there was in effect such an ouster, since the estoppel that gave 
the defendant his home would surely by the same token have pre- 
vented the plaintiff from herself moving in, either to share the 
accommodation, or to harass the defendant into vacating. In Bedson 
v. Bedson® the court in broadly similar circumstances did. order a 
weekly payment to be made to the co-owner out of possession and 
it is submitted that a similar payment would have been appropriate 
here. Merely to adopt the same position as before 1925, when 
tenancy in common could have been a legal estate and no trust for 
sale arose, is an oversimplification. The beneficiary under a trust for 
sale has no absolute right to occupy. The defendant’s right arose 
out of the estoppel and not his interest under the trust as such. 

The court’s refusal to order a sale also raises difficulties. The 
plaintiff was sole owner of the legal estate and as such did not 
require an order of sale, If she were to convey alone the defendants’ 
position would depend upon whether the purchaser took without 
notice of his interest. Indeed even after the court’s refusal to order 
a sale (which is not the same as an order prohibiting sale), the 
plaintiff could appoint another trustee, who would join in a 
conveyance and thus overreach the defendant’s interest. Cases where 


2 Contrast Inwards v. Baker [1965] 2 Q.B. 29 and Ives v. High [1967] 2 Q.B. 
379 with Dillwyn v. Llewellyn (1862) 4 De G.F. & J. 517 and Crobbe v. Arun 
R.D.C. [1975] 3 All ER. 865. Thus, unlike the High Trees princtple, proprietary 
estoppel can be a 

3 [1965] 2 Q.B. 666, The purchaser would normally be fixed with notice: Hunt y. 
Luck [1902] 1 Ch. 428; Hodgson v. Marks [1971] Ch. at p. 198, but see Caunce 
v. Caunce [1969] 1 All RR. 722. 
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the courts have refused to order a sale against the wishes of a party 
have previously involved applications under section 30 of the Law 
of Property Act 1925. The court has a discretion under section 30 
to refuse or postpone an order for sale. But the section need 
only be invoked where a necessary consent to sale is not forthcoming, 
if, for example, a trustee/beneficiary refuses to co-operate, Where 
there is a single trustes as here no court order is necessary and no 
statutory provision prevents title passing. The purchaser who pays a 
single trustee is of course at risk because he is almost certainly 
bound by the beneficial interest of an occupier.‘ 

The imposition of a trust for sale on the facts of Jones seems 
somewhat artificial, in view of the evidence that the father intended 
to make his son an outright gift of the house. Lord Denning MLR. 
and Roskill L.J. seemed reluctant to accept that the plaintiff had a 
beneficial interest at all. However as no appeal was made on this 
point the court refused to disturb the decision of the county court 
judge. 

In any event other analyses of the facts would not produce a 
more satisfactory outcome. The imperfect gift from father to son 
would have created at most a constructive trust in the son’s favour. 
There was sufficient consideration to make the arrangement enforce- 
able in equity, in view, not only of the payment, but also of the 
detriment incurred by the defendant in moving job and house at 
the plaintiffs request. The trust being a bare trust of the whole 
fee simple would be entirely outside the 1925 legislation, and on 
general principles bind the plaintiff and a subsequent purchaser 
with notice, 

Alternatively it was suggested that a life interest be created in the 
defendant’s favour. This would merely remove the case from the 
trust for sale frying pan into the Settled Land Act fire, since 
the arrangement would then become a Settlement. The appointment of 
two trustees would be needed, as well as the execution of a vesting 
deed transferring the legal estate to the defendant in his capacity as 
tenant for life. If the plaintiff attempted to convey without these 
procedures the transaction would be ineffective to pass a legal 
estate, except in favour of a purchaser without notice, thanks to the 
“ freezing ” provisions of section 13 of the Settled Land Act 1925." 


4 It may be argued that there existed an implied requirement that the defendant 
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However we analyse the facts, a purchaser is at risk.* Commentators 
and conveyancers have frequently bemoaned the difficulties caused 
by devices such as estoppel and the resulting trust. These remain 
however a valuable means of doing justice in exceptional cases, 
and should not be weakened merely because normal conveyancing 
routine does not adequately provide for them. Attempts to bring 
them within the conveyancing machinery provided by the 1925 
legislation would be inconsistent with the raison d’étre of such 
interests and are likely to raise as many problems as they solve. 
It may however be desirable where an estoppel interest arises for 
the court to be able to make a more comprehensive order than was 
the case in Jones, by for example ordering the creation of an express 
trust for sale, which provides for the appointment of the occupier 
as a second trustee. 

JOHN ALDER. 


MANSLAUGHTER: WHEN TO SUMMON A DOCTOR 
THE participants in the drama culminating in the case of R. v. 
Stone and Dobinson > lived in a world far removed from that of the 
criminal law’s “ ordinary” or “reasonable” man. Fanny Stone, the 
deceased, had come to live with the defendants Stone, her brother, 
and Dobinson, his common law wife, now charged with her 
manslaughter, more than two years prior to her death from toxemia, 
prolonged immobilisation and lack of food. She suffered from 
anorexia nervosa and spent much the greater part of her time in her 
room. During the month preceding her death she did not leave her 
bed, although there was no physical cause for her lack of mobility.’ 
Stone, her brother, was partially deaf, almost totally blind and had 
no appreciable sense of smell He was of low average intelligence. 
Dobinson was described by the Court of Appeal as “ ineffectual and 
somewhat inadequate.” * Neither of the defendants were capable of 
managing a telephone. The Court of Appeal upheld their convictions 


was concerned, caused her death. In the case of Stone, a sentence 
of immediate imprisonment was “unavoidable, if for nothing else 
at least to mark the public disapproval of such behaviour.”* 


It is unlikely that 2 lease could be construed out of this arrangement but the 


Dobinson tenced to 18 months’ imprisonment, suspended for two years. 
supervision 
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It is important to consider in some detail the “ behaviour ” which 
demanded such a show of disapproval. The facts are very different 
from those in Instan* where a verdict of manslaughter was upheld. 
There the deceased was physically immobilised prior to her death; 
nobody else knew of her condition and the defendant, who was 
substantially supported by the deceased, her aunt, made no effort 
to help her to obtain food and medical assistance, even though 
tradesmen delivered food to the house. In the present case the 
defendants had tried to help—the fundamental question was whether 
they had tried hard enough. Dobinson had not provided Fanny with 
meals because she would only eat biscuits and pop, but she did 
arrange for someone to run errands to the shop for her. About two 
weeks before Fanny died, Dobinson and a next-door neighbour had 
tried to clean her up. It seems clear that she was not prepared to 
co-operate with attempts to help her: she refused, for example, 
to tell them her doctor’s name.* About four months before her death, 
the defendants had set out to find her doctor but had walked a 
considerable distance to the wrong village. Further efforts were made 
with the help of neighbours, shortly before her death, to get a local 
doctor. They were “ unsuccessful” but we are not told why.’ On 
the other hand, her condition had not been mentioned to a social 
worker who visited Stone’s mentally retarded son at the house, 

In these circumstances, according to the Court of Appeal, there 
were two questions for the jury to answer. In the first place, did the 
defendants have a duty of caring for the health and welfare of the 
infirm Fanny? If they did have such a duty and death had resulted 
from its breach, the second question related to the defendants’ 
culpability with regard to that breach. In order to convict them of 
manslaughter it had to be shown that they were “ reckless "—either 
that they were “indifferent to an obvious risk of injury to health” 
or that they had foreseen the risk but determined nevertheless to run 
it.* The discussion in the Court of Appeal was not about whether 
the test was objective or subjective but about the relevant consequence 
as to which recklessness must be proved. Counsel for the defence had 


The question of whether this lack of co-operation arising from her fear of 
doctors and her illness, anorexia nervosa, broke the chain of cansation, was not, 
will 


amount to causation where the accused has engaged in positive conduct (e.g. 
Blaue (1975) 61 Cr.App.R. 271), it might well be that where the alloged causal 
conduct merely amounts to an omission, a more restrictive policy should be 


adopted. 

T Op. cit. note 1, p. 172E. 

3 Op. cit. p. 177A-B. 

’ Op. cit. p. 177A. However it was prepared to certify this as 

of general public iniportincs under 4.33 (2) Cental Appoal Act: 1068 Teave to 
appeal was refused. 
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even if it were to be acknowledged as a subjective one.'° The very 
fact that they were prepared to co-operate with neighbours in attemp- 
ting to telephone a doctor, for example, suggests that they had been 
made aware of some danger to Fanny’s health, although this might 
well have fallen short of death or serious injury. It has already been 
pointed out that such a standard would render redundant the unlawful 
and dangerous act branch of manslaughter !! which has recently 
been confirmed by the House of Lords. Perhaps what the Court of 
Appeal is saying is that when the conduct demanded of the host 
amounts to no more than summoning assistance,” it is reasonable 
to demand that this should be done at a point in time long before 
the risk of death or serious injury becomes apparent. The concept 
of “danger to health and welfare,” however, is far too imprecise: 
it could be interpreted as requiring the summoning of assistance at 
the first sign of illness, regardless of the protestations of the sick 
person, 

There remains the question of the extent to which, if at all, the 
accused must be aware of this danger. It is sufficient if he foresees the 
Tisk but determines nevertheless to run it. In the alternative, however, 
it is sufficient for the prosecution to prove that he was “ indifferent 
to an obvious risk of injury to health,” although “ mere inadvertence 
is not enough.‘ ” The fact that the latter is specified as an alternative 
to the situation where the accused “ actually ” 1" foresees the risk 1* 
has led one writer to suggest that this standard is an objective one, 
but that the negligence must be of a high degree," Even if this is 
the correct interpretation, however, it seems unlikely that the sub- 
stitution of an objective for a subjective standard will make any 
difference in practice, given the minimal nature of the relevant 
consequence and the need for the risk of this to be “ obvious.” On 
the other hand, it might well be that such an interpretation reads too 
much into the language of a judiciary which has always shown a 
peculiar reluctance to frame its discussion in this area in terms of the 
objective—subjective distinction much beloved by academic lawyers. 

Even if the defendants were reckless with regard to the danger to 
Fanny’s welfare, they were only guilty of manslaughter if, in addition, 
they had a duty of caring for her health and welfare when she became 
infirm. The fact that she was a blood relation of Stone was only one 
factor to be taken into account. The question was whether they had 
“undertaken” or “assumed” such a duty. According to the Court 

10 As to which, see below. 

Pig [1977] Crim.L.R. 167—but this amertion assumes that no distinction between 

the two heads of manslaughter turns on the objective—subjective distinction, as to 
which, see below. 

18 D.P.P. v. Newbury (1976) 62 Cr.App.R. 291. 

13 See below. 

14 Op. cit. note 1, p. 177A-B. 

15 Op. cit. p. 177TB. 

16 The Court of Appeal also stated that if anything, the judge's direction was 
too favourable to the defence. Although it is not clear what this 


be a reference to the fact that the direction was phrased in subjective terms. 
11 Op. cit. note 11. 
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of Appeal the relevant evidence was that which showed that they had 
tried to help her: “ They did make efforts to care. They tried to get 
a doctor . . . the appellant Dobinson helped with the washing and 
the provision of food .... The jury were entitled to find that the 
duty had been assumed.” ** On this reasoning, they could have turned 
her away when she first approached them without incurring any 
liability, although in these circumstances the underlying assumption 
might be that she would have eventually come to the attention of the 
social services who would have ensured her survival. Beyond this, 
the position is unclear. Suppose that they had studiously ignored her 
presence right from the start. Is there evidence that a duty of care 
for health and welfare has been assumed wherever a person takes 
another into his home? ** It is suggested that, from the deceased’s 
point of view, this is the decisive event because from then on, should 
(s)he contract a debilitating illness, (s)he is effectively concealed 
from those—doctors, social workers and neighbours—who are able 
and willing to help.” In this context it is important to bear in mind 
that the Court of Appeal made little attempt to distinguish between 
the position of a blood relative, Stone, and a relative stranger, 
Dobinson. One possible interpretation is that the former assumed a 
duty as soon as he took Fanny into his home but that the latter did 
not do so until she began to help her. Such a distinction would not, 
however, make sense if the policy objective is to protect those who are 
concealed from helping agencies. 

At first sight the existence of such a duty does not appear to be 
oppressive for in practice the grandiose sounding “duty of caring 
for the health and welfare of the infirm” can now, apparently be 
fulfilled simply by summoning “ help "—at most, informing a doctor 
or social worker. AHthough as an alternative?! the host can care for 
the infirm person himself, this is likely to be a perilous enterprise 
and the facts of the present case show that it is not sufficient simply 
to comply with the sick person’s perception of his needs. From 
this perspective it seems quite reasonable to demand of Stone and 
Dobinson that they ought to have told the social worker or called an 
ambulance or made sure that they contacted a doctor. Yet such a 
Tationalisation of an event long after it has taken place fails to 
acknowledge the meaning of the “ strange” world lived in by people 
such as Stone and Dobinson—where social workers are regarded 
as-a significant interference; where the telephone does not represent 
a ready means of communication; where it is not immediately 
apparent that you change your doctor when you change your 
residence and where, perhaps, it is not obvious that doctors should 


18 Op. cit. note 1, p. 175B-C. 

Fe Gees OR O A ee cay ae Oe OF te Farias to bo 
taken into account: op. cit. p. 175A. For a general discussion of assumption of duty, 
seo Glarebrook P.R. “ Criminal Omissions: The Duty Requirement in Offences 
Against the Person” (1960) 76 L.Q.R. 386, 408-409. 

20 Cf. the remarks of the trial judge tn Instan, op. cit. note 2, p. 451. 

31 Op. cit. note 1, p. 175C. 
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be called upon to help those who do not want to be helped. In 
these circumstances a conviction, followed by a sentence passed 
“to mark the public disapproval of such behaviour” at the same 
time represents a condemnation of the life-styles in which some 
people are condemned by society to live. 

DAVID FARRIER 


CROSSING THE RUBICON IN MIAMI 


In his appeal to the House of Lords in Director of Public Prosecu- 
tions V. Stonehouse,’ John Stonehouse did not contest his convictions 
on the many counts charging substantive offences but he did 
question the propriety of his convictions on five counts of attempted 

‘minal d am 

It will be recalled that while on a business trip to Miami S. had 
disappeared in circumstances contrived to indicate that he had been 
drowned while swimming. Prior to leaving for America he had 
taken out five life insurance policies in favour of his wife. The five 
counts were in identical terms, charging S. with dishonestly attempt- 
ing to enable another to obtain a cheque “ by falsely pretending he 
had drowned.” S. admitted that his intention in staging his “ death” 
was to enable his wife (who was not involved in his deception) to 
Claim on the policies. Nonetheless he disputed his conviction for 
attempt on the following grounds, 

@ An English court lacked jurisdiction to try the charges of 
attempt. 

Gi) His conduct was insufficiently proximate to the full offence of 
obtaining property by deception. 

Gii) The trial judge had not left it to the jury to decide but had 
decided himself that the conduct alleged was sufficiently proximate 
to constitute an attempt. 

Each of these submissions will be examined in turn. 

Jurisdiction. As, statutory exceptions aside, “all crime is local”? 
and as the appellant’s conduct took place abroad, the submission that 
the issue was non justiciable here seemed well founded. However, a 
majority of the House ° established jurisdiction by finding that part of 
the actus reus, viz. the communication of S.’s death to his wife 
and insurers, took place in England. On the basis that S. must have 
intended that the press should report news of his death to England, 
their lordships reasoned that the media could be regarded as fulfilling 
exactly the same function as the post. Applying the earlier case of 
Baxter, which involved a letter posted outside the jurisdiction, the 
majority declined to draw any distinction between information trans- 
mitted through an intermediary and information conveyed by direct 

1 [1977] 2 Al E.R. 909; [1977] 3 W.LR. 143. 

2 Per Lord Halsbury L.C, in McLeod v. Att.-Gen. for N.S.W. [1891] A.C. 232 

Viscount Dilhorne, 


3 Lords Salmon, Edmmmd-Davies, Keith and 
4 [1972] 1 QB. 1. 
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personal communication. Both kinds of communication were equally 
made where they were received. 

It was by stressing that it was S.’s intention that the press should 
report his death that an approximation with a postal communication 
could be made.* But however much S. may have wanted extensive 
press coverage of his death it is difficult to understand how he could 
intend a result he could not cause. In normal circumstances, by 
posting a letter, one causes the addressee to receive it and will have 
intended that consequence. By contrast, even though a press reaction 
to S.’s death was as certain as the sunrise, both events would seem 
equally beyond his control. His disappearance was merely the occasion 
but not the cause of the unsolicited and independent press reports. 
The House confused intention with desire, making a contrived com- 
parison between the strategem of S. and the sending of a letter. 

On the long established “ terminatory theory” of jurisdiction, if 
S.’s scheme had been successful and the cheques had been obtained 
in England, the English courts would have had jurisdiction notwith- 
standing that the conduct causing the proscribed consequences was 
done abroad.* Lord Diplock alone held that this jurisdiction over the 
full offence was sufficient warrant for jurisdiction over the attempt 
irrespective of whether anything had been caused to happen in 
England.” Lord Keith, however, was adamant that effects must be 
felt within the jurisdiction for the issue to be triable here.* As the 
law of attempt is concerned with the control of criminal intent at a 
point before proscribed consequences occur, provided an act 
sufficiently proximate to the commission of the offence in England 
is alleged, it would seem otiose to insist on consequences occurring 
in England. But as the remaining judges based jurisdiction on the 
finding that effects had been felt in England and did not discuss 
whether jurisdiction would remain in the absence of this factor, there 
is still an unresolved tension between the view of Lord Diplock that, 
subject to the rules of international comity, jurisdiction is only limited 
by the definition of the offence concerned and the insistence that 
there must be a physical link between the crime and the national 
territory before the court bas jurisdiction.’ 

Attempt. Although, concealment of his existence aside, nothing 
remained for S. to do until the cheques were paid, the cases of 
Robinson ** and Comer v. Bloomingfield™ afford well known 
examples of acquittals on the ground of lack of proximity even 
though in each case the accused was as far advanced in his deceptive 


5 [1977] 2 All ER. 909, 9230, 9260, 940c. 
© R. v. Elis [1899] 1 Q.B. 230. 

T [1977] 2 All E.R. 909, 917d. Lord Diplock agreed with his fellow judges that 
the pppallant had caused something to happen in England but this played no pert 


Contrast the speech of Lord Diplock with the speeches of Lords Reld and 
Morris in Treacy v. Director of Public Prosecutions [1971] A.C. 437. 

» ML - 

pp.R. 


tor 
o 2 
11 (1970) 55 Cr.A 305. 
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machinations as S. Prior to Stonehouse these cases were regarded as 
laying down a definition of what constituted an actus reus in the crime 
of attempting to obtain property by deception and they appeared to 
give rise to the remarkably indulgent rule that liability would not 
crystallise until an actual claim to the property was made to the 
intended victim; merely to prepare the ground for a plausible claim 
was not enough.’* However, S.’s submission that his conduct was 
insufficiently proximate was given short shrift; such a contention was 
“quite inarguable,” 1? the matter was as “plain as a pikestaff,” “ 
there was no room “ for any other conclusion other than that by such 
conduct with that intent he was guilty of an attempt.” ™* The only 
legal requisite stressed in reaching this conclusion was the need for 
an act immediately and not remotely connected with the full offence. 
The question of when this necessary degree of proximity was reached 
was not for lawyers to define but for juries to decide: 


“There are some crimes whose definition incorporates as a 
constituent element a concept which is imprecise in that it 
involves some matter of degree. .. . Under our system of trial 
by jury the question whether the facts conform to such a concept 
is one for the jury despite its involving interpretation of a crime; 
. . . In the crime of attempt the concept of proximity . . . 
involves this kind of imprecision.” '* 

A similar view was expressed by Lord Reid in Haughton v. Smith ** 
and it would seem that we can now set aside the extensive if 
unsatisfactory learning on what constitutes sufficient proximity in the 
law of attempt." Previous cases such as Robinson! and Comer V. 





penon involved in the preliminary whereas in Stonehouse 
the claim would have been mado by Mrs. Stonehouse. This would not seem to be 
a material difference as on well established her claim could be attributed 


principles 
to S. by regarding her as his innocent agent. The position would have been 
different, of course, if Mrs. Stonehouse had been an accomplice. 


Hogan, Criminal Law, (3rd ed.) at pp. 194-198. Glanville 
Williams, Criminal Law, The General Part, pp. 621-631. 
19 Lord Edmund-Devies felt that Robinson should no longer be followed. See 


Vou. 41 D 4 
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of fact,?° although anyone acquainted with the previous law on 
attempt will realise that no great loss of certainty will arise out of 
this latest judicial abdication. 

The mens rea in attempt is, of course, an intention to commit the 
full offence.” Lord Diplock seemed to add an additional requirement 
when he spoke of the need for 

“a fixed irrevocable intention (emphasis added) to go on to 
commit the complete offence unless mvoluntarily prevented from 
doing so . . . the offender must have crossed the Rubicon and 


It is unlikely that Lord Diplock meant that to be convicted for 
attempt the offender must put himself beyond the point of voluntary 
physical withdrawal from the commission of the full offence as he 
found that S. had crossed his Rubicon on the day of his disappearance 
and until the insurance money was paid S. could have voluntarily 
refrained from the full offence by revealing himself to be alive. But 
if he had taken this course, could he, on Lord Diplock’s criterion, be 
convicted for attempt? By definition his intention to commit the com- 
plete offence could not have been “ fixed and irrevocable” however 
firm of purpose he may have been at an earlier point in time. Con- 
sequently if this reformulation of the mens rea in attempt becomes 
established we shall have the sensible rule that a voluntary withdrawal 
from the full offence precludes a conviction for an attempt.** 

The Direction to Convict. At trial, the jury were directed that S.’s 
conduct, if proved, was sufficiently proximate to the full offence to 
constitute an attempt. By a majority, the House ruled that the judge 
had exceeded his function; it was now the established practice for 
jurors both to find the facts and to apply the law to the facts. A 
fortiori, where, as in the present case, the jury had to apply not a 
legal formula but an imprecise concept of fact and degree, they must 
be left untrammelled in reaching a decision. However, so plain was 
the issue of proximity, the majority were content to apply the proviso 
to section 2 (1) of the Criminal Appeal Act 1968 and affirm the 
conviction. 

While all the judgments accepted that a judge could direct an 
acquittal, only Lord Diplock and Viscount Dilhorne felt that the 
corollary of this was to empower a judge, in a suitable case, to direct 
a conviction. (Both judges agreed that the present was such a suitable 
case.) As Lord Diplock observed, there is some inconsistency between 
insisting that only the jury have the right to convict, even in circum- 

20 For a general survey seo Glanville Willams, “Law and Fact” [1976] 
Crim.L.R. 472, 


x R. v. Whybrow [1951] 35 Cr.App.R. 141. 
23 [1977] 2 All BR. 909, 917f. 


ig immoutably once proximity 

reached: Lankford [1959] CrimL.R. 209; Haughton v. Smith [1975] 

A.C, 476, 494a (Lord Haflsham). To the writer there would seem Httle point in 
punishing someones who has voluntarily refrained from achieving any proscribed harm. 
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stances where an acquittal could only be described as perverse, and 
being prepared to apply the proviso on the appeal against the direc- 
tion to convict.“ As increasingly, issues formerly regarded as 
questions of law are being handed to juries as matters of fact,?* some 
countervailing increase of judicial control over perverse decisions 
seems desirable, but as it is, “The jury alone have the right to 
decide that the accused is guilty.” ** 

G. R. SULLIVAN 


EEC Dmecrives: JUDICIAL CONTROL OF NATIONAL IMPLEMENTATION 


ALTHOUGH treaties do not normally create directly enforceable 
rights for individuals, in an early judgment,’ the European Court 
of Justice held that the EEC Treaty could create such rights. In 
subsequent cases, it extended the application of this doctrine to 
the legislative acts of the Community institutions. 

Article 189 of the EEC Treaty distinguishes between Regulations 
and Directives: 


“A Regulation shall have Eanes lication. It shall be 
binding in its entirety and tly icable in all Member 
States. 

A Directive shall be binding, as to the result to be achieved, 
upon each Member State to which it is addressed, but shall 
leave to the national authorities the choice of form and 
methods.” 


Notwithstanding this article, which might suggest that only Regu- 
lations and not Directives could create directly enforceable rights 
for individuals, the court has held, notably in the van Duyn case, 
that Directives may also have that effect. A recent decision of the 
European Court may be seen as extending the direct effect of 
Directives and as raising issues of general interest. 

In Verbond Van Nederlandse Ondernemingen (V.N.O.) v. 
Inspecteur der Invoerrechten en Accijnzen? (hereafter tho Capital 
Goods case), the VNO challenged in the courts a decision of the 
inspector which limited their right to deduct turnover tax on some 
of their office equipment. VNO maintained that this decision con- 


34 [1977] 2 All E.R. 909, 9191. 

25 The most striking example is “ dishonesty" in the law of theft: R. v. Feely 
[1973] 1 Q.B. 530. 

2 Per Lord Salmon [1977] 2 All E.R 909, 928g. 

1 yan Gend en Loos v. Nederlandse Administratie der Belastingen [1963] E.CR. 1; 
[1963] CMLL.R. 105. 

2 van Duyn v. Home Office [1975] Ch. 358, [1974] 2 AN E.R. 192, [1974] 2 
E.CR. 1387, [1975] 1 CMLL.R. 1; K. R. Simmonds “ Van Duyn v. The Home 
Office: the direct effectiveness af Directives ” (1975) 24 I.CL.Q. 419; see also Grad 
v. Finanzant Traunstein [1970] 2 B.C.R. 825, [1971] C.ML.R. 1, and S.A.C.B. v. 
Italian Ministry of Finance [1970] 2 E.C.R. 1213, [1971] CM.L.R. 123. 

3 Federation of Dutch Undertakings v. Inspector of Customs and Excise [1977] 
1 ECR. 113, [1977] 1 CM.LR. 413. 
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flicted with the terms of the relevant directive‘ and that it could 
rely on rights conferred directly by the Directive. Three questions 
were referred to the European Court of Justice. In its judgment,® 
that court distinguished between the first two questions and the 
third. The former questions asked how to interpret the term 
“capital goods” in Article 17 of the Directive. The court held 
that member States do not enjoy an absolute discretion in defining 
this term but must respect the limits imposed by implication in the 
Directive. The third question asked whether Article 11 of the 
Directive created rights in favour of individuals which they could 
enforce directly in national courts. Reiterating its rejection of the 
argument based on the distinction in Article 189 between regu- 
lations (directly applicable) and Directives (binding as to the result), 
the court stated that: 

“It would be incompatible with the binding effect attributed to 
a directive by article 189 to exclude, in principle, the possibility 
that the obligation which it imposes may be invoked those 
concerned, In cular, where the mmunity authorities 
a by directive, imposed on Member States the obligation 
ursue a particular course of conduct, the useful effect of: 
ae an act would be weakened if individuals were prevented 
from relying on it before their national courts and if the latter 
were prevented from taking it into consideration as an element 

of Community law.” * 


So far the court had merely repeated its reasoning in van Duyn, 
thereafter it differed. 

In yan Duyn, the court had declared that a Directive was “a 
legislative act which has no automatic direct effect in its entirety” 
but that a particular obligation in a Directive might have that effect. 
In so doing, the court had followed Mayras A.G. who distinguished 
the test for direct effect of Directives from that applicable for 
Treaty Articles. Treaty Articles must (i) impose (on member States") 
a precise obligation (ii) which does not require the adoption of any 
further measure on the part either of the Community institutions 
or of the member States and (iii) which leaves them, in relation to 
its implementation, no discretionary power. With Directives, how- 
ever, “it is necessary to examine” in addition * “in every case 

pee ine DETTAT a le on. the arent 
tion of legislation of member States concerning turnover taxes, O.J. (English Special 
Edition) 1967, 16. 

powers exist under s. 28, Finance Act 1972, to make orders in respect 


of “ capital goods,” Pin none havo ben made: the.” capital goods ” case therefore has 
no substantive effect in the United 


Kingdom. 
© Points 22 and 23 of “ capttal goods ”; point 12, second and third sentences of 


7 Sometimes individuals may incur obligations: see eg. Walrave and Koch v. 
Association Union Cycliste I internationale [1974] 2 ECR. 1405, [1975] 1 CMLL.R. 
320 and case 43/75, Defrenne v. SABENA [1976] E.C.R. 455, [1976] 2 CMLL.R. 98. 

t Mayras A.G.’s opinion clearly shows that a Directive provision must also 
satisfy the requirement of unconditional clarity before its direct effect can be 
recognised: [1975] Ch. 364 G & H, [1975] 3 All BR. 20% and c, [1974] 2 BCR. 
1356, [1975] 1 CMLL.R. 10. 
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whether the nature, general scheme and wording of the provision 
in question are capable of having direct effects on the relations 
between member States and individuals.” On the facts, in van Duyn, 
with regard to the exception to the free movement of workers on 
grounds of public order, the court held that Article 3 of Directive 
64/221 had such effect on two main grounds. First, it laid down an 
unconditional obligation which “ by its very nature does not require 
the intervention of any act on the part either of the institutions 
of the Community or of Member States.” Secondly, the Directive 
imposed limits on the power of member States to derogate from a 
fundamental principle of the EEC Treaty and the court always 
stresses that such derogations must be strictly construed. On the 
basis of the van Duyn decision, one could argue that there was a 
distinction between the criteria for direct effect to Treaty Articles 
and those for Directives; for the latter a stricter test applied. 
Capital Goods casts doubts on this distinction. First, in his 
opinion, Mayras A.G. did not distinguish the test for Directives 
from that for Treaty Articles as he had done in van Duyn; instead 
he applied to the Directive provision in issue the same criteria that 
he had formulated in van Duyn to determine whether a Treaty 
Article had direct effect. So did the court. How significant is this 
change? The van Duyn test for Directives was very similar to 
- that applied in van Gend en Loos to determine the direct effect of 
a treaty Article; there the court, in addition to the requirement of 
unconditional clarity, stressed the spirit, the general scheme and 
the wording of the provisions. One might argue therefore that the 
distinction drawn in this note between the van Duyn and the 
Capital Goods approaches lacks substance. However, the change 
may be significant, In dealing with Treaty Articles, the court has 
extended and developed the ‘scope of direct effect well beyond the 
negative standstill obligation of the type considered in yan Gend,’ 
it now employs the test of unconditional clarity alone rather than 
also specifically considering “ the spirit, the general scheme and the 
wording ” of the provisions in question. It can now be argued that 
the spirit and general scheme of the Treaty will require direct effect 
for its articles provided these satisfy the conditions of clarity and 
completeness. By changing the test used for directives, Capital 
Goods may mark a move towards the position where regardless 
of its source, a Community obligation has direct effect provided 
it imposes a clear and precise obligation (on member States),?° it is 
* See eg. Lutticke GmbH v. Hauptzollamt Sarrelouis [1966] B.C.R. 205, [1971] 
C.M.L.R. 674 (positive obligation to act); Reyners v. Belgium [1974] 2 E.C.R. 633, 


[1974] 2 CM.L.R. 305 (general provision held directly effecttve desptte failure to 
adopt implementing directives). 


that Article 119, although addressed to to member States, can impose obligations on firms 
(case 43/75 Defrenne v. SABENA), it is arguable that a Directive might do so. 
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unconditional and not subject to the adoption of further rules by 
Community institutions or member States. 

Secondly, in two other respects, Capital Goods indicates a shift 
towards treating direct effect as the norm for Directive provisions 
of sufficient clarity and completeness. As mentioned above, in yan 
Duyn, the courts stressed (a) the unconditional nature of the 
Directive provision and (b) its link with a fundamental principle of 
the EEC Treaty as factors of importance in determining its possible 
direct effect. As regards the requirement of unconditional nature, 
Capital Goods represents little development except that it shows 
that, like Treaty Articles," Directive provisions which require imple- 
mentation, may still have direct effect in so far as they are none- 
theless clear and complete. As regards the other factor, link with a 
fundamental Treaty provision, Capital Goods discredits the idea, 
tenable on the previous case law, that a Directive could only have 
direct effect when allied with either a fundamental Treaty Article 1? 
or a Decision ** and that these bolstered the Directive’s provisions 
so that they could have direct effect. In Capital Goods, either the 
Directive was not linked with a fundamental provision or, if it was,” 
then the concept of such a provision is so general as to provide no 
real limitation to the direct effect doctrine as applied to Directives. 

Finally, it is significant to note what the court regarded, in Capital 
Goods, as a special object of recognising the direct effect of 
Directive provisions. It emphasised the need for individuals to be 
able to invoke: 


“A provision of a Directive before a national court in order 
that the latter shall rule whether the competent national 
authorities in exercising the choice which is left to them as 
to the form and the method for implementing the Directive 
have kept within the limits as to their discretion set out in the 
Directive.” 15 


This reasoning, very general in nature, surely applies with equal 
force to every directive provision provided, of course, that it is 
suffftiently clear and complete to be invoked. Thus it now appears 
that the same test must be applied to Directives as determines 
whether a Treaty Article or a Regulation provision has direct effect. 

Having described how the direct effect of Directives is being 
recognised, some implications of this development must now -be 
examined. Prima facie, it is difficult to reconcile with the express 
distinction in Article 189 between directly applicable Regulations 





11 See e.g. Reyners v. Bolgium. 

13 See Rutili v. Minister for the Interior, point 8-21, especially points 14, 16 and 
17 (1975] 2 E.C.R. 1219, 1228-1230, [1976] 1 CMLR. 140, 153-154 and Royer v. 
Belgium, notably point 28 [1976] 1 BCR. 497, 512, [1976] 2 CMLL.R. 619, 635. 

13 Grad v. Finanzamt Traunstien. 

14 In his opinion, Mayras A.G. stresses the importance of tax harmonisation as a 
Community objecttve, [1977] 1 E.C.R. 129-130, [1977] 1 CM.L.R. 418. 

15 Point 24 of the judgment. 
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and Directives binding as to result.!* According to Winter," such 
reconciliation is possible by distinguishing between “ direct effect ” 
and “direct applicability.” As explained above, the former notion 
determines whether individuals may directly invoke the particular 
obligation in national courts, whereas, according to this theory, 
“direct applicability ” is an essential characteristic of regulations, 
as opposed to Directives; it means that they are “‘self executing” 
and that member States may not alter their scope * or introduce 
any measure which would disguise the Community nature of the 
rule from those subject to it.1* Although the court’s case law does 
not wholly conform to Winter’s thesis,” it is crucial, by some con- 
ceptual means,” to separate the rules prohibiting incorporation of 
Regulation provisions from the general doctrine of direct effect. 
Otherwise, member States would be placed in the intolerable position 
of having to decide whether a Directive provision had direct effect 
or not. If it did, there would be an obligation not to incorporate 
and disguise its origin; if it did not, there would be an obligation 
to incorporate so as to give it effect: a mistake either way would 
entail failure to fulfil Community obligations.” 

On this problem, by stating the review of whether member States 
have respected the limits imposed on their discretion by the Directive 
to be a major use of the direct effect of Directives, Capital Goods 
implicitly achieves a pragmatic solution. Member States are obliged 
by the nature of the Directive to adopt the measures necessary for 
its implementation but the rights of individuals are safeguarded by 
the possibility of invoking the direct effect of Directive provisions, 
where relevant, as a check on those measures. This suggests the 
synthesis (although the case law is not yet explicit) that, in the 
exercise of their discretion regarding the implementation of Direc- 





1® There is considerable Iterature on this point; notably G. Bebr. “ Directly 


577; note, however, approval of Winter's 
brine was \A.G. in case 31/74 Galli [1975] 1 B.C.R. 47, 70, [1975] CMLL.R. 


21 Another method would be simply to state that Regulations and Directives 
have different characteristics and to define these. 


» Tho court's ruling seems noteworthy in this context. When speaking of Treaty 
Articles and Regulations, it states that these “have a direct effect in tho legal 
orders of the member States and confer on.individuals rights which the national courts 
must protect.” In “ capital goods,” its language was more guarded, lending sapport 
to the t the function of direct effect of Directives is different from that of 
treaty Articles or Regulations the court states that “it is the duty of the national 
court before which the rule . . . is invoked to take those facts into account ” [1977] 

3). 


i 
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tives, member States may legitimately incorporate obligations which 
have direct effect, meanwhile the rights of individuals are protected 
by the possibility of questioning the accuracy of this implementation 
against the directly effective Directive provisions. 

Finally, it must be noted that, although Capital Goods dealt with 
an implementing decision, its reasoning applies fully to imple- 
menting legislation: applying the basic doctrine of the supremacy 
of Community law,’ it should be possible to invoke the paramount 
nature of directly effective provisions of a Directive in the face of 
inconsistent legislation. 

PETER DUFFY 


A VERITABLE ROGUB’S CHARTER? 


Ir Is a well established principle of common law that an employer 
in seeking to defend an action for wrongful dismissal can rely on 
facts which come to his notice after the dismissal date and before 
the hearing date of the action. The employer does not have to show 
that the conduct justifying dismissal was the reason for the employee's 
dismissal. He must merely show, at the hearing, that circumstances 
justifying dismissal did in fact exist at the date of the dismissal. This 
helps to explain why, at common law, the employer is not required to 
give the employee any reason for the dismissal, any warning of the 
dismissal, or any right to be heard in his own defence.* How far 
can an employer rely on these principles in an unfair dismissal case 
in seeking to establish that a dismissal was fair? Paragraph 6 (8) of 
Schedule 1 to the Trade Union and Labour Relations Act 1974 
provides: 

. the determination of the question whether the dismissal was 
fair or unfair, having regard to the reason shown by the em- 
ployer, shall ent on whether the employer can satisfy the 
tribunal that in the circumstances . . . he acted reasonably in 
treating it as a sufficient reason for dismissing the employee.” 


In W. Devis & Sons Ltd. v. Atkins* the respondent, an abattoir 
manager, was dismissed for failing to comply with his employer’s 
request that a proportion of the livestock purchased should be bought 
direct from the farmers rather than through the dealers. Subsequently 
the employers alleged that the respondent had been guilty of gross 
misconduct, The respondent brought a claim for unfair dismissal. 

At the Industrial Tribunal the employers sought to call evidence 
establishing that the misconduct which they alleged they had 
discovered after the dismissal made the dismissal fair. The tribunal 
refused to allow this evidence and found that the dismissal was 


H Soe case 6/64 Costa v. E.N.B.L. [1964] E.C.R. 585, [1964] CMLL.R. 425. 

1 Boston Deep Sea Fishing & Ince Co v. Ansell (1888) 39 Ch.D. 339 and 
Leonard (Cyril) & Co. v. Simo Securities Trust Ltd. [1972] 1 W.L.R. 80. 

2 Ridgway v. Hungerford Market Co. (1835) 3 Ad. & EL 171. 

3 [1977] 3 WLR. 214. 
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unfair. They adjourned the question of compensation in the hope 
that the parties would agree a figure. 

The employers appealed against the decision of the tribunal. The 
Employment Appeals Tribunal + dismissed the appeal on the grounds 
that matters which came to the employer’s knowledge after the 
dismissal were irrelevant in determining the employer’s reason for 
the dismissal and whether they had acted reasonably in treating it as 
a sufficient reason for dismissal. It was contended on the employer’s 
behalf that the common law principles applied to unfair dismissal 
claims, Phillips J. found this argument appealing however he felt 
unable to adopt it having regard to previous decisions on the matter * 
and the construction of paragraph 6 (8) of Schedule 1 to the Act. 

The Court of Appeal* upheld the decision of the Employment 
Appeals Tribunal. Cairns LJ. stated: 

“What has to be determined is whether the employer acted 
reasonably in treating his actual reason as a sufficient reason for 
dismissing the employee, It is not put as to whether he acted 
reasonably ‘in the whole of the circumstances and terms of 
dismissal,’ ” * 


In those circumstances the employer could not rely on facts which 
were not known or relied on at the date of the dismissal. - 
The House of Lords dismissed the appeal." The leading speech 

was delivered by Viscount Dilhorne who stated: 
“Paragraph 6 (8) appears to me to direct the tribunal to focus 
its attention on the conduct of the employer and not on whether 
the employee in fact suffered any injustice. If in the tribunal’s 
view the employer has failed to satisfy it that he acted reason- 
ably in treating the reason shown to be the reason for the 
dismissal as a sufficient reason for the dismissal, the conclusion 
will be that the dismissal was unfair.” ° 


It was not the case that an employer could rely on matters which he 
did not know at the date of the dismissal but ought reasonably to 
have known.’* Their Lordships agreed that there would be a power- 
ful case for interpreting the section in a different way if it meant-that 
an employee guilty of grave misconduct who successfully concealed 
such misconduct would be entitled to substantial compensation. For 
this reason their Lordships thought it necessary to consider the 
effect of the above construction alongside the remedies provided by the 
Act for an unfairly dismissed employee. 
Lord Simon emphasised : 


4 [1976] I.CR. 196. 





Ltd v. Barnes [1976] LCR. 439, which followed Phillips J's judgment in this case. 
; Tp. 77. 
3 [1977] 3 W.L.R. 214. * pp. 220-221. 
10 Viscount Dilhorne dissented from the view of Sir Hugh Griffiths in St. Anne’s 
Board Mull Co. Ltd. v. Brien [1973] LCR. 144 and Philips J. in Da Costa v. 
Optolis [1976] LR.L.R. 178. 
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“The plain, and natural meaning of words used in a 
statute may modified if that meaning produces injustice, 
to the extent necessary to obviate the injustice, provided that 
the words used are susceptible of such modification of 
meaning.” 1 
He concluded that notwithstanding this basic principle of ‘statutory 
interpretation it would be “ extraordinarily difficult ” to give para- 
graph 6 (8) any other meaning. 
Paragraph 19 (1) of Schedule 1 to the Trade Union and Labour 
Relations Act 1974 provides that: 


“ Where an Industrial Tribunal makes an award of com ion 
. . . the amount of the compensation shall. . . be amount 
as the tribunal considers just and equitable in the circumstances.” 
Their Lordships found that it was possible for a tribunal to award nil 
compensation on finding that a dismissal was unfair if it considered 
that the dismissed employee suffered no injustice.’? Viscount Dilhorne 
examined the principles underlining the compensation provisions of 
the unfair dismissal legislation * and concluded: 
“|. . a man may bring about his dismissal wholly by his own 
misconduct and yet that dismissal may be unfair through failure 
to warn him that his employment was in jeopardy. In such 
a case whether it is considered under h {9 (1) or 19 (3), 
the just and equitable award might be one of nil com- 
pensation.” 1 


There was no need to give paragraph 6 (8) an alternative meaning 
because when considered alongside the remedies provided by the Act 
no injustice resuked from giving the paragraph its natural meaning.’ 
It was possible for a tribunal to consider serious misconduct unknown 
to the employer at the date of the dismissal when deciding if it was 
practicable and in accordance with equity to reinstate the employee 
or make any award of compensation.'* 

Under the Employment Protection Act 1975*" the compensation 
provisions for unfair dismissal have been amended and now provide 
for a basic award of compensation, which is automatic, as well as 
a compensatory award. Paragraph 6 (8) has not been amended. 
Thar Porships made tee hee en ae eo 


"u p 227. ‘ 
13 Seo Bari v. Slater and Wheeler aeria [1973] 1 WLR. 51. Thus 
C 


Wilcox [1977] LRL.R 30. 


16 Viscount Dilhorne made {t clear that had para. 19 (3) applied it would also be 
to. Ail imider that provision: i 
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may not be authoritative in the new legislative context of the 
paragraph. Lord Diplock stated: 
“If the same construction were placed upon h 6 (8) 
in what is now a different context . . . the result would be that 
the compensation provisions for unfair dismissal would have 
been converted into a veritable rogue’s charter.” 1 


Lord Simon doubted whether Parliament had in mind the injustice 
which would result and suggested that Parliament should have a 
fresh look at the paragraph. The paragraph given its new context 
might have to be given a new meaning.” 

The case is an interesting example of a contextual approach 
to statutory interpretation. It also underlines the right of the tribunal 
to consider the employee’s conduct and actions, whether known at 
the time of the dismissal or not, in deciding the appropriate remedy 
for the unfairly dismissed employee. In such circumstances under 
both paragraph 19 (1) or 19 (3) the just and equitable award might 
be one of reduced or nil compensation. 

It would appear, in the event of Parliament not amending the 
paragraph, even having regard to its new context, it would be hard 
to give the paragraph a new construction. The rationale of the 
paragraph is that it prevents employers from seeking to manufacture 
a justification of a dismissal retrospectively. This was one of th 
aims of the unfair dismissal legislation. On their Lordships reasoning 
it could be argued that an employee could not succeed in a claim 
for redundancy if it was discovered by the employer, after the 
dismissal by reason of redundancy and before the tribunal hearing, 
that the employee had been fraudulent and could have been fairly 
dismissed. If this makes the provisions a ‘rogue’s charter’ it might 
be open to the courts to hold that in such circumstances the employee 
is estopped from receiving monetary recompense as of right. 


Davip NEWELL 


RUINED HOLIDAYS AND TORT 


CaN a person injured by another’s tort recover damages for any 
loss of enjoyment he suffers if the injury interferes with a holiday 
he was about to undertake? Peter Pain J.’s decision in Ichard v. 
Frangoulls* suggests that such a factor will increase the sum 
awarded as general damages. The decision represents a further 
twist in the somewhat confused line of authority which has followed 
the Court of Appeal’s recognition in Jarvis v. Swans Tours Ltd.* 
that damages for “ disappointment, annoyance and vexation ” may 
be given in a contractual action to a plaintiff whose holiday proves 
to be greatly inferior to that for which he contracted. 

18 p, 217, 19 D, 228 per Lord Simon. 


1 [1977] 1 WLR. 556, 
3 [1973] Q.B. 233. 
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The. facts‘of the case concerned a road accident in Yugoslavia. 
The plaintiffs, a French couple, abandoned their claim against 
the defendant and the first plaintiff, as the driver admitted sole 
responsibility for the accident on the defendant’s counterclaim. 
The sole issue to be tried related to the damages appropriate to 
the defendant’s injuries, a fractured clavicle and two fractured 
ribs. At the time of the accident the defendant was on his way to 
Greece where he intended to spend a month holidaying. After 
the accident he was able to proceed to a resort in Greece, but 
his injuries necessitated his being strapped up in a leather harness 
which the judge clearly regarded as a substantial interference with 
the enjoyment of his holiday. 

Faced by a claim that the damages awarded should reflect the fact 
that the defendant’s holiday had been substantially ruined by the 
injuries, Peter Pain J. refused to regard such loss as a distinct 
and separable head of damages, but treated it as a factor which 
justified an increase in the sum awarded as general damages.’ 

At the simplest level it may be that the decision can be justifled 
on the basis of the “ egg-shell skull” rule. The tortfeasor must 
take the victim as he finds him and the fact that the victim is 
on holiday is a subjective feature which may go to increase the 
general damages awarded for loss of amenity. It is well recognised 
that in some circumstances it may be proper to adjust awards to 
take account of the plaintiffs subjective characteristics. 


“Tf a plaintiff has lost a leg, the court approaches the matter 
on the basis that he has suffered a serious physical deprivation 
no matter what his condition or temperament or state of 
mind may be. . . . If there is loss of amenity, apart from 
the obvious and normal loss inherent in the deprivation of 
the limb—if, for instance, the plaintiff’s main interest in life 
was some sport or hobby from which he will in future be 
debarred, that too increases the assessment.” ¢ 


The question is whether the ruining of a holiday falls outside 
the “ obvious and normal ” annoyances which an award of damages 
for loss of amenity is intended to cover. If it does not, the learned 
judge would seem to have awarded damages twice for the one loss. 
The issue can only be resolved as a matter of policy, but it is 
submitted that in view of the strongly objective approach of English 
law to cases of loss of amenity, the ruining of a holiday or other 
forms of transient entertainment by personal injury is not such 
an unusual loss as to justify any departure from the normal scale 
of awards appropriate to the particular injury. 

It may be argued that the recognition of such losses will make 





3 There is probably Httle significance in the refusal to, identify a new separate heed 
of damages, See McGregor, Damages, para. 1140, “ damages for inconvenience 
appear as a separate head elsewhere by reason of the absence of another head of 
non-pecunisry loss upon which to tack them.” i 

4 West v. Shephard [1964] A.C. 326, 365 per Lord Pearce. 
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little difference to an overall award of damages." This will certainly 
be the case if substantial permanent disabilities and lost earnings 
are involved. But if such losses are regularly pleaded and accepted 
in smaller claims, the result may be a general upward revision 
of the scale of damages for lost amenities. It is questionable 
whether this kind of plaintiff needs any additional protection from 
the law of tort. 

Both Jarvis v. Swans Tours* and Jackson v. Horizon Holidays ' 
were cited to the court as showing that damages for disappointment 
for a ruined holiday can be recovered in contract, but it was 
agreed that there was no authority on the point in tort." Faced 
by this the judge chose to revert to first principles and ask whether 
such a loss ought to have been foreseen by the negligent party. 

It is thus unclear whether the point was decided as arising de novo 
in tort or whether the developments in contract- have been 
instrumental in producing a parallel decision in tort. If the latter 
is the correct explanation the result is somewhat strange in that 
Jarvis was itself justified by analogy to the tort rules of nervous 
shock.” This was itself a remarkable argument as the “ disappoint- 
ment” suffered by the plaintiff in Jarvis was scarcely equivalent 
to a “recognisable psychiatric illness” which would seem to be 
required to prove nervous shock.° The JIchard decision 
re-emphasises this difficulty, for if the wheel has now turned full 
circle and the Jarvis principle has returned to tort from whence 
it sprang, it has returned in a guise far removed from a nervous 
shock case. 

‘In conclusion it may be said that Ichard v. Frangoulis is a 
further illustration of the difficulties caused in the law of damages 
by the recognition of the vague and open-ended concept of 
damages for “ disappointment, annoyance and vexation ” in Jarvis. 
It is somewhat remarkable that these difficulties have now surfaced 
in tort where there has been substantial discussion of the principles 
upon which damages should be awarded for non-pecuniary losses. 


K. M. STANTON. 





5 General damages for loss of amenity can never be assessed precisely. For a 
penera miey ee E het ng ed eg sett ‘1. In the instant 
case the fudge derived assistance from Doyle v. Hackney Corporation (1973) reported 
in Kemp and Kemp, The Quantum of Damages, Vol. 2, Pt. 9, para. 102, in which the 
Court of A Appeal increased the award of general damages for a similar injury from 
£450 to £650. The effects of the injury to Doyle appear to have afflicted the plaintiff 
for a considerable time. In Ichard the equivalent award was £1,000. Allowing for 
the fall in the value of moncy between 1973 and 1976, one might guess that the 
holiday element has contributed between £150 and £200 to the total figure. 

$ [1973] Q.B. 233. 

T [1975] 1 W.L.R. 1468. 

a Cf. Luntz, Assessment of Damages, para. 2: 309, citing Linke v. Howard [1967] 
S.A.S.R. 83 and North v. Thompson [1971] W.A.R. 103 (F.C), 107 per Burt J. 

* [1973] Q.B. 233, 238A per Lord Denning M.R. 

10 Hinz v. Berry [1970] 2 Q.B. 40. See also Koum! (1975) 125 Now L.J. 377. 
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POLICING A PERPLEXED Society. By Sm Rosert Marx. [London, 
George Allen & Unwin. 1977. 132 pp. incl. index. Hardback 
£5-00; Paperback £2:50.] 


Wren tho history of the metropolitan police comes to be written there is 
little doubt that the last half century will be seen as dominated by two great 
reforming commissioners—Lord Trenchard and Sir Robert Mark. Trenchard 
faced problems of corruption and, above all, bad and insensitive management; 
with the experience of a great commander he eet about improving the 
leadership of his service and the conditions of his men, Sir Robert Mark was 
concerned with what were, in essence, rather similar problems though 
presenting themselves in different forms. 

Both commissioners were men of the utmost rectitude, and formidably 


nominal 
head of the Force he was unwelcome to many, particularly the CID which 
was virtually a law unto itself. Corruption, ‘as later events showed, had 
penetrated to a high level. He had, therefore, to be a determined internal 
reformer, rooting out the corrupt but, at the same time strengthening the 
morale of the good. It was essential to be a conspicuous and effective 
spokesman for the good element in his own force and in the police service 
. The book under review is a by-product of this process and it 
illustrates brilliantly his major strengths and, occasionally, his lees important 
weaknesses. 

“Tt would be undesirable” Mark says “for the Commissioner of Police 
of the Metropolis to sit down and write a book,” and so here wo have a 
selection of addressees given on different occasions edited for publication. 
Inevitably they overiap but the main themes come across with force and 
clarity. They are that the British Police operate under the rule of law, that 
they are not servants of government and, above all, that they depend on 
public support for their effectiveness. Against these are 
preoccupations of a working policeman coping with the problems of his job. 
They aro important as criticisms of the system we now have. They amount, 
broadly, to the view that the system is weighted in f: 
and ¢gainst the forces of law and order. 


i 
i 
È 


support. Unlike many policemen he is against capital 
because, being so irrevocable, many safoguards against 
erected. Although theso may be justified in the context 
they have more generat applications and these ho regards 
particular he sees the accused’s right to silence as 


E 
E 


encourage disillusion, unscrupulousness 
police service. Those concerned with the health of the criminal law should 
weigh Sir Robert’s strictures with care for he, more than any other man, 
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nee Bad te Wage an Upin Daite Rees he Cornumtons whid xt ezeert 
criminals must deplore. 

Sir Robert's: weaknesese ace those ofthe: succesful advocate: concerned to 
win his case without giving much weight to the other side. At one point 
he urges more knowledge of what happens in a jury (p. 61) but later pours 
scorn on a modest academic attempt to Stearn a Httle about this very subject. 
Most important, his concern with the difficulties of convicting major criminal, 
leads him to ignore the equally serious charge that an important weakness 
of the system—now amply documented in Bottoms’ & McClean’s study of 
Defendants in the Criminal Process—is the pressure on defendants to plead 
guilty. It is a nice point whether it is possible to balance the social harm of 
failing to convict a relatively small number of major criminals against the 
tendency of the system to bear heavily on the weakest of those who become 
involved in the criminal process. 

Some judges, notably Lord Devlin, have made important contributions to 
the Hterature on the criminal process on England. By contrast Sir Robert 
Mark stands virtually alone among policemen and we are already in his 
debt for publishing these brief lectures. Now that he is retired it is clearly 
in the public interest that he should write his memoirs, even if they have to 
Temam unpublished for many years. One’s only caveat in urging him a wide 
readership is that readers shouki remember that his book demonstrates a 
forensic ability worthy of a leader of the Bar. In putting his case, it should not 
be forgotten there is another side. 

J 


LEGAL DECISIONS AND INFORMATION SYSTEMS. By Jon Bina and 
TryGVE Harvoip. [Oslo: Universitetsforlaget. 1977. 272 pp. 
sacluding preface, bibliography and indices. £12-50 net.] 


Ir may come as something of a surprise to the general legal reader to learn 
that the world’s main centre for research into computerised legal information 
retrieval is situated in the University of Oslo. But so it is. Professor Selmer 
has fostered an Institute for Electronic Data Processing in Law. The authors 
of this text are two of the young men who have made that Institute so 
prominent in its fleld. 

The book is both a report on the various experiments which have been 
conducted and the systems which have been instituted in this field in different 
parts of the world, and is in itself a contribution to the discussion of the tech- 
niques which are being used. As an account it is mainly remarkable for its 
comprehensive coverage and for its painstaking accuracy. The authors “have, 
like so many Norwegians, acquired great fluency in many languages, and 
between them command all of the major sources current in the Western work. 
They have also taken the trouble to garner their information from the human 
beings responsible for the work they describe, rather than to rely upon 
possibly inaccurate and certainly outdated documentary material. They also 
took the further precaution of submitting to such persons their draft text for 
vetting before publication. So far as their own contribution is concerned it may 
be gleaned partly from their comments on the work of others and partly from 
their description of their own work. This is so interesting that one wishes that 
space could have allowed a fuller account. Although the book furnishes the 
most up-to-date published review of the work it describes, it requires supple- 
mentation in one or two respects in which it has been overtaken by events. 
Since the book was written the Commission of the European Economic 
Communities has commissioned a two-year design study for a computerised legal 
information retrieval system for the Common Market countries. That study 
fs still in its first phase, but a report will become available in November which 
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lines of future development. The second main change has been brought about 


INTRODUCTION TO LEGAL METHOD. By J. H. Farrar. [London: Sweet 
and Maxwedl. 1977. xvi end 258 pp. (including indices). Hard- 
back £6:90; Paperback £3-25.] 

THERE will be two themes to this review. First, that the publication in this 


country of a book on legal method has long been overdue, and, secondly, 
that Mr. Farrar’s attempt to produce such a book is far from satisfactory. 


B 
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thorough knowledge of rules of law 

should also acquire certain skills; of particular importance are the skills 
analysis, argument and communication, both written and oral. But there 
probably no similar consensus about a third equally important objec 
inculcation of a sense of professional perspective, sometimes 
ethics, Now a thorough grounding in what has come to be known 
method has the advantage of introducing students at an eariy stage 
law. studies to all three aspects of legal education. Many studeni 
the case law subjects commonly taught in the first yeer and all too 
into so called “ black-letter lawyers ” without the ability to appreciate law as 
a process for making decisions and with little interest in understanding that 
process. It is accordingly important to counterbalance this tendency. Partly 


HH 
TAT 


collectively been labelled legal method, and have for many years been integral 
parts of first year law study in American law schools, 

For a critical study of the ctvil and criminal justice systems in this country 
Michael Zander’s Cases and Materials on the English Legal System ts excellent, 
but for the study of the remaining topics, there is, as Mr. Farrar points out, 
a gap. Teachers of these topica have to rely upon a miscellany of materials, 
some of which present a challenge which is too great for the fledgling law 
student since they are written at too advanced a level for him. Legal method 
also comprehends something of legal ethics, cularly if an attempt is 
made to consider the impact on the decision-making process not only of 
judges and legislators, but also of practising and academic lawyers. Here the 
materials suitable for use in the first year are sparse. Mr. Farrar has now. 
attempted to draw together the many areas covered by the label legal method 
and to present the first year student with a self-contained introduction to this 
aspect of the study of law.. ' 
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The book is divided into three main parts with a substantial set of appendices. 
Book I, entitled “Introduction to Law,” seeks to introduce the student to 
some basic ideas, distinctions and terminology. In Chapter 1 the author makes 
some comments on human nature, the use of law as an instrument of social 
control, the important distinction between law and moralty and, what goes to 
make up “a set of particular Jaws.” Chapter 2 looks at the traditional 
classifications of law and Chapter 3 analyses the various ways in which law is 


Methods of Reasoning,” constitutes the bulk of the text. Here the 
author deals with the distinction between law law and fact, legal reasoning, law 
a a a, Kaaa Sor the work of writers and tho 
impact of materials, each of these subjects taking up a chapter. 


to provido a perspective for the future by commenting on law as an instrument 
of change, on its limitations, and on values in law and in law reform. There 
follow threo appendices; the first provides a specimen statute, a statutory 
instrument, a reported case from the Court of Appeal and one from the 
European Court of Justice; the second is a guido to legal materials; and the 
third looks in detail at the development of the tart of negligence. 

I hope that the introductory comments will have emphasised sufficiently 
strongly both my own commitment to the teaching of legal method to first 
year students and my belief in the importance of the subject. A textbook 
introducing legal method must be lucid, readable, accurate and in no way 


they become misleading and consequently a positive hindrance to full under- 
standing. This being. so an author embarking on mich.a work must have not 
only complete mastery of the subjects he wishes to cover but also the rare 
ability to reduce hig mastery to a text of limited length that captures his 
own comprehension of the subject and communicates it to the reader. The 
task requires an awareness of how much he himself takes for granted as a 
result of years spent working with legal materials. In the area of legal method 
many of the specialised works are perticulariy complex; indeed some remain 
obscure even to those with years of famiHarity with the law. Thus the task 
of writing an introductory book: on legal method is one of enormous 


Tho basic approach of the author is to provide “ potted ” summaries of the 
work of other writers linked by his own material. There is an excessivo use 
of quoted material, most of which is inappropriately used. Indeed the author 
drops in name after name throughout the book apparently for no other reasoa 


important because he has chosen to provide a separate name index. What, 
one might ask, will a student learn about Hobbes and Hume from pursuing 
the references to them in the index, which tells him that they are mentioned 
on page 3? Only that Hart based some of his writings on their thoughts! In 
Chapter 1, which is just seven pages long, the author fires at the reader like 
grape shot the names of Hart, Hobbes, Hume, Durkheim, Rows, Bentham, 
Mill, Devlin, Pound, Aristotle, and Weber, as well as finding time to mention 
the Yurok Indians, the Luhya tribe of Western Kenya and the Code of 
Hammurabi, and to fill half a page with one of those diagrams that work 
well in a lecture context, but are singularly uninformative on the printed 
page. Surely what is needed is not a “potted” version of the thoughts of 
others, but a narrative exposition,of the subject which reflects the author’s 
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understanding of the work of these other writers without the need to provide 
a litany of their thoughts. The footnotes too fail to lead the reader to 
enlightenment, many of the references being wholly inappropriate for the first 
year student, e.g. the reference to the article by Joseph Raz at p. 11, n. 19 
hares 249. Chapter 7 on case law.alo illustrates these criticims, reading 
more like a “ nutsholl” than a thoughtful exposition of how decistons ate 
made by judges. 
Hores he nao roina Biat he bok ia places onak 
to the polot of inaccuracy. Four examples will, I hope, be sufficient to justify 
this criticism. First, on p. 9 the author defines a concept as “ broadly speaking, 


Again, fictions are mentioned in a very abstract way; surely the text cries 

here for an example of a fiction. Lest the reader think me too harsh in 
demanding such a degree of clarity in a brief account, I would refer to 
pp. 46 of C.O.L Reference Pamphlet 141, The Legal Syst 
to show that it can be done briefly and meaningfully. Thirdly, 
law, authority and reesoning contains serious logical deficiencies. For example, 
the author states that the inference from “if A then B” to “if not A then 
not B” ts “fallacious if a term used in a premise is used in a particular 
sense and in the conclusion is treated in a general sense.” This is wrong. 
Even where the terms are used in the.same sense in premise and conclusion 
(as they must be in any inference), the inference is invalid. For example, 
from “ if Fido is a dog, then Fido has four legs,” we cannot infer “if Fido 
Se ee ay cate Gino 
“tf Fido bas four legs, then Fido is a dog”! I will freely admit that it is 
extremely difficult to describe legal reasoning, but that cannot excuse doing 
it badly. For a contrast I would refer to the excellent chapter “ The Reasoning 
of Lawyers” in D. Derham, F. Maher and P. Waller, An Introduction to Law, 
a book which covers much the same ground as Mr. Farrar’s primarily for 


ng 
: 
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does not indicate the direct applicability of regulations. Furthermore, the 
regret the author expresses—because of the apparent inconsistency with 
Article 189 of the Treaty of Rome—over the fact that the European Court of 
Justice has treated certain directives as having direct effect is misplaced. In a 
book ostensibly all about processes it is strange to find such resort to a “ black- 
letter” approach, especially when the explanation for the treatment of the 
directives in this way is to be found in the process of European integration; 
indeed the author alludes to this at the bottom of p. 125. 

Mention has already been made of the unhelpfulnees of the diagrams, but 
reference must be made to that on p. 157 and its accompanying text since 
this again illustrates the book's failure to communicate understanding of the 
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system. It is on first examination an attractive diagrammatic representation of 
the structure of judicial decision-making, and the accompanying text might be 
described as thought-provoking, but read a second and third time, it becomes 
clear that they do no mare than introduce the reader to certain, probably new, 
labels, without providing insight into the decision-making process or even 
beginning to do justice to the work which has been attempted in the United 
States to represent the decision-making process in a flow chart. Almost every 
chapter contains passages which, subjected to similar careful reading, lead to 
the conclusion that they must fait to convey to the reader any real under- 
standing of the way our legal system works. Straightforward errors in an 
otherwise well-written work can be corrected by others, but a text so full 
of passages whose meaning is hidden is not a text suitable for first year students. 

A rather less serious criticism is the frequency with which the author 
chooses to use examples from compeny law. In Chapter 3, which deals with 
the various techniques adopted by law to achieve social aims, the invention by 
the author of the constitutive technique whereby the law recognises a 
collection of people as constituting a natural legal person, eg. a company, 
may perhaps be forgiven, although it is really part of the priva 
technique, but the use of company law examples under the administrative- 
regulatory technique is not really appropriate. Can all first year students be 
expected to know what “dealing in securities” is? Again, on p. 42 the 
example of a conclusive presumption from ont-dated company law is quite 
unnecessary when criminal law provides eesily understood conclusive presump- 
tions, eg. as to the age below which a boy is deemed incapable of sexual 
intercourse. Such points of detail are not insignificant in a work of this kind. 

The best that can be said for the book is that no criticism can be levelled at 
its basic structure. Perhaps, given the difficulty of compressing the material 
into a text of limited length, some of the material in the appendices, e.g. 
the statute, the statutory instrument and the English taw report (all of which 
must be available to any law student even if only from one of his case books) 
and the introduction to legal materials from other jurisdictions, might have 
been sacrificed to allow more space for text. It is with regret that I conclude 
that this book adds nothing to the Hterature alreedy available, albeit from a 
variety of sources. Furthermore, the book is likely to confuse rather than 
enlighten first year students, Although it is the only self-contained text at 
present available for English law students, it is not a book I can recommend. 
I very much hope that there will soon be a book on legal method that can be 
wholeheartedly endorsed. 

Roam C. A. Ware 


PRIVATE PROPERTY AND THE CONSTITUTION. By BRUCE A. ACKERMAN. 
[New Haven and London: Yale University Press. 1977. ix and 
303 pp. (incl. index and notes). £9-40.] 


Tre compensation clause of the Fifth Amendment to the Constitution of tho 
United States of America declares: “. . . nor shall private property be taken 
for public use without just compensation” and Professor Ackerman is 
correct in his assessment that the case-law interpreting and applying that 
provision is a “chaos of confused argument” (p. 8). Ho is also refreshingly 
forthright in his statement at the outset that the problems are difficult, that 
they are philosophical and that there is no point in pretending otherwise: 
“ Philosophy decides cases; and hard philosophy at that” (p. 5). 

When one talks of “private property” one normally includes things and, 
excludes, for example, money: Mr. Weir is right when he says that “ Hitherto 
“You damaged my chattel’ has been a more effective complaint than ‘ You 
made me poorer’” and he may well be correct in hig view that this has been 
so because of “ the distinctive quality of things, uamely that they are objects 
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of gratification to human senses and give pleasure as well as power” (A 
Casebook on Tort, 3rd ed., p. 4). He is certainly right to point out that “if 
anything can be discovered which can be called ‘ property’ or a ‘right’ even 
1f it not a thing in fact or a right in general law, it tends to be more strongly 
protected ” (ibid. p. 469) and there are plenty of examples (e.g. intellectual 
property) and not a few claimants (e.g. employment—the Employment 
Protection Act 197571). 

Professor Ackerman contrasts two ideal types of legal analysis which he says 
can be discerned in American legal culture and which he calls those of the 
“Ordinary Observer” and of the “Scientific Policymaker.” The “ Ordinary 
Observer ” stresses the primacy of dominant social practices and looks to 
ordinary language to reveal “the true nature. of property” (p. 116), his 
reference point lies in institutionally based norms, The “Scientific Policy- 
maker” looks on legal language as distinctive, property being but “a set of 
legal relations between persons governing the use of things” (p. 27) and his 
reference point is his “Comprehensive View” (=“ ideology ”?) which the 
rules and principles of the legal system are presumed to be intended to 
further. These approaches are both resorted to by lawyers, as and when it 
suits their aims, affect not only decisions but also the formulation of questions 
and the understanding of appropriate forms of judicial thought and, ultimately, 
result in eclecticism and chaos. 

Professor Ackerman develops at considerable (and probably excessive) 
length the possibilities implicit in these ideal types refining the typology, 
admitting the complexities and considering variations on the basic contrast. 
For example, having noted the possibility of innumerable “Comprehensive 
Views,” he contrasts the “ utilitarian ” and the “ Kantian ”; the “ utilitarian’s ” 
concern with “ efficiency ” (m cost spreading—a theme common in discussions 
of tort lability) would mean inquiry into not only the comparatively mundane 
(e.g. insurance) but also the more esoteric “costs” (e.g. disaffection resulting 
from refusal of compensation): indeed it would, but, and as always, the 
further the “utilitarian” ‘were to get from dollars and cents, the less 
convincing the exercise would be. Finally, pace the distinguished adherents of 
the “ efficiency ” approach in tort, can it really be maintained that “ cost ” is 
so much the most important factor in civil liebility that any other consideration 
can be treated as irrelevant? 

Anyway, as Professor Ackerman himself points out, the “‘ Kantian ” would 
object that the dispossessed have a special claim not to be used as the means to 
the end(s) of another or others (p. 75) and, therefore, not to be treated as 
“costs” to be humped into a calculation. Indeed he would, but although 
Professor Ackerman is very willing to admit that things are complex, the 
question are not eo much or only complicated but rather or also fundamental 
Whi one can agree that a “Kantian ” judge would tend to activism, that 
he would be less willing to defer and to accept that society was, to use Rawh’s 
phrase, “well-ordered,” and while one can agree further that Kantian models 
of distributive justice are less coherent and wellarticulated than some of the 
alternatives (especially those which deny the relevance of any distributive 
questions), all that one is saying is that those social theories which are 
expressly goal-based, which assert the correctness of some distributive pattern, 
are both elustve and complicated. Professor Ackerman may be correct to 
claim that the role of the state is a basic one if one rejects the minimalists’s 
“watchdog’’ approach (p. 181), but that is to say no more than that 
political theory is still both necessary and worthwhile. 

It should be no surprise, therefore, that incoherence persists; this simply 
means that first questions have still to be asked and answered. This is clear 
from a consideration of the differing approaches to legal language: the “ Ordi- 
nary Observer,” we are told, rejects the “ possibility of a specialised discourse 
that the division of labour has permitted the legal class” (p. 93), i.e. rejects 
many of the more fashionable claims of the sociology of knowledge, and 
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distinguishes between “social property” and “legal property.” ‘‘ Social pro- 
perty ” is that bundle of rights realising the “ true nature of property ” (p. 116), 
depends on the habits of the welleocialised and is what is called in ordinary 

“ property”; “ legal property” depends on resort to the expert, the 
lawyer. But, of course, what is often important today is “ legal property” and 
the attempt to rely on dominant social practices loses touch with those 
practices as they change (pp. 116-117). 

The picture is familiar: the law may create forms of property (MacCormick, 
(1974) 90 L.Q.R. 102, 108-109, quotes the “ standard security ” created by the 
Conveyancing and Feudal Reform (Scotland) Act 1970): the law may adopt 
a clatmant—it has been said of the tort of passing off that “The conceptual 
device is to find a ‘ property right’ in the plaintiff which has been infringed ” 
(Weir, op. cit. p. 503). The truth of the matter, as Professor Ackerman has 
effectively shown, is that one has still to get past square one, the fundemental 
philosophical questions persist. Were that not the case, th 
very dull—unlike this book. 


PARENTS AND CHILDREN. By BRENDA HoGGETT. [Sweet and Maxwell. 

1977. xxxi and 275 pp. including index. £3-25.] 
Ir ever a book needed writing, it was this one. Even before the passing (and 
piecemeal implementation) of the Children Act 1975 most students (and many 
teachers) of family law approached the law relating to children with reluctance 
and often left it half-digested. Anyone familiar with social services depart- 
ments will know the bewilderment of social workers at the maze of laws and 
Togulations affecting their everyday practice contained within the formidable 
covers of Clarke Hall and Morrison on Children. Little wonder that they 
prefer not to look too closely at it They are not the only ones bemused 
by child law. The reviewer recently observed a judge, in the presence of 
counsel and a local authority solicitor, appoint a person to act as guardian 
ad litem under a provision that was not in force and who furthermore could 
not have been appointed under it even if it had been in force. But nothing 
comes as a surprise after reading the total misconception of the basic principles 
of the child care system by the Divisional Court in Halvorsen v. Hertfordshire 
County Council. 

Child Jaw ts important. Far too long it has been neglected and misunderstood 
by practitioners, academics and even the legislature. Brenda Hoggett’s book is 
an outstanding contribution to overcoming the miserable state of affairs. At 
least one copy should be easily at hand in every social services area office 
(even in these days of cut-backs; it must be considered essential expenditure). 
Practitioners, magistrates and judges should use it and it should be compulsory 
reading on every family law course. 

There are several reasons for this recommendation. The first is that it is 
written with great clarity. Nontawyers will not be repelled. It is accurate. 
The material is arranged to reflect problems that arise in practice, not only 
for social workers, but also for ordinary parents. Hence Part 1 deals with 
those legal issues which could arise within “normal” families; disciplining 
and educating the child; questions concerning travel abroad and money. The 
second part deals with family crises, when the child must be looked after 
away from home, or if the marriage breaks down, or if the child commits an 
offence, Part 3 concerns anomalous families and is centred around illegitimate 
children and questions arising from the death of one or both parents. There 
are chapters dealing specifically with step-parents, relatives and foster parents. 
The final part deals with adoption. This treatment is admirably suited to cope 
ee ore ee froni rreyony ee perience which usually 

start “but what if . 7.” By showing how the legal provisions operate 
within their context, they aro made much more comprehensible. 
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The book does not set out to provide an exhaustive critical account of the 
law or some of the policy issues. However, very apt eelective reference is made 
to non-legal literature which can be followed up and the contextual presenta- 
tion of the material itself throws up interesting observations, such as that 


parent is recognised only when the marriage between the natural parent and 


matters. The book succeeds brilliantly in its objectives and will provide much 
needed enlightenment to many people. 


ENCYCLOPEDIA OF EUROPEAN COMMUNITY Law. General Editor: K. R. 
Simmonds. [London: Sweet and Maxwell; Edinburgh: W. 
Green and Son. 1973-77. Three volumes (eight binders, loose- 
ES Current Service: Vol A (£16); Vol. B (£27) VoL C 

COMPLETION of the Encyclopedia of European Community Law must con- 

stitute something of a landmark in law publishing in this country. A loose- 

leaf publication in eight binders, the Encyclopedia contains not only the 

founding treaties and related agreements, along with relevant national legis- 

lation, but also, and more significantly, a comprehensive and regularly up- 

dated compilation of secondary legislation. A large and distinguished group 

of commentators contribute the annotations which accompany the text. 
The Encyclopedia is divided into three Volumes: 


). 

Volume A contains the European Communities Act in full (A1), as well as 
extracts from mimerous other relevant Acts of Parliament (A2). Section A3 
contains upwards of 350 Rules and Orders (supplemented by Section A5 
with respect to Northern Ireland), some implementing Community obligations, 
others providing the national legal context for the implementation of Com- 
munity law in the United Kingdom. A useful Miscellaneous Section (A4) 
contains (1) a Hst of Command Papers relating to the European Communities; 
GD a list of Parliamentary Reports issued by the Commons and Lords Scrutiny 
Committees; Gif) a list of circulars on Community matters issued by Govern- 
ment Departments; and (fv) the text of Command 5925 on the organisation 
of the Referendum on United Kingdom membership of the Communities. 

The Treaties establishing the European Coal and Steel Communtty, Euratom 
and the European Economic Community constitute the basis of Community 
law, and they are reproduced in Volume B, along with Q) related agreements 
to which the member States are parties (including of course, the Act of 
Accession); Gi) agreements to which the member States and/or one of the 
Communities and third countries are parties; and (ii) “other interpretative 


muniques, and the Tindemans Report on European Union. 
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Volume C contains Community secondary legislation, arranged under subject 
headings, as follows: Approximation of Laws (subdivided alphabetically— 
animal products, chemicals, etc.) Coal and Steel; Company Law; Competition; 
Economic Affairs; Euratom; External Affairs; Fuel and Power; Institutions; 
Movement of Goods; Regional Policy; Right of Establishment (including ser- 
vices); Social Affairs (including free movement of workers and social security); 
Subsidiary Bodies; Tax; and Transport and Environment. The publishers 
warn in a preface that full coverage is not given to agriculture and customs 
duties, and explain that the Encyclopedia is “ designed for the use of lawyers, 
. We feel . . . that at this stage the detailed technical lists contained in the 
hundreds of Regulations on these subjects are of interest only to a very small 
number of specialist lawyers and industrialists... . The cost to the purchaser 
of such material would be great and the Publishers take the view that at the 
moment it is not required.” Your reviewer enters a cautious reservation below. 
Despite its eight separate binders, the Encyclopedia is rather casy to use. 
Its organisation is straightforward, and “finding” is facilitated by indexes, 
tables and checklists, Hach Volume has its own subject index, plus tables of Com- 
Treaties, Secondary Legislation, United Kingdom Statutes, and Cases. 
A “First Checklist ” in Volume A, up to date to June 30, 1973 (at time of 
writing, i.e. July 1977) contains a list of Regulations, Directives, etc. arranged 
chronologically under subject headings. A further checklist, in Volume C, up 
to date to January 30, 1976 (though the legislation in Volume C is in fact up 
to date to the end of 1976), contains a simple chronological list of secondary 
legislation. 
The Encyclopedia seeks first and foremost to present in accessible form the 
primary sources of the law relating to the European Communities, and 
secondly to provide a commentary thereon. It is the masterly achievement of 
the former aim that led your reviewer to describe the completion of the 
Encyclopedia as a landmark in law publishing. It is often difficult and thme- 
consuming to assemble the relevant sources of Community law from the 
countless pages of the official journal, always assuming that one has access 
to it, bound to a reasonably recent date, and complete with monthly and 
annual indexes. Even then there often remains the nagging doubt that one 
has missed an amending Regulation along the way. The major achievement 
of the Encyclopedia is to present the law in a systematic fashion—in the case 
of secondary legislation, under subject headings—and to ensure that texts 
are up-dated within six months, or less, in the case of important developments. 
- The coverage of the Encyclopedia is extremely comprehensive, subject to 
the exclusion of legislation relating to customs duties and agriculture, noted 
above, though there may be the occasional omission; your reviewer, for 
instance, was unable to find the text of the oft-quoted Directive 70/50 of 
December 22, 1969, on the abolition of measures having equivalent effect to 
quantitative restrictions (J.O. 1970, L13/29). The annotations are on the whole 
of a high standard, though commentators are sometimes unfamiliar with 
principles of Community law which impinge peripherally on their areas of 
specialisation. Some criticism of style must be made. There is apparently no 
agreed mode of citing cases, and the variety of methods adopted is somewhat 
disconcerting. It is simply not correct to cite a decision of the Court of Justice 
without a Case Number and E.C.R. reference. Again, rather more references 
might be made to academic writings, both textbooks and learned articles. 
This would be of great assistance to the reader, and it is in any event only 
Tight to credit one’s source when one’s views have been clearly influenced 
by a particular writer. A bibliography of publications in English, arranged 
under subject headings, would also be welcome. 
A word must be added on the subject of agriculture. The publishers are 
surely right when they point out in the preface that at the present time it 
would be impracticable to publish all the agricultural legislation in force from 
time to time. Furthermore, in binder C IV, under the heading Subsidiary 
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Bodies, an interesting compilation of agricultural legislation is reproduced for 
illustrative purposes, including, for instance, the recent consolidating Regu- 
lations on the common organisations of the market in cereals, pigmeat, eggs, 
poultry meat and rice, Nevertheless, might it not be possible in the foreseeable 
future to at least treat agriculture under a separate head, inchide the texts of 
the Regulations establishing the common organisations of the market, and for 
the rest, include synopses of legislation, excluding, of course, most legislation 
of a merely transient character. Your reviewer feels that some movement 
ought to be made in this direction, in view of the practical implications of 
the common agricultural policy. Not long ago manufacturers of animal feed 
in the United Kingdom objected to Council legislation designed to encourage 
the use of milk powder rather than vegetable protein, though no legal action 
appears to have been taken. After all, it is not the sort of problem which most 
English lawyers would see as raising legal issues at all Nevertheless, the legis- 
lation was challenged in the Dutch and German courts, and subsequently 
declared invalid by the Court of Justice. (See Case 114/76, Bela Mihle Josef 
Bergman K.G. v. Grows—Farm GmbH & Co. Kg. etc., The Times, July 11, 
1977, p. 5). It is possible that the law relating to agriculture deserves rather 
more attention than it receives at the present time. 

In the view of the present writer, the completion of the Encyclopedia is to 
be welcomed. It makes a unique contribution to the study and practice of 
European Community law. It is comprehenstve in scope, sensibly arranged, 
and—of paramount importance in this fleld—it is up-to-date. 

Derrick WYATT 


PALMER’s Company Law. Twenty-second edition. By CLIVE M. 
ScHMITTHOFF. [London: Stevens & Sons; Edinburgh: W. Green 
& Son. 1976. Volume I: cxxvil + 1,126 + Gndex). Volume I: 
loose-leaf volume of source materials. £45-00 (complete work).] 


In the preface to this new edition of Palmer, the editor stresses Str Francis 
Palmerc’s original alm (in the nine editions he himself prepared). This 
was to make the work “practically useful not only to lawyers and students 
of law but generally to businessmen.” Professor Schmitthoff’s aim with this 
edition is to place the hard, formal structure of company law in a modem 
version of this wider, legal and social context. In this he and his co-editors 
can be sald to have weil succeeded. Thus it has valuable pages on the proposed 
European Company and has chapters on Merger Control not only in the 
United Kingdom but also in the EEC. There is also a new chapter (17) on the 
new system of Official Notification required by section 9 of the European 
Communities Act to implement the First Directive. There are useful chapters 
on profit sharing and pension schemes (with a supporting chapter in Part Ten 
on Tax Law). The chapter on the form of business contracts and on the 
Company Secretary are particularly good. These are matters with which the 
businessman will naturally be concerned. That is also true of the chapter on 
Exchange Control and Borrowing Control (Chap. 26). On some of these 
matters Palmer is necessarily only a compendium of essential information. 
The legal practitioner will need to refer to specialised works to which the 
footnotes refer him. Chapter 85 on the legal forms of business organisation is 
as good, at the level of sheer exposition, as can be found anywhere, It 
serves the needs of both students and businessmen. Only one new chapter seems 
a little superftuous. This is Chapter 31 on “The Raising and Maintenance of 
Capital ”—though it refers to a perfectly well known principle of company law, 
it is scarcely a chapter. It consists of about a page which, apart from stating 
the principle of Ooregum, simply acts as a signpost to material in other 
chapters which deal with the various topics conventionally adumbrated under 
this heading. The dull student will at least be pointed in the right direction! 
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Another feature of this edition, carried over from the last, is the 
excellent Practice Notes by S. J. S. Eley which are concerned with the 
administrative problems of the company secretary. These are appended to 


inspection, at the end of Chapter 49, and the Note on tho real legal status 
of those who, though called assistant or special directors, enjoy none of the 


the Stock Exchange and the Panel on Takeovers and Mergers. 

If has any faults they tend to lie in the exposition of certain aspects 
body of case law with which the legislative structure is clothed. 
are several points with which a reviewer may take issue. At 28-17 
a discussion of subrogation as a remedy available to anyone who has 
an unauthorised loan to the company (i.e. the directors dealt with 
their authority but within the powers of the company). 
t deals with the situation where the lender cannot me on the contract of 

he 
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concerned with ultra vires loan. Palmer (at 18-13) accepts Goodhart’s view 


It is asserted (at 14-19) that the conflict between Bridsh Murac v. Alperton 
Rubber Co. and Punt v. Symons (as to the contractual remedies available when 
the articles are changed in breach of a separate contract) “ was settled by the 
House of Lords ” in Southern Foundries v. Shirlaw. That decision can in fact 
be distinguished on the level both of legal principle as well as policy. Alperton 
cannot be discarded as overruled. Tho discussion (at 21-49) of the action of 
deceit, as a remedy against the company for misstatements in a prospectus, 
does not mention Houldsworth v. City of Glasgow Bank or the crucial 
qualification there placed by the House of Lords upon the allotteo’s rights 
against the company in such an action. In Chapter 27 the law governing 
the execution of deeds by companies is correctly stated but Buckley J.’s 
decision in D’Silva v. Lister House Developments has been overlooked. 

In Chapter 56 (at 56-13 to 20) the discussion of the difficult “fraud on 
a minority” exception to the Foss v. Harbottle rulo is largely devoted to 
the Allen v. Goldreef line of cases on majority resolutions which are not 
passed bona fide in the interests of the company. The other aspects of fraud 
on a minority receive little attention. The acceptance of the traditional view 
of the scope of this exception to the rule seems unduly complacent. It cannot 
be a satisfactory state of affairs that breaches of the directors’ duty of care 
and of other ratifiable breaches of fiduciary duty may not be the subject of 
minority action. The brief treatment of “wrongdoer control” (at 56-20) is 


242 THE MODERN. LAW REVIEW _ [Vol 41 


again uncritical and ignores the fact that, if Danckwerts J.’s viows still represent 
the law, a minority shareholder’s action will be impossible against most 
companies listed on the Stock Exchange. For other reasons the statutory 
remedies available to oppressed minority shareholders are unlikely to be 
contemplated in the case of such companies. In discussing the nature of 
shareholders’ proceedings (at 56-23 and 24), Palmer still refuses to recognise 
the existence of the derivative type of action despite the authority of the 
Master of the Rolls (in Wallersteiner (No. 2)). However, like Lord Denning 
Palmer implies that proceedings to recover property or damages for the 
company need not be in the representative form—a view that seems counter 
to authority, 

There aro several omissions that may be rectified in a later supplement. In 
Chapter 43 (charges securing debentures) there is no discussion of the con 
troversial question of automatic crystallisation. In the treatment of priorities 
between various types of charge, the effect of registration is not adequately 
dealt with and the crucial decision of Wilson v. Kelland is not cited in this 
context. In Chapter 42 (at 42-27 in footnote la) there is the statement that 
a Scottish company “cannot have receivers.” This can hardly stand, in this 
goneralised form, in view of the Companies (Floating Charges and Receiver- 
ship) (Scotland) Act 1972, whose provisions are, of course, fully treated ebe- 
where, In the treatment of section 206 (in Chapter 75) there is no reference 
to Plowman J.’s decision in Re National Bank (nor does it appear in the 
index of cases), This has no doubt encouraged the somewhat uncritical accept- 
ance of Re Hellenic and General Trust (especially in regard to the relation- 
ship between section 206 and section 209), The rather brief discussion of Re 
Westbourne Galleries Gin Chapter 81) implies that cases like Re Cuthbert 
Cooper can still stand despite criticism by the House of Lords. 

There are certain topics which receive a depth and breadth of treatment that 


confirm a capital reduction does not receive quite the depth of analysis it 
deserves. The treatment of directors’ duties is a little unequal The duty of 
care is given eight pages, whereas the duty to act honestly (covering fraud, 
bona fides and secret profits) gets three pages (in two different chapters) with 
a further four pages on directors’ interests in contracts. Tho discussion of 
“ proper ” in relation to the articles (at 58-15) is unillumined by the 
Privy Council’s decision in Ampol Petroleum (which is simply added to the 
footnotes). The treatment of directors’ trusteeship of of 
directors’ duties and of the overriding duty of good faith, has insufficient depth. 


company) and Chapter 62 (Liability of Directors) is not perhaps the happiest 
of arrangements, Chapter 77 deals with the scant legal provisions affecting the 
making of take-over bids and with the much more significant City Code. 
It is unfortunate that thig edition missed the April 1976 edition of the Code, 

it deserves a rather more solid treatment than the cursory 
four pages that it is given here. 

It is perhaps unfortunate that the reviewer of a new edition of a standard 
work tends to harp on its shortcomings while more briefly stating its solid 
merits. Patrner’s text and companion volume of source materials has plenty 
of solid merits, Such defects as it has could readily be repaired in the sup- 
plements and further editions which the flow of new legislation on company law 
is going to require, Already the legislation of 1976 calls for mich a task. 


A. J. BOYLE. 
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UNFAIR CONTRACTS: THE DOCTRINE OF UNCONSCIONABILITY. By 
SINAI DEUTCH. [Published by Lexington Books. 1977. Pp. 
xn, 314.] 


Tms is an adaption of a doctoral thesis written for the University of Michigan. 
It is almost entirely concerned with § 2-302 of the Uniform Commercial Code. 

The central part of the book, to which the rest is, in effect, supplementary, 
consists of a description of a number of cases decided under § 2-302, or in 
which the section is referred to. Dr. Deutch moves a little awkwardly from 
case to case, and it is difficult to detect a consistent theme of organisation or 
analysis, The nubbly bones of the thesis research notes ehow rather close to tho 
surface. Some hint of this, indeed, given in tho foreword written by Dr. 
Deutchs own supervisor, who says: “ Virtually every decided case from the 
United States dealtie with inoeteokinabllity has: been studied and woren info 
the text.” 

The general theme of the first part of the book is that § 2-302 is a 
welcome advance from the “ traditional doctrines ” as a means of controlling 
unconscionability, because it is an open, not a covert, technique of control 
(“ undoubtedly a better solution ” p. 41). The general theme of the latter part 
of the book is that § 2-302 is dangerously vague and uncertain with “ virtually 
no clear rules for application ” (p. 74), “ general vague and unsafe’’ (p. 179). 
These two lines of thought are never quite reconciled, nor is any balance 
attempted between them. 

Dr. Deutch‘’s conclusion includes a statutory draft. The main effect is to 
include some guidelines under the headings of “ substantive unfairness ” and 
“ procedural unfairness.” The guidelines are based on those In the Uniform 
Consumer Credit Code and the Uniform Consumer Sales Practices Act. There 
is no reference to similar lists in English and Canadian statutes. Dr. Deutch 


be higher than for other types of contracts ” (p. 280). There is no reference 
to “standarde” of unfairness in the draft, and the reader is left a little 
uncertain as to how to fudge thetr relative “ height.” 

Dr. Deutch’s guidelines are, of necessity, of a general nature, and it is surely 
a little optimistic to think, as he suggests, that their enactment would make 
much difference to what he considers the dangerously vague nature of the 
court’s power under the existing provision. It is hardly to be expected that 
enactment of a few general guidelines will bring order out of chaos. If the 


Another distinction with which Dr. Deutch never quite comes to grips is 
that between mistake and unfairness. He says (p. 76) that “in standardized 
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contracts, especially adhesion contracts, the principle of freedom of contract 
should be no real hindrance in measuring the fairness of the transaction, 
because no real assent has been given to the unreasonable terms of the 
contract.” Again at page 122 he says: “ procedural unconsclonability reveals 
that... assent never existed.” Of his etatutory draft, he says (at p. 286) that 
it makes clear that “real assent” has not been given to a contract’s “ unfair ” 
terms. But how are the tests of “ real ” assent related to those of “ unfairness ”? 
In discussing whether an excessive price can be ipso facto unconscionable, Dr 
Deutch says (p. 148) that it is “ questionable whether § 2-302 can in fact 
remedy the situation in these cases. Nevertheless, a sensitive judge can always 
consider the personal circumstances of ... underprivileged groups as an element 
of “absence of meaningful choice” (his italics) or as part of “ inequality of 
power.” Is not this an invitation to the court to control excessive 
price by manipulation of doctrines of assent—a return, in fact, to the “ covert 
tools ” which § 2-302 was supposed to supersede? Professor Leff’s distinction, 
between procedural and substantive unconsclonability, that is, between 
unfairness in the bargaining process and unfairmees in the contractual terms, 
does not quite correspond to the distinction between mistake and unfairness. 
It touches not only on that distinction, but also on another, namely, the 
distinction between inequality of bargaining power and undue advantage thereby 
gained, the twin criteria of unconscionability developed in modern Canadian 
cases. Dr. Deutch does not discuss these matters, and appears to accept 
Professor Leff’s terminology uncritically. 
Another question that the Anglo-Canadian reader, especially, would have 
liked to see explored is that of the relationship between consumer transactions 
and general commercial law. With the isolation and statutory prohibition of 
particular unfair terms in consumer transactions, is there not a stronger 
argument for leaving the courts free to develop the general doctrine? Is the 
problem of adhesion contracts, after all, such a serious one outside the 
consumer context? 
Dr. Deutch is a little careless with some of his definitions. An early equity 
case is dismissed as irrelevant to uncomscionability «ince (p. 43) the “real 
concerns were the protection of expectant heirs and the question of usury.” 
But might not these have something to do with unconscionability? Other cases 
aro dismissed (p. 44) because “the court could have reached the samo result 
on the grounds of simple fraud,” a footnote adding that in many cases 
fraudulent and unconscientious are synonymous terms. Might not the court’s 


The arrangement of subject matter is confusing and repetitious. Apparent 
contradictions are left unreconciled, and in some cases it is a Little hard to see 
the point of Dr. Deutch’s discussion. For example, on page 46, in discussing the 
influence of equity on § 2-302. he says that § 2-302 cannot be regarded as 
the “lineal descendant” of the equity doctrine, though it “can serve as one 
of the origins of § 2-302.” At page 47, he says “I believe that equity can 
still be considered as the principal origin of § 2-302” At page 49 he says 
“it is clear, however, that both the common law and the equity doctrines of 
unconsclonability are only partial forerunners of the modern concept of the 
code. Other sources may have greater influence on § 2-302.” The reader is left 
a little uncertain of what Dr. Deutch does think, and of why it matters. 

Dr. Deutch’s style is difficult. In one footnote (p. 207) he says “ The majority 
opinion acquires new importance to § 2-719 (3) because it can be applied to 
express warranties without a defect—even preferable to strict Hability in 
torts.” This is not an isolated example, and it is a little disconcerting to find 
that Dr. Deutch himself frequently inserts the word [sic] in perfectly correct 
quotations from others, apparently where a usago strikes him as unusual. 
Finally tt must be added—and this defect is presumably attributable to the 
publisher rather than to the author—that the form of the book, with footnotes 
at the end of each chapter, must be the most inconvenient arrangement 
possible for a legal work. S. M. Wappams 
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MENS REA AND THE JUDICIAL APPROACH 
TO “BAD EXCUSES” IN THE CRIMINAL LAW 


“ The life blood of the law is not logic but common sense ” 
Lord Reid (Haughton v. Smith) ? 


Tas article questions whether the antithesis between “‘ logic ” and 
“common sense ” is a necessary one in explaining the incidence of 
criminal liability. It is an antithesis that arises principally from the 
question whether the absence of mens rea need be an unqualiflable 
defence where the offence charged is one defined in terms requiring 
mens rea. Is the “logic ” which demands acquittal as compelling, 
the “common sense” which justifies conviction as unprincipled as 
each may initially appear? The question is prompted by two recent 
decisions of the House of Lords: D.P.P. v. Morgan * and Majewski 
v. D.P.P.* The former raised the issue whether a mistaken belief 
in consent to intercourse could, afford a defence to a charge of 
Tape if the mistake, though genuine, was one which no reasonable 
man would have made. The latter raised the issue whether the 
absence of intention or foresight caused by the voluntary adminis- 
tration of drink and drugs could afford a defence to various charges 
of assault.* In either case the absence of mens rea could be said to 
involve some fault on the defendant’s part, either in not assessing 
the situation as a reasonable man would have done, or through the 
excessive consumption of intoxicants. In a sense,: therefore, .both 
cases involved what might be called “ bad excuses ” and yet different 
results emerged.‘ 


5 It is a matter of regret that none of the three members of the House of 
(Le. Lords Haitham, Cross and Fraser) who formed the ma in 
among the seven Law Lords who gave judgment in Majewski. Perhaps it Is 
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The terminology of “ excuse ” in this context might be criticised. 
The now traditional analysis of criminal liability distinguishes 
between negativing an element of the offence and raising a defence. 
The former necessitates acquittal because the prosecution fails to 
establish all the elements of the offence. The latter amounts to a 
confession of the crime coupled with an attempt to avoid conviction 
by pointing to the existence of further circumstances amounting to 
an excuse.* Though this analytical distinction can be important,’ 
the reason for treating the absence of mens rea as an “ excuse” in 
some circumstances lies in the intended argument that it need not 
always be an unqualiflable answer to certain kinds of offence 
apparently requiring mens rea. The judges do not always so regard 
it and this is consistent with the judicial approach to pure excuses, 
i.e. defences properly so-called.* This argument involves at least a 
partial challenge to the current subjectivist orthodoxy about mens 
rea. But if the ultimate acceptability of the criminal law depends 
on the extent to which its principles achieve just results, the ultimate 
acceptability of attempts to explain those principles depends on 
the extent to which they give a consistent and credible account of 
such results. The premise of this article is that it is more fruitful 
to try to understand and account for apparent judicial “ illogicali- 
ties ” than to assume that the present orthodoxy enjoys a monopoly 
of wisdom and so to dismiss them as anomalies. 

The incidence of criminal liability is usually explained as resting 
on choice.* Only deliberate as opposed to accidental wrong-doing, 
therefore, is penalised. The notion of choice lies at the root of 
“intention ” and “ recklessness,” the minimum content of which is 
an awareness of the risk of the prohibited consequences attendant 





7 «.g. In relation to the Hability of accessories in situations like Bourne (1952) 36 
Cr.App.R. 125, where the defence Is not inconsistent with the crimoe’s having been 


of the decision in Aforgan. 
9 See, for examples, H. L. A. Hart’s essays collected in Punishment and Respon- 
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on the defendant’s proposed course of action.’° It is with these 
subjective mental states that “ mens rea” is usually treated as 
synonymous. But this analysis needs a justification and must account 
for that multitude of criminal offences which require no such mental 
element. Harmony may be achieved by emphasising the balance that 
must be struck between society’s demand for maximum conformity 
to the prohibitions of the criminal law and the individual’s just 
expectation not lightly to be deprived of his liberty, and by recog- 
nising as the most significant element in striking this balance the 
liability on conviction to imprisonment.’? This, it is, that under- 
lies the rough and ready distinction between “ really criminal ” and 
“ quasi-criminal ” offences now used to determine whether to assign 
a statutory offence that makes no express provision for a mental 
element to the mens rea or strict liability categories of offence. ™ 
A “really criminal ” offence, Le. one which involves the possibility 
of imprisonment, can only?* be committed if the defendant, in 
bringing about the actus reus of the offence, had that degree of 
moral fault as is associated with deliberate as opposed to accidental 
wrongdoing.** In the event, this analysis produces what might be 
called a highly “ defendant-orientated ” 1" (as opposed to “ victim- 
orientated ”) approach to criminal liability. Attention is focused 
less on the fact that the prohibited harm has occurred than on the 
subjective mental state of the defendant at the time he caused it. 
There are, however, possible dangers in too enthusiastic an adop- 
tion of the subjectivist orthodoxy. First, and this is the main point of 
the article, too rigid a view of mens rea, while explaining satis- 
factorily the standard offence, may throw unnecessary obstacles in 





10 The same is true of material circumstances where the equivalent mental states 
are knowledge and wilful blindness. 

11 In effect, such a balance means that, the more serious the consequences of con- 
viction, the greater the probability that a higher degree of fault on the part of the 
defendant will be 

12 See Lord Reid in Sweet v. Parsley, supra and the approach adopted by the 
Divisional Court in Strowger v. John [1974] R.T.R. 124. 

13 This is, of course, only a generalisation, from which many departures may be 

complete d fault 


actus reus which is, in a sense, in pert, accidental in that the mens rea requires only 
intention or recklessness as to some degree of injury lees than the actus reus of the 


56 Cr.App.R. 95; re 3. 47 of the 1861 Act (assault occasioning actual bodily harm). 
14 Conversely, What. edie te doot not rb alg a a 


to 
has been ravished would hardly feel vindicated by being told that her assailant must 
go unpunished because he believed, quite unreasonably, that she was consenting to 
A.C. 182, 221. Arguably, to say that the woman 
the 
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the way of a coherent approach to special cases. Secondly, there is 
the inescapable feeling that this rationale involves a strong element 
of what ought to be the case rather than explaining simply the law 
as it is. There must be doubts about the extent to which it perfectly 
embodies the principles of justice actually operative in the criminal 
law. Thirdly, there is perhaps the danger that too narrow an approach 
to the categories of fault caught by mens rea offences may under- 
play the extent to which differentiation in degrees of fault may be 
made through the courts’ discretion about sentence. 

_ The starting point of the argument is the decision in Morgan. 


MORGAN vy. D.P.P.** 


By a bare majority, the House of Lords decided that a genuine, 
though mistaken and unreasonable belief in the woman’s consent 
to intercourse was a defence to a charge of rape. The majority’s 
reasoning was simplicity itself. The first task was to determine what 
mental element the definition of rape required. Their Lordships 
held unanimously that the defendant must either know or be aware 
of the possibility that the woman did not consent, rejecting the 
prosecution argument that only intention as to the act of inter- 
course was required. Given this definition, it followed necessarily, 
according to the majority," that a mistake which negatived the 
existence of such a mental element must lead to acquittal because 
the prosecution could not prove all the elements of the offence. 
The reasonableness of the mistake was only some evidence on the 
issue of whether it had actually been made. 

The decision could be hailed as a great triumph for the logicians 
of the subjectivist school, particularly as it was an offence where 
there might have been a strong temptation to take a line less favour- 
able to the defendant. A closer view, however, suggests that the 
victory was not complete. What is significant is the attitude of the 
majority to the authorities hostile and favourable to their view. 
No doubt those who favour a “ defendant-orientated ” approach to 
criminal liability would have approved a general principle that the 
defendant should be judged on the facts as he believed them to be, 
not on the facts as they were, since only thus could his subjective 
moral fault be weighed.** The majority did not go so far. Rather 


16 [1976] A.C. 182, 

17 But not, of course, for the dissentient minortty. Lord Edmund-Davies, though 
attracted to the reasoning of the majority, felt constrained by what he took to be the 
general approach of the criminal law to mistakes to insist on a substantive require- 
ment of reasonableness. Lord Simon attempted to deduce such a requirement from the 
existence, on the issue of mistake, of an evidential burden on the defence. His 
argument, doubtful tn several respects, seems to rest on the fundamental miscon- 
ception that some (Le. reasonable) evidence of a mistake (necessary to discharge the 
evidential burden) is the same thing as some evidence of a reasonable mistake. 
Perhaps the moral fs to beware of the term “ reasonable.” 

18 See, for example, the views of Professor Smith in a comment on the Court of 
Appeal decision in Morgan in [1975] Crim.L.R. 42, and the views of Smith and 
Hogan, op. cit., on mistake in relation to self-defence at p. 263. 
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than rejecting the hostile authorities and welding the favourable 
ones into a single broad principle, their approach was rather to 
emphasise the severability of decisions on related questions as 
against their referability to a general principle. The result is that 
mistakes may fall into any of three categories and their treatment, 
on the question of whether the mistake must be reasonable, is not 
uniform. These are: 


1. Mistakes which negative one of the elements of the offence 
Morgan represents this category and the argument against 
reasonableness has already been stated. The decision has wider 
implications but is only clearly authority for common law offences 
requiring mens rea. Whereas Lords Cross and Fraser reached 
their conclusion without specific reference to the favourable English 
authorities, Lord Hailsham was clearly hesitant about subsuming 
the two principal cases under a general principle about mistake and 
criminal liability. Of Wilson v. Inyang** Lord Hailsham said that 
he was not impressed with the analogy based on that decision which 
“clearly depends on the construction of the words ‘ wilfully and 
falsely °,” © while of Smith ™ he remarked, “though I get some 
support for what I have said from the reasoning. . . . I neverthe- 
less regard that case as a decision on the Criminal Damage Act 
1971, rather than a decision covering the whole area of criminal 
liability.” But even more significant is the majority’s failure to 
adopt a root and branch approach to the unfavourable authorities. 


2. Mistakes which operate as an excuse without negativing any 
element of the offence 


Tolson,”? according to the majority, falls into this category. The 
dicta in this case, that mistake as to marital status on a charge ot 
bigamy must be reasonable, had been reiterated more recently by 
the Court of Appeal in Gould ™ and relied upon by the decision 
in King. They were one of the principal obstacles in the way of 


19 It seems tnconcetvable that a different result would be reached were the 
question to arise in. relation to a statutory offence requiring intention or recklessness 
or something synonymous therewith such as ee eee 
kind of mental element. It is hard, therefore, to appreciate why Lord Haflsham 
was so besttant in his treatment of Smuth, referred to In the text, where the offence 

s. 1 (1) of the Criminal Damage Act 1971 which defines the mental 
element as “ fntentionally or recklessly ” destroying or damaging another’s property 
without lawful excuse, unless he thought the requirement of absence of lawful excuse 
clouded tho issue, 

20 [1951] 2 K.B. 799. 


fair to say that the courts have had less difficulty in iden this as an entirely 
subjective see now for theft, Feeley [1973] Q.B. 530 and for obtaining 
by Lewis (1975) 62 Cr.App.R. 206. 

23 [1974] Q.B. 354. 23 (1889) 23 Q.B.D. 168. 


34 [1968] 2 QB. 65. 25 [1964] 1 Q.B. 285. 
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the “logical ” view of mistake. Though urged by the defence in 
Morgan to overrule Tolson, the majority declined. They preferred 
to distinguish it as a case where the definition of the offence did 
not require a mental element.** The Tolson mistake, therefore, fell 
outside the first category—the mental element that the mistake 
would negative was not one of the elements of the offence the prose- 
cution had to prove. The relevance of mistake in bigamy cases was 
therefore explicable on the basis that the court had admitted the 
existence of a defence of mistake on general jurisprudential 
principles ™ and this mistake, to be a defence, had to be reasonable. 

This interpretation of Tolson appears to break new ground for 
English law.** Such a defence of mistake, not tied to the negation 
of a mental element required by the definition of the offence, has 
hitherto been thought to arise only where statute has expressly so 
provided.** Further, if followed, it appears to put the so-called 
“ presumption of mens rea” in a rather different light. According 
to the traditional interpretation, the mens rea that is presumed is 
simply read in as though it were an integral part of the definition 
of the offence, unless there are sufficient contrary indications to 
rebut this presumption.** This then brings the. offence within the 
first category for the purpose of the relevance of mistake.** The 
effect of the majority’s view is rather that the presumption operates 
as a defence of “no fault ” ™ justiflable on general jurisprudential 
principles of fairness in the criminal law. Such a defence requires 
the mistake to be reasonable.*? Lord Simon was not slow to point 
out this departure from the traditional interpretation in his dissenting 
opinion.“ 

36 Lord Cross at p. 201; Lord Hailsham at p. 215; Lord Fraser at p. 238. 

37 Lord Hailsham at p. 215. This interpretation is not entirely fanciful. Cave J. in 
particular puts the principle of the Toson defence on the same footing as other 
gencral defences, instancing Insanity and infancy. 

28 Or perhaps to revive possibilities which have been overlooked by later cases. 

19 e.g. & 6 (3) Sexual Offences Act 1956, Smith and Hogan Criminal Law (3rd ed.) 





adduee evidence of an honest and reasonable mistake. But in treating Wilson v. 
Inyang (a case which expressly provides for a mente! clemont) as a departure from the 
Tolson approach, in not requiring the mistake to be reasonable, they scam (tiereb7 
to suggest that Tolson itself must have been an example of the judicial squaring of 
the circle, i e. holding that mistake must be reasonable even though it did amount to 
a denial of the prosecution's case (as in Wilson v. Inyang). 

3° This appears to be the effect of the judgments in Sweet v. raray TOI net 
132, the clearest of which ts Lord Reid's where he says that if the presumption of 
mens rea is not displaced then “ we must read in words appropriate to require 
mens rea ” atp 148. 

31 Which does then make it very difficult to understand why a relevant mistake 


judgment and Lord Cross is quite explicit at pp. 202-203. u Atp. 219. 
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3. Mistakes which are parasitic on the existence of some other 
defence 

The trial judge’s direction to the jury in Rose * on the issue of 
self-defence falls into this category. He clearly intimated that self- 
defence might only be relied upon if any mistake about the circum- 
stances justifying intervention were reasonable. The authorities on 
self-defence ** were relied upon by the minority in Morgan: by Lord 
Simon as part of his argument about deducing a requirement of 
reasonableness from the existence on the defendant of an evidential 
burden on a particular issue 7"; by Lord Edmund-Davies as part of 
that uniformity of approach over a wide area and for a long time ** 
shown by criminal law in its attitude to mistake. They were not, 
however, referred to by Lords Cross and Fraser, while Lord Hail- 
sham, pointing to the many different meanings of “ mens rea,” 
rejected the force of the arguments by analogy from a decision 
on one kind of mens rea to another, saying: “It is equally imper- 
missible to draw direct or necessary inferences . . . between cases 
where there is a special ‘ defence,’ like self-defence or provocation, 
and cases where the issue relates to the primary intention which 
the prosecution has to prove.” ° So, conversely, the principle he 
lays down about rape and mistake has no necessary effect on these 
authorities about self-defence. 


Conclusion 


Closer analysis, therefore, reveals the qualified nature of the sub- 
jectivists’ victory on the issue of mistake in Morgan. At most the 
decision supports a subjective approach only to mistakes negativing 
a mental element of intention or recklessness in the definition of an 
offence.‘° The decision expressly contemplates a requirement of 
reasonableness in relation to “ absence of mens rea ” as a defence to 
statutory offences making no express provision for a mental element. 
It impliedly countenances a continued requirement of reasonable- 
ness in relation to at least one special defence, i.e. self-defence. How 
can this distinction be explained if it is not to be dismissed simply 
as an example of judicial perversity? 

Arguably, the requirement of reasonableness in these two cate- 
gories is entirely consistent with the judicial approach to pure 
excuses.*? True, the “logical” course might appear to be for the 
law, having once selected a particular subjective state, such as acting 
in self-defence or having lost your self-control (as in provocation), 


35 (1884) 15 Cox C.C. 540. 

36 See also Owens v. H.M. Advocate, 1946 8.C.(J.) 119; Chizam (1963) 47 Cr.App.R. 
130 and Fennell [1970] 3 All E.R. 215 cited by Lord Edmund-Davies at p. 233 in 
support of the proposition that the law requires a reasonable mistake. 

37 At pp. 219-220. 38 At p. 234, 

39 pos 214. 40 See notes 20 and 22. 

The departures by the courts from a strictly subjective approach to to general 
defence are well documented by Aor Reason, Logic and Criminal Liability,” 
91 L. 
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as being relevant to culpability, to give the same weight to such 
states whenever they in fact arise, regardless of whether they are 
founded, for example, on unreasonable mistakes. In fact, the 
approach is rather that, baving allowed a particular excuse, the 
courts are free restrictively-to define the circumstances in which 
the defendant may rely on it as a defence, For example, to admit 
the defence of duress, the essence of which is that the defendant’s 
will has been overborne by threats of death or serious personal 
injury should he not commit an offence, does not preclude the 
courts from saying that, even if such threats have, been made and 
even if the defendant’s will has, in consequence, been overborne, 
the defence is not available to him if he exposed himself to the 
possibility that such threats would be used against him, as by joining 
a criminal conspiracy. Similarly, in the case of Quick,“ the 
defendant, a diabetic, raised the defence of non-insane automatism 
to charges of assault which, he alleged, occurred whilst he was 
suffering a hypoglycaemic episode. The Court of Appeal made it 
clear that the mere fact of automatism was not per se sufficient to 
make out the defence. The circumstances in which the condition 
was brought about had to be investigated since, if the state of 
unconsciousness had been avoidably induced by the defendant, 
he could not rely on the defence of automatism.“ The judicial 
approach, broadly speaking, is that it is not enough that a prima 
facie circumstance of excuse has arisen unless it has arisen without 
the defendant’s fault. Seen in this light, the emphasis on ‘reasonable- 
ness in the two categori¢s of mistakes where this has survived Morgan 
is not misplaced. The law relating to defences, excluding as it does 
the “ bad excuse,” is not, therefore, entirely “ defendant-orientated.” 
This is not very surprising since, in many cases the defendant is 
admitting that he committed the crime but is asking to be excused 
entirely from punishment.“ 

Why then is it not possible to apply the same type of reasoning 
to the kind of mistake which, as in Morgan, negatives the mental 
element required by the definition of the offence? Could not that 
unreasonable mistake be characterised as a ‘“‘ bad excuse”? One 
answer is that there is a great gulf between this case and the other 
two categories. It is one thing to qualify the circumstances in 
which someone who is within the letter of the Jaw is allowed to 
raise a further defence. It is quite another to alter the letter of the 
law itself by, in effect, changing the determinants of liability. Put 
technically, there cannot “logically ” be a conviction if the prose- 
cution cannot prove all the elements of the offence.“ Expressed in 
terms of underlying principles, whereas defences are peripheral to 





43 [1973] Q.B. 910. 

43 Soo note 6. 

4 Cf. Lord Cross in the passages cited in note 33. 

45 Lord Hailsham appears to have committed himself to this view where mistake 
negatives an clement of the offence: “ It matters not why it is lacking tf only it is 
not there.” This is directly contrary to the future line of argument in this article. 
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the central element of choice, applying the same approach to the 
subjective mental element required by the definition of the offence 
would undermine the position of choice itself as the basis of criminal 
liability. This may appear conclusive. The whole edifice erected on 
the foundation of mens rea survives, but a different attitude is taken 
to defences. The question is whether this view can be sustained in 
the face of the intoxication cases, most recently examined by the 
House of Lords in Majewski. The results of these cases, if not all 
the reasoning, may be interpreted as supporting the conclusion that, 
though different techniques are involved, it may indeed be possible 
to apply the defence line of reasoning, in special cases, to an argu- 
ment based on absence of mens rea. Such an argument, of course, 
assumes that it is better to try and accommodate these cases within 
the general theory of criminal liability than to hold our breath and 
wait-for law reform to put this area of the law on a more “ logical” 
basis. ** 
Masewsn * 


1. The Nature of the Problem: 


Intoxication causes difficulties in relation to offences whose defi- 
nition requires proof of a subjective mental element. Factually, it 
might be supposed, acute intoxication could be evidence from 
which a jury might infer that the defendant did not have the relevant 
mental element at the material time.** Logically, then, if such 
evidence leaves the jury with a reasonable doubt on this issue, the 
defendant ought to be acquitted. Theoretically, he does not fall 
within that narrow band of those with the appropriate kind of moral 
fault for whom the offence was designed. Practically, no one 


48 The report of the Committee on Mentally Abnormal Offenders (Cmnd. 6244, 
1315) Has proposed the creation of a now- mibeldiury offence of pe tr Intoxication 
which would operate where a ie could Dot, because of acute intoxication, be 
convicted of an offence involving mens rea. These proposals were looked on with 
favour by the Lord Chancellor in his leading judgment in Majewski at p. 634, but 
appear to have been misinterpreted by Lord Simon, at p. 635. What is apparent is 


acutely Intoxicated defendant within the framework of an offence designed to 
penaHse certain kinds of accident. In this sense, liability would be more “ logical ” 
than at present where such wrongdoing is penalised within the framework of offences 
whose ing. 


definition pre-supposes 
“logical ” in that criminal Hability would not depend on choice, nor could it be 
“logical” fn this sense in the absence of a policy penalising acute intoxication as 


element. No doubt the value attached to individual Hberty would militate against the 
adoption of such a policy. But gtven, as seems to be the case (and as is assumed by 
proposing such a new offence), that Hability is justifiable notwithstanding this chance 
element, is tt not equally plausfble to argue that our concept of mens rea ought to be 
made to accommodate itself to the principles of justice embodied in this result? An 
intelligible way of achieving this result, without law reform, is what is proposed tn 
the remainder of this article. 

47 [1976] 2 WLR. 623. 

48 One difficulty with the subject is the suspended disbeHef that is necessary to 
give such a defence a fair hearing. The House of Lords in this case was disposed to 
think thet there was in fact ample evidence to support a finding that the appellant 
knew what he was doing. 
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doubts that the defendant ought to be punished for something.** 
The argument is almost entirely about means rather than ends. In 
fact the courts have ensured, with much success in the area of 
offences against the person, that the defendant is convicted of at 
least a lesser offence through the operation of the “specific ”/ 
“ basic ” intent distinction. That this is a distinction of convenience 
rather than one based on the factual relevance of acute intoxication 
seems conclusively to be demonstrated by the case of Lipman." 
There, the self-induced disorientation caused by the taking of LSD 
was so severe (if the defendant’s story be belived) as to preclude his 
having had the appropriate mental element to commit any offence 
against the person.*° “ Logic,” therefore, is at odds with a “ common 
sense,” which, moreover, appears to fly in the face of section 8 of 
the Criminal Justice Act 1967, in so far as that provision can be 
interpreted as a direction that the jury should consider all the 
evidence (and therefore evidence of intoxication) in determining 
whether the defendant had the required mental element." 


2. The Decision: 


The existing state of the law was approved by all seven of their 
Lordships on the grounds of public policy and the preservation of 
public order. It was more important that the law should be felt to 
work than that it should be logical. The defendant’s claim that he 
had not, through intoxication, the mental element of the offences 
with which he was charged was irrelevant, therefore, since the 
offences with which he was charged were offences of “‘ basic intent.” 
A number of points arose. 

First, the apparent ambiguities in Lord Birkenhead’s judgment 
in the leading case of Beard ™ where he had at one stage appeared 
to embrace and at another to reject the “‘ logical ” view of intoxica- 
tion and the mental element, were explained away. He had not, in 
the disputed passage, intended to use the term “specific intent ” as 
a synonym for “ whatever mental element was required by the defl- 
nition of the offence.” Rather, Lord Birkenhead was pointing out 
that intoxication might be le relevant to any offence of 
“specific intent” and not merely to those examples of paired 
offences (e.g. murder/manslaughter; wounding with intent/malicious 





«® This is, of course, the assumption on which the proposal for a new offence of 
“ dangerous intoxication ” is based. See note 46. 

50 [1970] 1 Q.B. 152 The defendant took LSD and alleged that he thought he had 
descended to the centre of the Earth and was fighting off snakes. In fact he was 
Killing his girlfriend. No doubt some factual content could be given to the distinction 
in as much as the formation of intention, as opposed to the foresight necessary to 
establish subjective recklessness, involves a more sophisticated mental process which 
might more readily be disrupted by intoxication. But Lipman is a case where tt was 
not necessary to establizh intention as such, but it was necémsary that the defendant 
should have foreseen injury to a person as opposed to a serpent, on the assumption 
that the relevant unlawful act was some kindof assault. 

51 For the argument based on s. 8, see Smith and Hogan, op. cit., p. 153. 

53 [1920] A.C. 479. 
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wounding) where a “specific intent ” was necessary to constitute 
the more serious offence.*? 

Secondly, the argument for giving evidence of intoxication its 
factual relevance founded on section 8 of the Criminal Justice Act 
1967 carried no weight with their Lordships. The Lord Chancellor 
disposed of the argument by interpreting section 8 as referring to “ all 
the relevant evidence,” denying that the section was intended to ` 
alter the substantive rule of the common law that in crimes of “ basic 
intent ” the factor of intoxication is irrelevant.*4 Lord Edmund- 
Davies, perhaps more intelligibly, pointed out that relevance could 
only be resolved by reference to the substantive law. In the light of 
the view their Lordships took of the meaning of “ recklessness,” 
discussed below, evidence of intoxication could not be legally relevant 
to the disproof of something to which it was legally equivalent." 

Thirdly, Lord Simon alone attempted any definition of what 
constitutes an offence of “ specific intent.” In his view, the hall- 
mark of such an offence is that it “ requires something more than 
contemplation of the prohibited act and foresight of its conse- 
quences.” The mens rea in a crime of specific intent requires proof 
of a “ purposive element.” ** This ties in with the recent decisions 
of the Court of Appeal in Mohan * (attempt) and Belfon ** (wound- 
ing with intent) distinguishing “ specific intent ” from the confusing, 
but common, use of the term “intention” as a synonym for “ mens 
rea” (in the sense of intention and recklessness).** Though this may 
provide a workable definition of what constitutes a “‘ specific intent,” - 
there remains the problem, to be discussed, that this does not entirely 
explain the present law about intoxication.*° ° 


3. The Theoretical Basis of Majewski 

The first thing to observe is the practical context into which all 
their Lordships who dealt with the issues at any length put the 
problem raised by acute intoxication. They all stressed the common- 
place nature of the circumstances which gave rise to the appeal 


-33 Lord Russell at pp. 655-656. The Lord Chancellor, r, ree Simon, Diploce and 
Kilbrandon agreed. Lord Saimon independently suggested the same. 

54 Atp. 634. 55 Atp. 654, 

se At p. 638. The Lord Chancellor, at p. 629 adopted Lord Simon's earlier definition 
of crimes of “ besic Intent ” in Morgan, i.e. “ crimes whose definition expresses (or 
Pe ee ee ee E A.C, 
182, 216. 

s7 AH Q.B. 1. 58 [1976] 1 W.L.R. 741. 

the response of the majority in Hyam v. D.P.P. [1975] A.C. 

a a a ites a A: 
abeto ater caso haye Made Iiclear tont. ihare are Occasions wiion lt- ia dèsirabio 
to distinguish between intention and recklessness. Lord Hailshem’s opinion, therefore, 
deapite its manifest complexity, seems that more appropriate for his insistence on a 
narrow definition of intention. This suggests one qualification of Lord Stmon's defini. 
Hon of “specie Imtent?” Though appropriate ao rete to the ~ pupo cletaant >? 
where the relevant consequence has not occurred, where it has, the narrow definition 








jective. 
so The difficulty 1s to see why murder is treated as an offence of “ specific intent,” 
re which see “ The special position of homicide ” below. 
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and the long established connection betweén intoxication and acts 
of violence.*? Significant reference was also made to.the added 
dangers- of the recent non-alcohol drug dimension.*t They all 
regarded it as important to place their decision’in the context of their 
view of the primary purpose of the criminal law, pointing out that 
it would be a dereliction of the law’s historic function of protecting 
the individual against physical violence were they to accede to the 
arguments raised on the appellant’s behalf.** Lord Simon it was 
who gave the most eloquent expression to these views: 
“One of the prime purposes of the criminal law, with its 
penal sanctions, is the protection from certain proscribed 
conduct of persons who are pursuing their lawful lives. Unpro- 
voked violence, has, from time immemorial, been a significant 
part of such proscribed violence. To accede to the argument 
on behalf of the appellant would leave the citizen unprotected 
from unprovoked violence, where such violence was the con- 
sequence of drink or drugs having obliterated the capacity of the 
. perpetrator to know what he was doing or what were its 
consequences.” *? ; 


Secondly, it is necessary to determine the way in which their 
Lordships attempted to explain how self-induced insensibility, 
coupled with unlawful violence, led to criminal liability in cases 
where the offence was one of “ basic intent.” 

Lord Salmon did not attempt an explanation. He was content, 
while admitting the “ illogicality ” “ of limiting the legal relevance 
of acute intoxication to offences of “ specific intent,” to justify the 
“ specific ”/“ basic” intent distinction on the grounds of proven 
expediency.“ The Lord Chancellor by contrast, made no reference 
to the possible illogicality of the established position but explained 
the rule about offences of “ basic intent ” by treating drunkenness 
as a “reckless course of conduct ” ** (recklessness being sufficient 
mens rea for assault according to the Court of Appeal decision in 
Venna “"). Lord Edmund-Davies similarly treated drunkenness as 
being in itself “ an act of recklessness,” ** but appeared sensitive to 
the objection that this savoured of judge-made fiction.* Though all 
were satisfied that this reasoning did substantial justice to the 
defendant, it may be wondered whether this formulation really does 
justice to the law. “Recklessness” is a much abused concept. 
Though the consensus of critical opinion is that this is an entirely 
subjective concept, or at least ought to be, its judicial usage does 
not always conform to this ideal." The criticism of the “ reckless- 

61 Lord Chancellor at p. 628; Lord Simon at p. 635; Lord Salmon at p. 642; Lord 


Edmund-Davies at p. 644. 
63 Lord Chancellor at p. 628; Lord Simon at p. 635; Lord Salmon at p. 642; Lord 


Edmund-Davlies at p. 652, ®& Atp. 635. 
“u Atp. 641. © Atp. 641. se At p. 633. 
7 [1975] 3 AH ER. 788. 68 At p, 653 6? At p. 654 
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ness ” line of reasoning in Majewski is that, whilst paying lip-service 
to the idea of subjective fault as the basis of criminal liability, the 
non-technical connotations of the word are being invoked to obscure 
what is in reality a departure from the subjective principle. Is this’ 
resort to fiction really necessary?" 

Lord Simon’s speech is expressed to be merely “ marginal 
comment” "? on that of the Lord Chancellor, with whom he agrees. 
But there does seem to be a significant difference in the way that the 
basis of liability is expressed. The term “ reckless ” is used but once," 
and then not as descriptive of the intoxicated defendant’s conduct. 
Lord Simon’s thesis is rather that: 

“There is nothing unreasonable or illogical in the law holding 
that a mind rendered self-inducedly insensible (short of 
M’Naghten insanity) through drink or drugs, to the nature of a 
prohibited act or its probable co uences is as wrongful as 
one which contemplates the prohibited act and foresees its 
probably (Consequences (or is reckless as to whether they 
ensue).” T 


This should be read in the light of his earlier statement that: 
“ Mens rea is therefore on ultimate analysis the state of mind 
stigmatised as wrongful by the criminal law which, when com- 
pounded with the relevant prohibited conduct, constitutes a 
icular offence. There is no juristic reason why mental 
incapacity (short of M’Naghten insanity), brought about by 
self-induced intoxication, to realise what one is doing or its 
probable consequences should not be such a state of mind stig- 
matised as wrongful by the criminal law; and there is every 
practical reason why it should be.” ™ 
Lord Simon, it may be suggested, is bold enough to jettison the 
attempt to squeeze the intoxicated defendant into the same moral 
category as the deliberate wrongdoer. Instead, he is prepared to 
state that what, in effect, is necessary is a redefinition of mens rea 
in terms not exclusively referable to the deliberate causing of the 
prohibited harm." š 


4. Conclusion 


An answer to the question posed before the foregoing analysis of 
Majewski may now be attempted. The question was whether the 


[1937] A.C. 576. The same difficulty does not seem to have arisen in relation to wilful 
blindness, (Le. re material circumstances) where the appellate courts have taken a 


relevant, e.g. Atwal v. Massey [1971] 3 AI E.R. 881. 
71 The majority's attitude to “recklessness” had been foreshadowed by the 
rationalization suggested by the American Model Penal Code and by Stroud in his 
article about Beard, 36 L.Q.R. 273, to both of which reference was made. 

72 Atp. 635. T3 In the passage next quoted. 
14 At p. 638 Emphasis added. TS Atp. 636. 

76 The practical effect of the. majority’s treatment of “ recklessness ” is no 


is merely 
thet “x fs the same as y” and “x is as wrongful as y.” The latter formulation is 
not open to the objection that ft involves a fiction. 
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judicial approach to defences was necessarily inapplicable to mens 
rea questions because to follow such a line of reasoning would 
impinge on the central element of choice. It seems necessarily to 
follow from the House of Lords’ unanimous decision that an 
analogous line of reasoning, i.e. one which looks beyond the 
apparent existence of an excuse to its origins, may be adopted, at 
least in the case of offences of “ basic intent.” But whereas this type 
of reasoning can be pursued without logical difficulty in the context 
of defences because what is involved is the restrictive definition of 
exceptions from liability, pursuing such reasoning in relation to 
mens rea does involve altering the determinants of liability them- 
selves.’ Arguably, the only honest way to describe the result of 
the intoxication cases is to say that they recognise the existence of a 
different kind of fault element, beyond subjective mens rea, as a 
sufficient basis for liability in some really criminal offences. 


A SUGGESTED RE-ANALYSIS 


If the sensible explanation of the intoxication cases is the judicial 
recognition of a fault element beyond subjective mens rea, a number 
of further points call for consideration. First, a reassessment of the 
rationale originally suggested for the, subjective orthodoxy is 
necessary. Secondly, difficulty may be thought to arise from the 
courts departing from the exclusively subjective terms in which 
offences are defined, particularly in the case of statutory offences. 
However, to put these issues in perspective, it will be helpful first 
of all to consider the cases in which a departure from subjective 
fault is permissible and the possible scope of such departure. This 
raises the question of the rationale of the “ specific ”/“ basic ” intent 
distinction. 


1. Offences of “ Specific” /“ Basic ” Intent 

If murder is excluded temporarily from the analysis, the distinc- 
tion between offences of “ specific” and “ basic ” intent can be 
seen as valuable and intelligible instead of artificial and opaque, as 
it has more usually been regarded.”* In origin, no doubt, a product 
of judicial intuition, it can be put on a firmer basis. Following the 
definition of terms in recent cases the distinction has become predict- 
able. Lord Simon, as already noted, defined as offences of “ specific 
intent” those whose definition requires proof of “a purposive 





17 See note 6. 

78 The discussion of the special position of homicide below indicates that the 
categorization of offences according to their mental element is not necessarily the 
ultimate test of whether a departure from subjective fault is permissible, Categorisa- 
tion of the mental element as specific intent may definitely rule out such a departure, 
but categorisation as basic intent does not per se permit ft. If the basic intent, in the 
context of its related offences, really is an aggravating circumstance leading to 
greater potential Habllity than a lesser offence, departure from subjective fault may 
again be inappropriate. Cf. dicta in O’Driscoll [1977] Crim.L.R. 560 about the 
offence under s£. 1 (2), Criminal Damage Act 1971. 
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element.” "° The Lord Chancellor adopted Lord Simon’s definition 
in Morgan of offences of “‘ basic intent ” as “ crimes whose defini- 
tion expresses (or more often implies) a mens rea which does not go 
beyond the actus reus.” * These two definitions must be read together. 
Their combined effect is this. The first category of offence follows 
the pattern “‘ doing X with intent to do Y.” This may be identified 
as involving a “‘ specific intent ” by reference to either of the above 
definitions. The element of intention is a pure mental element in 
the sense that it is not necessarily tied to the occurrence in fact 
of a particular consequence. Such an intent is therefore said to be 
“ ulterior ” to the actus reus. The second category of offence follows 
the pattern “doing X with intent to do X.” Though apparently 
within the definition of “basic intent” offences as the mental 
element is not ulterior to the actus reus, it can be identified as a 
“specific intent ” since intention is used in its narrow sense, that 
is, as meaning intentionally as opposed to merely recklessly and so 
involves a “‘ purposive element.” * The third category of offence 
follows the pattern “ doing X intentionally or recklessly.” Such an 
offence is an offence of “ basic intent” since, though it may be 
committed intentionally in the narrow sense, the minimum basis 
of liability is foresight of the prohibited consequences. The term 
“ basic ” is appropriate since the kind of mental element required 
is the minimum mental element normally required for really criminal 
offences."* 

The function of the distinction is to determine those cases in 
which a departure from subjective fault is permissible. It is hoped 
to demonstrate why offences of “ basic intent” are the most appro-- 
priate cases in which to make such a departure. What is needed is a 
sensitive approach to what might be called the blueprint for the 
standard offence. Theft is an example of the first category of 
offence.** Its definition ** is such that whether the defendant’s 
conduct amounts to theft is primarily dependent on his state of 
mind. The actus reus of the offence is the appropriation of property 
belonging to another. The mens rea involves, inter alia, the intent 
permanently to deprive. Without this “specific intent” the harm 
proscribed by the offence vanishes, there being, with limited excep- 
tions,“ no policy against dishonest borrowing as such.“ As this 


T® See note 56. 3e See note 59. 
31 Lord Hailsham in Morgan states at p. 209 that “ The minimum mens rea or 
guilty mind in most common law offences, including rape, is the intention to do the 
prohibited act.” Intention here must be used fn the broad sense. 

83 Cf. Rise v. Reid [1949] 1 K.B. 375. 

83 s, 1, Theft Act 1968. 

M The primary exceptions are ATTO E 1e.. Thort Aci 19637 end 
exhibited articles: s. 11 (1), Theft Act 1968, though the extended definition of the 


y 
nondelfberate borrowing of the intoricated defendant is not a defence, e.g. in 
relation to s. 12 (1): Macpherson [1973] R.T.R. 157. 
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intention is so much the heart of the offence, it would be incon- 
ceivable that some non-subjective basis of liability could be sub- 
stituted for it. By contrast, in offences penalising personal injuries, 
the fact that the prohibited harm has occurred may tend to shift the 
focus of attention away from the mental element. But even in this 
area, the blueprint for the standard offence may make the mental 
element pre-eminent. An example of the second catgory of offence 
is section 18 of the Offences against the Person Act 1861. If this 
offence, wounding with intent," is compared with section 20 of 
the same Act, malicious wounding,"’ it will be seen that the actus 
reus of the two offences is the same. The only object of section 18 
is to enable more serious punishment to be meted out to those 
who act, not merely deliberately, but with a particular kind of 
deliberation, i.e. intentionally as opposed to merely recklessly." 
Given that the aim is to determine those cases in which it might be 
possible to punish blameworthy but non-deliberate conduct, this 
second category too seems inappropriate. To do so would constitute 
too radical a departure from the blueprint for the standard offence 
since this is aimed not merely at deliberate, but at a particular kind 
of deliberate conduct. This is not true of section 20 which is an 
example of the third category, i.e. offences of “‘ basic intent.” ** It 
is in such cases that deviation from subjective fault entails the least 
radical departure from the blueprint for the standard offence. In 
such offences, given the fact that the defendant has caused the 
prohibited harm, the court has to determine whether he did it, not 
merely carelessly, but at the very least recklessly, in the sense of 
knowingly taking a risk: The effect of the distinction between offences 
of “ specific ” and “ basic ” intent is, and this is the point I would 
stress, to identify those offences which operate on the borderline 
between accidental and deliberate conduct.** 

There remains the problem of fitting murder into this analysis. 
The fact that murder is still regarded as an offence of “ specific 
intent ” °* despite the decision of the Lords in Hyam *! which, by 
either of the Majewski tests, puts the offence squarely within the 





36 The actus reus of s 18 is the causing of grievous bodily harm or wounding, that 
of s 20 inflicting grievous bodily harm or wounding. Both offences require the 
defendant to have acted unlawfully and maliclously. Section 18 further requires that 
the defendant have acted “ with intent.” 

87 Belfon [1976] 1 W.L.R. 741 decides that recklessness is not sufficient for the 
purposes of s. 18. Intention im fts narrow sense, Le. “ spectfic intent,” is required. 
The maximum penalty under s. 20 is five years’ imprisonment whereas that under 
s. 18 ts life. 

88 Bratty [1963] A.C. 386, per Lord Denning. Majewski, per Lord Salmon at 
642. 


a9 And therefore there is the least strain put on the framework of the offence by 
bringing within it those who have caused the prohibited harm, not deHberately, 
but accidentally and bly. 

80 e.g. Sheehan and Moore [1975] 2 All E.R. 960 which clearty assumes that tt 
is appropriate to give evidence of intoxication its factual relevance to malice afore- 
thought, following Beard, supra, though qualifying tho terms in which Lord 
Birkenhead had expressed the relevant principle. 
®1 Hyam V. D P.P. [1975] A.C. 55. 


P 
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“basic intent ” category,” is one of the principal grounds for dis- 
crediting the ‘‘ specific ”/“ basic ” intent distinction.*? It is to these 
difficulties that consideration must now be given. 


2. The Special Position of Homicide 


The categorisation of murder as an offence of “ specific intent ” 
is a defect of analysis. It stems, perhaps, from a failure to perceive 
and certainly to make explicit the effect of the “ specific ”/“ basic ” 
intent distinction as explained above. But treating murder as an 
offence in which evidence of intoxication may be given its factual 
relevance does not invalidate the general analysis. For two distinct 
reasons murder is in a special position. First, it is distinct in that the 
penalty on conviction is mandatory. Though it may be felt inappro- 
priate to acquit the intoxicated defendant of an offence of “ basic 
intent,” this does not mean that it may not be appropriate to 
differentiate between the punishment of such a defendant and the 
truly deliberate wrongdoer. The fact that the penalty for murder 
affords no scope for such differentiation may be a good reason for 
allowing a conviction for manslaughter where the court does have 
a discretion about sentence. As the defences of provocation and 
‘diminished responsibility show, this technique for avoiding the 
mandatory penalty is not without precedent. Secondly, and in the 
context of the present analysis this seems a more compelling reason 
for the special treatment of murder, murder is distinct in that it is 
a rare example of an offence of “ basic intent ” which has, in man- 
slaughter, a counterpart designed to punish those who accidentally 
as opposed to deliberately bring about the actus reus. The choice in 
homicide therefore, has never been simply between acquittal or 
conviction for an offence of “ basic intent.” There cannot be the 
same pressure to expand the categories of those within such an 
offence beyond those with subjective mens rea if there is, as an 
alternative, the possibility of conviction for an offence which is 
designed to punish a certain kind of culpable accident. Murder, 
therefore, is an offence of “basic intent,” but there are special 
reasons, in the shape of an alternative conviction for manslaughter, 
which make it appropriate to allow evidence of intoxication its 
factual relevance to malice aforethought. 

One final point may usefully be made about homicide. Com- 
Se ER pee er ee ee ea E 


93 The mental clement ts not ulterior to the actus reus. Indeed ft errs on the 


babiltty 7 
thought does not require a “ purposive element ” in the sense explained above, see 


thought is merely another way of expressing recklessness,” in the sense of knowingly 
taking a risk. Unlees seen for what tt ts, Lord Hailsham’s approech would transform 
all offences of “ basic intent ” into offences of “ specific intent.” 

93 e.g. Professor Smith’s comment on Majewski [1976] Crim.L.R. 374. 
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mentators have long struggled with the proposition, undoubtedly 
law following Lord Birkenhead’s judgment in Beard, that, even if 
evidence of intoxication affords a defence to murder, the defendant 
is inescapably guilty of manslaughter. The problem is to see what the 
basis of such liability is. If the intoxication is sufficiently acute, as, 
for example, it was alleged to be in Lipman, it might not in theory 
be possible to base liability on the death’s having flowed from the 
defendant’s unlawful act if the unlawful act itself requires proof 
of a subjective mental element.‘ Some tentative suggestions have 
been made that liability might be based on gross negligence, though 
difficulty might arise again where the defendant’s condition 
approaches automatism.” If the argument of this article so far is 
correct, it ought to be possible to say that the fact that the defendant 
killed whilst acutely intoxicated in itself amounts to a sufficient 
fault element for manslaughter. If this is not true of an offence 
designed to punish accidents, it is hardly plausible to argue that it 
is true of offences of “ basic intent” whose blueprint presupposes 
deliberate wrongdoing. It is, in this light, interesting to consider 
the ruling of Wein J. in the first instance case of Howell.** There 
the argument was about manslaughter by an unlawful act and the 
trial judge had to consider submissions on the question whether 
liability for manslaughter really was inescapable. He was referred 
to criticism of Lipman in Smith and Hogan *’ and commented **: 
“ Some criticism of that case is made and the editors try their 
best to deal-with the matter fone: I come to the view that 
it is quite impossible to deal with this matter logically. Intoxica- 
tion in relation to manslaughter stands on its own and it is not 
right to introduce into intoxication those concepts of intention 
and realisation of harm that are necessary in other forms of 
manslaughter.” 


It is possible to put upon this statement the construction that, in 
addition to the recognised forms of manslaughter, i.e. by an unlaw- 
ful act and by gross negligence, there is a further form where liability 
is based on causing death whilst in a state of acute intoxication. In 
effect, therefore, it is unnecessary to distort the existing categories 
of manslaughter to accommodate the acutely intoxicated killer. 
Manslaughter is an offence which penalises certain kinds of accidental 
killing. All that is necessary is to recognise that the defendant’s 
acute intoxication may amount to the additional element of culpa- 
bility necessary to make accidental killing manslaughter, ie. to 
extend the categories of fault. 


%4 It is assumed that the unlawful act in Lipman was in the nature of an assault 
committed on the victtm when forcing the sheet down her throat. 


p. 

Lipman’s conviction could not “ logically ” be supported on the basis of criminal 
2 806. 

*7 Op. dt. at p. 249 : 3: At p. 810—emphasts added. 
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3. The Limits of Deviation in Offences of “ Basic Intent ” 


The main argument of this article is, of course, more controver- 
sial. The suggestion is that, in those offences which operate on the 
borderline between deliberate and accidental conduct (offences of 
“ basic intent ”) the non-deliberate causing of the actus reus may 
be penalised within the framework of an offence which, unlike man- 
slaughter, is designed to catch the deliberate wrongdoer, provided 
that the absence of the subjective mental element is due to the 
defendant’s fault. The limits of this proposition require careful con- 
sideration. First, the basic policy distinction drawn by an offence 
of “ basic intent ” is between deliberate wrongdoing and that which 
is merely accidental, even if careless. This must be accepted as the 
general rule and no attempt is made to argue that the kind of fault 
which displaces the subjective norm should be so widely defined as 
to produce, in effect, liability based on failure to observe a reason- 
able standard of care, even if such failure is gross. Rape, for example, 
is an offence of “ basic intent,” but I do not believe that the analysis 
suggested throws doubt on the decision in Morgan. The reason is 
that the mistake there was of a kind falling squarely within the 
policy embodied by the requirement of knowledge or wilful blind- 
ness in relation to the absence of consent to intercourse. An 
unreasonable mistake does not as such amount to a special case so 
as to take it outside the policy of the blueprint for the standard 
offence. Something more is required and, if Majewski is rightly 
decided, it follows, on the foregoing analysis, that self-induced 
intoxication is one factor that displaces the general requirement of 
subjective fault. The rationale of this will be considered shortly. 
Beyond this, it is likely, on the evidence of Quick ** and Gallagher,' 
that avoidably induced automatism, whether or not due to a disease 
of the mind, would be similarly treated, even if not associated with 
intoxication. Admittedly, problems of characterisation may occur. 
If, for example, on a charge of rape, the defendant raises the 
defence of mistaken belief in consent, what should be the signifi- 
cance of evidence of intoxication? Assuming that such intoxication 
contributed to or induced the mistake, should this factor make the 
case an appropriate one in which to depart from the requirement 
of subjective fault, or should a drunken mistake be assimilated to 
other unreasonable mistakes? The answer is, perhaps, debateable, 
despite Lord Simon’s suggestion ? that the intoxication policy should 


9° Soe note 42, 
1 [1963] A.C. 349. Lord Denntng’s reasoning is perhaps open to question on the 
cts of the case, since it is difficult to see how anyones could first form the intention 
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prevail. At least this analysis enables the question to be posed in an 
intelligible form. 


4. Is Departure from Subjective Fault Permissible in Principle? 


The object of this article has been to suggest that, despite the 
apparent triumph of subjectivist orthodoxy in Morgan, what the 
majority there failed to hold was almost as significant in illustrating 
the judicial approach to non-~mens rea defences. Further, even 
within the mens rea area, there may be circumstances and offences, 
as illustrated by Majewski, where a similar approach is permissible. 
Where the offence is one of “ basic intent,” i.e. operating on the 
borderline between deliberate and accidental wrongdoing, some kinds 
of non-deliberate conduct can be penalised within the framework 
of such offences despite the absence of mens rea which is not, in 
these special cases, a “ good excuse.” This involves the recognition 
of a category of fault beyond subjective mens rea and produces, 
in effect, liability for certain kinds of culpable accident. 

But what of the possible objection that such extension of the 
categories of fault is precluded by the statutory or common law 
definition of these offences in terms requiring intention or reckless- 
ness, or some suitable synonym for these subjective mental states? 
The premise on which such “ logic ” is based betrays a highly formal- 
istic approach since the assumption is that the definition is necessarily 
complete. Definitions, by their nature, deal with the paradigm case 
and not with all the penumbral situations which must be resolved, 
albeit with due regard for the policy implicit in the basic case. The 
intoxication cases are, arguably, a testimony to the vitality of the 
judicial interpretation of the criminal law. The courts have rightly 
refused to allow their approach to be blinkered and have sought 
rather to mould the law in accordance with their sense of what 
is just. The definition argument should not be conclusive for, giving 
due weight to the policy implicit in the definition of the offence 
should not preclude a sensible approach to special cases. If the 
object of offences of “ basic intent ” is to distinguish between the 
deliberate and accidental wrongdoer, the appellant’s case in Majewski 
rested, ultimately, on bringing himself within the category of acci- 
dental wrongdoers. But as Lord Salmon pointed out, there are 
accidents and accidents: | 

“A man who by voluntarily taking drink and drugs gets him- 
self into an aggressive state in which he does not know what he 
is doing and then makes a vicious assault can hardly say with 
any plausibility that what he did was a pure accident which 
should render him immune from criminal liability.” ° 


Convicting a defendant of an offence of “ basic intent ” where 
the prohibited harm was not caused deliberately can only be criti- 


3 At p 640. This does not, of course, preclude the intoxicated defendant from 
raising the defence of accident in appropriate circumstances. 
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cised as “illogical,” therefore, if “logic” dictates that liability 
must invariably be based on subjective fault. But this is a value 
judgment and not something which can be logically posited. The 
existing law cannot be stigmatised as “illogical,” though it may 
be criticised as unjust, if the complaint in reality is that its under- 
lying conceptions of justice differ from those of its critics. As was 
earlier suggested, the question is one of striking a balance between 
the competing interests of society and the individual. Justice, it is 
suggested, entails that the accused should not lightly be deprived 
of his freedom. The orthodox view of mens rea means that it is 
only the deliberate wrongdoer who may be convicted of really 
criminal offences. The fact, though, that their Lordships were 
unanimously of the opinion that the imposition of criminal liability 
in the circumstances outlined by Lord Salmon above was both a 
social necessity and did no injustice to the defendant suggests that 
it is misleading to insist that in all cases and in all circumstances 
choice must be the vital element. A different balance, revolving 
round a wider fault element, can be justified. If this is so then 
doubts must be cast on the extent to which an exclusively subjective 
approach to mens rea can account adequately for the principles of 
justice actually operative in the criminal law. To some extent this 
involves elevating the actus reus of the offence to a more prominent 
position, or in other words, making the law more victim-orientated 
and so eschewing the finer distinctions of moral fault that the sub- 
jective mens rea orthodoxy involves. But, after all, there is, as the 
Lord Chancellor made the point of observing in Majewski,‘ a further 
opportunity to take account of these at the stage of sentencing. 
Hopefully, this article may go some way towards rehabilitating the 
judicial common sense which has “‘illogically ” struggled to reach 
the just result. 
JOHN SELLERS ¢ 





4 Atp. 634. 
t BA, BC.L(Oxon). 


ENTRAPMENT AND THE COMMON LAW: 
IS THERE A PLACE FOR THE AMERICAN 
DOCTRINE OF ENTRAPMENT? 


IN a series of recent decisions! a number of English courts have 
ruled that the doctrine of entrapment, which in the United States 
may operate as a bar to criminal conviction, has no place in English 
law. In not one of these cases has the juristic basis of the doctrine or 
the line of authority founded upon it been examined. The courts 
have been content to dismiss the doctrine out of hand simply because 
it is “unknown to our law.” So too once was the notion of 
voluntariness in confessions, the rule requiring proof beyond reason- 
able doubt, the discretion to exclude unfair evidence, the Judges 
Rules, the audi alteram partem rule, the doctrine of Parliamentary 
sovereignty, and the rule that the House of Lords is not bound by its 
own decisions. Some of these rules were unknown at the turn of the 
century; the last mentioned is now only 10 years old. Not one of 
them owe their authority to the Queen in Parliament. 

Dicey himself, the champion of parliamentary supremacy, readily 
recognised that judicial law-making co-existed with and comple- 
mented parliamentary law-making: “‘ A large proportion of English 
law is in reality made by the Judges . . . . Judicial legislation is in 
short subordinate legislation carried on with Parliament’s assent.” ° 

English judges have of course limited their legislative powers to 
certain areas of the law. Their legislative preserve is in fact correla- 
tive to the constitutional nature of their position. They have long 
assumed power to regulate the procedure of the courts, to define 
the relationships between the various organs of government and the 
subject, and to protect what they consider to be the superior interests 
of the state. 

So the fact that a particular legal principle is at one time unknown 
to English law should not of itself be a crucial objection to its intro- 
duction into our law. Nor is the fact that the principle has been first 
conceived by a foreign rather than a local jurist of damning 
significance. English law relating to contract, real property, com- 
merce, succession, and many other areas, relies heavily upon 
foreign sources. 

It must then, still remain an open question as to whether the 
doctrine of entrapment, which on three occasions has been rejected 
without reason by the Court of Appeal and never considered at all 
by the House of Lords, will ever find its way into English law. If it 
is to be excluded it must be because it is found to be jurisprudentially 


1 R. Murphy [1965] N.I. 138; R. v. McEviully [1974] GQimL R. 239; Wright v. 
Cox (Unreported) C.A. Judgment July 19, 1973, cited in R. v. McEyilly (supra); 
(1975) R. v. Mealey, 60 Cr App.R. 59, The Times, July 29, 1974. 

2 R. v. Murphy [1965] N.I. 138, 150, per Lord MacDermott. 

3 Dicey, Law of the Constitution (10th ed., 1959, MacMillan) 60-61. 
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unsatisfactory, or functionally unsuitable to our system, not because 
it has never been part of it or is of foreign origin. 

Little has been written about the entrapment doctrine in English 
legal literature. Perhaps this explains the cursory attitude shown 
towards it by the present Court of Appeal. This introduces 
the purpose of this article which is threefold. First, to examine the 
evolution and present standing of the entrapment doctrine in the 
United States; secondly, to analyse the legal theory upon which it is 
based; and third, to consider whether it should be received into 
English law. 

One more preliminary observation must be made. Over the past 
few decades problems of entrapment have arisen in at least 12 
reported cases before English courts. In some cases judges have 
condemned but done nothing about the practice." In others sentences 
have been reduced,’ policemen reprimanded,’ and more recently 
some creative trial judges have extended the exclusionary rule to 
reach “ entrapment ” evidence.* This promising development aside, 
there is still no uniform judicial prohibition of entrapment practices." 
This is a serious gap in the law for it means that the widespread 
growth of police undercover detection has been unaccompanied by 
corresponding safeguards against abuse. It cannot be doubted that 
the greater sophistication of the modern criminal necessitates infil- 
tration of police agents into the field work of crime. Often under- 
cover detection is the only device the police can successfully use 
to obtain evidence for prosecutions particularly in regard to con- 
sensual criminal activity involving sex, drugs, or liquor. The illegal 





4 Brief reference is made to the doctrine by Glanville Williams in Criminal Law: 
The Genera! Part, 2nd ed., pp. 786-789, and by J. S. McClean in “ Informers and Agents 
Provocateurs ” [1969] CrimL.R. 527, and J. D. Heydon in “ The Problems of 
Entrapment ” [1973] C.L.J. 269. See also J. Temkin, “ Police Traps,” 37 M.L.R. 
102 and Brittain, “ Entrapment: the English Approach ” (1974) 124 New LJ. 124. 

6 R. v. Mealey (1975) 60 Cr.App.R. 59, The Times, July 29, 1974; Browning v. 
T. W. H. Watson (Rochester) Ltd. [1953] 1 W.L.R. 1172. 

© R. v. Birtles [1969] 2 All ER. 1431 (CA); R. v. Macro and Others [1969] 
Crim.L.R. 205; R. v. McCann (1972) 56 Cr.App.R. 359. 

T Brannon v. Peek [1948] 1 K.B. 68. 

8 R. v. Murphy [1965] N.I. 138; R. v. Foulder, Foulkes and Johns 119731 
Crim.L.R. 45; R. v. Burnett and Lee [1973] Crim.L.R. 748; R. v. McEvilly [1974] 
Crim.L.R. 239; R. v. Ameer and Lucas [1977] Crim.L.R. 104; see also R. v. 
O’Shannessy (Unreported) New Zealand Court of Appeal (C.A.) 78/73, October 8, 
1973; R. v. Capner [1975] 1 N.Z.L.R. 411; R. v. Willis and others [1976] Crim.L.R. 
127. 

® Tho extension of the exclusionary rule to embrace evidence obtained as a result 

police entrapment is put in question by the Court of Appeal decision in R. v. 
Mealey (1975) 60 Cr.App.R. 59, although this most unsatisfactory authority has not 
been followed by the New Zealand Court of Appeal in R. v. Capner [1975] 1 
N.Z.L.R. 411, nor, it would seem, by a differently constituted Court of Appeal in the 
recent decision of R. v. Willis and others [1976] Crim.L.R. 127 where, although the 
court approved the view in Adealey against recognising the American doctrine of 
entrapment, it was prepared to assume the existence of a discretion to implement a 
ruling that there had been no police encouragement of the appellants’ crimes. More- 
over, R. v. Mealey is inconsistent with the wide terms of the House of Lords’ 
judgment in Selvey v. D.P.P. [1968] W.L.R. 1494 which authorises the exclusion of 
any category of “ unfair ” evidence—seo N. L. A. Barlow, “ Recent Developments 
in New Zealand in the Law Relating to Entrapment ” [1976] N.Z.LJ. 304. 
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behaviour may be widespread and even representative of the mores 
of a large segment of society. Official diligence must be relied upon 
in the absence of complaint from the consensual criminal “‘ victim.” 

But there must be safeguards. The United States courts have been 
confronting these problems for most of this century. To meet the 
evil of police encouragement, or stimulation of crime, they have 
devised a procedure whereby an entrapped offender will be protected 
to the point of acquittal. Their experience is a legitimate and valu- 
able source to draw upan in regard to the same problem in this 
jurisdiction. 


(A) The rise of the entrapment doctrine in the United States 

In America, the law, if not the practice of entrapment, is sub- 
stantially a twentieth century development, the earlier attitude being 
that the courts would “ not look to see who held out the bait, but 
who took it.” 1° In 1880 the first textbook reference on the subject is 
made in the eighth edition of L Wharton: Criminal Law." On the 
authority of three federal decisions Wharton states that entrapment 
is not available as a defence to a criminal charge.’? 

One year earlier, in 1879, an appeal court in Texas, in the case 
of O’Brian v. State," held that an act of entrapment could excuse 
the violation of the defendant and result in his acquittal. Where the 
officer originated the criminal: intent, and actually joined the 
defendant in the illegal act, that circumstance, would take the case 
outside the spirit of the article of the criminal code under which the 
‘defendant was charged. This was the first reported American decision 
in which the issue of entrapment was determined on the basis of 
statutory prescription and it anticipated, or perhaps created, the line 
of authority that was later advanced by the Supreme Court. 

Prior to the First World War the concept of entrapment tended 
to be considered, and sometimes confused, with those situations 
where the criminality of an otherwise prohibited act was negated by 
the consent of the victim in the course of trapping the defendant. 
These cases which generally involved property offences with an 
element of unlawful taking, such as robbery, larceny, or burglary, 
were later properly held not to apply to a true entrapment situation 
as they were decided on the independent ground of the absence of 
a prescribed element of the offence.** 

10 People v, Mills, 178 N.T. 274, 289; TO N.E. 786. 

11 As Professor W. E. Mikell recognises in “ The Doctrine of Entrapment in 
the Federal Courts,” 90 U. of Pa.L.Rov. 245, 247, other text book writers were even 
later in referring to the subject of entrapment, Bishop, in his Treatise, not mentioning 
the doctrine until the ninth edition publizhed in 1923. 

13 United States v. Foye, 25 Fed.Cas. 1198 (1853); United States v. Cottingham, 
25 Fed.Cas. 673 (1852); United States v. Whittier, 28 Fod.Cas. 591 (1878). 

13 (1879) 6 Tex. App. 665. 

14 The “ consent ” cases are listed in 18 A.L.R. 149 (1922). The cases are confused 
in People v. Mils, 178 N.Y. 274, NE. 786 (1904) but the proper distinction was 
pointed in Sorrells v. United States, 287 U.S. 435 (1932) and more recently in State 
v. Nelson, 232 N.C. 662, 61 S.E. 2d 626 (1950). R. v. Villensky [1892] 2 Q.B. 597 
is an example of the corresponding English Hno of authority. 
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The second decision in which entrapment formed the ratio was the 
1915 case of Woo Wai v. United States. Here an agent of the 
United States Immigration Commission induced the defendant, a 
person of Chinese origins, to propose to suspected immigration 
officials a scheme for the illegal entry of Chinese immigrants. The 
defendant was not himself suspected but was “‘ persuaded” to 
co-operate upon the threat of prosecution. Upon his obtaining 
evidence to ensure the conviction of the immigration officials he was 
charged with conspiring with them to violate the immigration laws. 
On conviction he appealed to the Circuit Court of Appeals who 
vacated the conviction on two grounds. First, the evidence did not 
support a conviction for conspiracy, and secondly, “that a sound 
public policy can be upheld only by denying the criminality of those 
who are thus induced to commit acts which infringe the letter of 
criminal statutes.” ** 

As Professor Mikell, in “The Doctrine of Entrapment in the 
Federal Courts,” ‘’ has observed, of the six authorities relied on by 
the court in support of this ratio, all condemned the practice of 
entrapment in obiter comments, but five’? were decided on 
independent grounds. The sixth was O'Brian v. State.” 

From these uncertain beginnings however the doctrine soon found 
favour with the American Judiciary and was so well established as to 
preclude question by the time the Supreme Court considered the 
matter in 1932.7? One reason for this was the sustained struggle of 
many of the judges to keep the rule of law unblemished by the 
rampant corruption that began to permeate American society in the 
post war depression years. The doctrine’s acceptance coincided too 
with the Congressional reaction to this in the vast amount of police 
legislation passed during the 1920s and 1930s, directed against 
illegal activity that was difficult to openly detect and enforce. 

It was not until Sorrells v. United States ** that the Supreme Court 
undertook its formulation of the theoretical basis of the doctrine. 
In this case, one Martin, a prohibition agent posing as a tourist, 
visited the defendant’s home accompanied by three residents of. the 
community who were known to the defendant. The conversation 
revealed that Martin and the defendant were war veterans and 
former members of the same army division. Martin asked the 
defendant to get a half gallon of whisky to take back to a business 
friend at home but the defendant replied that “ he did not fool 
with whisky.” The agent and his companions remained at the 


15 223 Fed. 412 (C.C.A. 9th, 1915). 16 Jbid. 414. 

17 90 U. of Pa.L.Rev. 245. 

14 The eerily English decisions followed the same pattern. 

19 Love V. People, 160 Il. 501, 43 N.E. 710 (1896); People v. McCord, 76 Mich. 
200, 42 N.W. 1106 (1889); Saunders v. People, 38 Mich. 218 (1878); Commonwealth 
v. Wasson, 42 Pa.Sup. 38 eee Commonwealth v. Bickings, 12 Pa.D. 206 (1903). 

20 (1879) 6 Tex.App. 665 

31 Sorrells v. United States, 287 US. 435 (1932). 

93 Such as the National Prohibition Act and the various antinarcotics acts. 

23 287 U.S. 435 (1932). 
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defendant’s home for a further hour and a half and during such 
time the agent asked the defendant a second and third time to obtain 
some whisky. The defendant acquiesced upon the third request and 
said he would try and get some. He returned 20 to 30 minutes later 
with a half gallon of whisky which he delivered to Martin for a 
small sum of money. He was later charged with possessing and sell- 
ing liquor in violation of the National Prohibition Act, and pleaded 
not guilty. 

On the refusal of the trial judge to put the issue of entrapment 
to the jury the defendant was convicted and sentenced to 18 months’ 
imprisonment. The Court of Appeal affirmed the conviction * but 
the Supreme Court granted a writ of certiorari limited to the 
question of whether the evidence of entrapment was sufficient to go 
to the jury. 

The Supreme Court divided * over the question of the juristic 
basis of the doctrine. The two divergent opinions must be 
considered in turn. 


(B) The Majority View 

After castigating the conduct of the agent Chief Justice Hughes, 
who delivered the opinion of the majority, turned to the question of 
whether his actions precluded prosecution or afforded a ground of 
defence: 


“Fundamentally, the question is whether the defence, if the 
facts bear it out, takes the case out of the purview of the statute 
because it cannot be supposed that the Congress intended that 
the letter of its enactment should be used to support such a gross 
rversion of its purpose. . . .2* We are unable to conclude that 
it was the intention of the Congress in enacting this statute that 
its processes of detection and enforcement should be abused by 
the instigation by government officials of an act on the part of 
persons otherwise innocent in order to lure them to its commis- 
sion and to punish them. We are not forced by the letter to 
.do violence to the spirit and purpose of this statute.” 3” 


(C) The Minority View 
The minority dismissed this approach as a fictitious adoption of 
“a form of words to justify action which ought to be based on the 
inherent right of the court not to be made the instrument of 
wrong.” ** The canons of statutory construction were said to be 
inapplicable when the courts focus need not move beyond the 
principles of public policy: 
“The doctrine rests, rather, on a fundamental rule of public 
policy. The protection of its own functions and the preservation 





H 57 F. 2d 972, 925 (4th Cir.). 

35 By a majority of five to three. McReynolds J. dissented. 

36 287 US. 435 (1932), para. 452. 

27 Ibid, para. 448. 48 Ibid. para. 456. 
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of the purity of its own temple belongs only to the court. It is the 
province of the court and of the court alone to protect itself and 
the government from such prostitution of the criminal law.” ?* 


The minority drew on a distinct line of authority to support their 
opinion. Justice Roberts, who delivered the judgment, cited a 
number of civil cases as authority for the premise that “ neither 
courts of equity nor those administering legal remedies tolerate the 
use of their process to consummate a wrong.” *° There was nothing 
to suggest to His Honour that the entrapment situation was not 
embraced by this rule. 


(D) Developments since the Sorrells Decision 

The issue, whether the doctrine arises out of public policy or 
statutory prescription, has continued to divide the Supreme Court 
in the three subsequent entrapment appeals that have come before 
it. The second case is Sherman v. United States” which was 
decided in 1958. Here the defendant and a government informer 
were patients of the same doctor for treatment of drug addiction. 
The informer who had been previously apprehended by the police on 
narcotics charges feigned suffering so as to play on the defendant’s 
sympathy and good will. Eventually, but after much reluctance, the 
defendant supplied the informer with a narcotic on a non profit 
basis. After reconsidering the theory underlying the doctrine the 
majority overruled a vigorous attack by the minority judges, but 
with their concurrence, quashed the defendant’s conviction. 

In 1973, in United States v. Russell,” the court reversed a defiant 
judgment of the Court of Appeals which purported to follow the 
minority reasoning in the earlier cases. In that case the petitioner’s 
conviction was upheld. 

In delivering the judgment of the majority in United States v. 
Russell ® Mr. Justice Rhenquist described the doctrine as “a 
relatively limited defence ” * and confirmed its basis “ in the notion 
that Congress could not have intended criminal punishment of a 
defendant who has committed all the elements of a prescribed 
offence, who was induced to commit them by the Government.” * 

It remains to evaluate the respective merits of these two divergent 


approaches. 


(E) Analysis of the Majority Approach: Entrapment as a Matter of 
Statutory Construction 


As previously observed the majority approach is founded on 
statutory construction. They have invoked the ancient rule of equit- 
able construction known as the “ mischief ” or Heydon’s * rule. 


39 Ibid. para. 457. 30 Ibid. para. 455.- 31 (1958) 356 U.S. 369. 

33 411 US. 423, 93 S.Ct. 1637, 36 L.Ed. 2d 366 (1973). See also Hampton v. 
United States, 48 L.Ed. 113 (1976), the most recent judgment of the Supreme Court 
which confirms Russell. 33 Idem. 

4 Ibid. 12. as Ibid. 13. 36 Heydon’s Case (1584) 3 Co. 76. 
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The current application of this rule is as a guide to construction, 
authorising a court to examine the social policy behind a statute, 
though not at the expense of express words. Its most common use 
has been to resolve on inconsistency between two provisions, or an 
ambiguity in a single provision, in terms of what is declared to be the 
intent of the legislature. This is because today “‘a statute is now 
considered to be an authoritative text with which too many liberties 
cannot be taken,” *7 and because, as Halsbury has observed, as a 
general rule public policy ‘‘ must not be taken into account in con- 
struing a statute the words of which are clear.” ** 

There can be no doubt that penal statutes are designed to prevent 
rather than promote the commission of crime and this preventative 
purpose is reinforced by the imposition of punitive sanctions. Police 
stimulation of crime cannot be suggested as anything other than 
foreign to this intention: “ The function of law enforcement is the 
prevention of crime and the apprehension of criminals. Manifestly 
that function does not include the manufacturing of crime.” >° 
` But the invocation of the unexpressed but unquestionable intent 
of Parliament does have an element of fiction about it. No penal 
enactment in this jurisdiction contains even the slightest hint that its 
provisions are inapplicable when entrapment by the police is estab- 
lished. The relevant sections are wholly directed to defining and 
prohibiting the substantive offence concerned, but no purpose, either 
permissive or prohibitory, is expressed, regarding the police conduct 
that will be tolerated in the detection of crime. This point is 
emphasised by Mr. Justice Frankfurter in his concurring opinion 
in Sherman vy. United States *° 

“A statute prohibiting the sale of narcotics is silent on the 
question of entrapment as it is on the admissibility of illegally 
obtained evidence. . . . In these criminal cases raising claims of 
entrapment, the only legislative intention that can with any 
show of reason be extracted from the statutes is the intention to 
make criminal precisely the conduct in which the defendant has 
engaged.” 


The majority view does not of course deny that the defendant has 
actually committed the offence, nor that the intention of the legisla- 
ture, clear as it appears to them, is in fact unexpressed in the 
particular legislation under review. The argument proceeds from the 
presumption that the legislature could not possibly have intended 
the enactment to extend to the creatures of police created crime and 
that such a result is so plain as to not require express provision. 

It is this presumption, somewhat bold even in American judicial 
experience, that was unacceptable to the minority judges of the 
Supreme Court. 

a7 Ward, “ A Criticim of the Interpretation of Statutes in the New Zealand 
Courts ” [1963] N.ZL.R. 293, 296. 

38 Halsbury’s Law of England (3rd ed.) Vol. 36 (Lord Simonds) p. 409. 


39 356 U.S. 369, 372 (1958). 
40 356 U.S. (1958) 369, pera. 381. 
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(F) Analysis of the Minority Approach: Entrapment as a Matter of 
Public Policy 


The dissent * of the minority judges is founded on the conviction 
that the issue of entrapment is governed by principles of public 
policy. Where a finding of entrapment is made the trial court must’ 
dismiss the proceedings and discharge the accused for public policy 
prohibits prosecution in such circumstances. 

In the minority view, the majority have failed to appreciate the 
distinction between two fundamentally different policies. Public 
policy, being a creature of judicial law-making, cannot be confused 
with legislative policy which is the spirit that inferentially accom- 
panies the written text of a given statute. It is, they argue, a policy 
of a more universal kind that may have no special relationship with 
legislative enactment. In this area it is simply an overriding principle 
that the court may not extend jurisdiction to entertain indictments 
founded on the entrapment of the accused. It was stated in this way 
by Mr. Justice Roberts in Sorrells v. United States: 

“... where a law officer envisages a crime, plans it, and activates 
its commission by one not theretofore intending its perpetration, 
for the sole purpose of obtaining a victim through indictment, 
conviction and sentence, the consummation of so revolting a 
plan ought not to be permitted by any self-respecting tribunal 
. . . this view frankly recognises the true foundation of the 
doctrine in the public policy which protects the purity of the 
Government and its processes.” 4? 

The validity of this approach, so vehemently advanced by 
the minority, falls to be determined by consideration of two 
important questions. First, what is public policy and may it disregard 
the apparent intent of a statute in a way not envisaged by the 
majority? Secondly, can its application to the criminal law in 
general, and to an entrapment situation in particular, be justified in 
the way suggested by the minority. 


(D The Nature of Public Policy. One of the basic assumptions of 
positivistic thought is that law must be conceived as a prescribed set 
of rules which have been laid down by Parliament or the courts and 
which owe their status as law to the fact that they have been so laid 
down or posited. This theory engenders the belief that for every 
legal dispute that comes before the courts, whether in the nature of 
civil or criminal proceedings, there is readily available either a 
statute or judge made rule which will determine the issue one way 
or the other. But is there in our system a higher standard which 
enables a court to ignore an otherwise valid and binding statute or 
judge-made rule? In Sorrells V. United States where the accused was 


42 287 U.S. (1932) 435, paras. 454, 455. 
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prosecuted pursuant to the penal provisions of the Nation Prohibi- 
tion Act, Hughes C.J., considered that there was not: 


“But in a criminal prosecution, the statute defining the offence 
is necessarily the law of the case... it is beyond our prerogative 
to give the statute an unreasonable construction, confessedly 
contrary reap policy, and then decline to enforce it... 
judicial nullification of statutes, admittedly valid and applicable, 
has, happily, no place in our system.” © 


The right to nullify statutes had been long attributed to the courts 
by Coke and Locke who championed the incorporation of the law 
of nature in the municipal law as a permanent and pervading equity 
to which other principles of law should be subjected.“ But could 
such a theory have any place in a modern system of jurisprudence? 
The concept of public policy provides the answer. 

As Professor R. M. Dworkin so clearly demonstrates, in his well 
known article “ The Model of Rules,” “ a statute or court-made rule 
is not necessarily the law of the case if some requirement of justice 
of greater weight compels its disregard.** In such cases, the govern- 
ing statutes or rules are not judicially annulled but rendered inopera- 
tive in relation to the particular facts before the court. Statutes are 
thus rendered inoperative by the invocation of what Dworkin has 
defined as legal principles but what the common law has long 
described as doctrines of public policy. Doctrines or principles of 
public policy are standards that are to be observed because they 
dictate a requirement of justice or fairness or some other dimension 
of morality arising out of the fundamental philosophic assumptions 
of the society to which they belong. As such they are logically 
distinct from statutes or court made rules which are applicable in 
an all or nothing fashion.“ Statutory or judicial rules are functionally 
important and must be applied if the situation prescribed by the 
statute or rule falls within its contemplation. Unless of course they 
are overruled by a standard of greater weight, or importance, such as 
a principle. Only rules prescribe results, come what may. When a 
contrary result has been reached, the rule has been abandoned or 
modified. Principles do not work that way. They do not really 
change. They incline a decision one way, though not conclusively, 
and they survive intact when they do not prevail.‘* i 

Professor Dworkin illustrates this distinction with the case o 
Riggs v. Palmer ** where a court prevented a murderer from inherit- 
ing his victim’s estate even though the positive law gave it to him. 


43 287 U.S. 435, para. 450. 

44 In this connection, -see Lord Radcliffe, The Law and its Compass (1961), pp. 31, 
32, and Sir Leslie Scarman, English Law—The New Dimension (Stevens) (1974), pp. 
15-21. 

45 (1967)-35 U. of Chicago L.Rev.-14. The writer has drawn heevily upon Professor 
Dvworkin’s analysis in this section. It is stylistically convenient not to quote directly 
from the article, although much of the terminology used is Professor Dworkin’s. This 
is acknowledged in the subsequent footnotes. 

46 Ibid. 23. 47 Ibid. 25. 

48 Jbid. 25, 36. 49 115 N.Y. 506, 22 N.E. 188 (1889). 
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The principle of public policy that a man may not benefit from his 
own wrong rendered the applicable testamentary legislation 
inoperative in such circumstances. 

The Chancery Division of the High Court did the same thing in 
Sigsworth in re Bedford v. Bedford,” and the same principle was 
applied to slightly different facts by the Queen’s Bench Division in 
Cleaver v. Mutual Reserve Fund Life Association," the Court of 
Appeal in New Zealand in McFarland v. Stewart," and Murdoch v. 
British Israel Federation,** and more recently by the New Zealand 
Supreme Court in Pallister v. Waikato Hospital Board."* 

As W. S. M. Knight in “Public Policy in English Law ” 5 
recognises, in such cases public policy operates to fill some gap in the 
statute or written law. Hughes C.J. tried to fill this gap in Sorrells ** 
by bridging it with the aid of the canons of statutory construction. 
In so doing he ignored the much easier and more appropriate course 
advanced by the minority Judges, which was to candidly acknowledge 
the absence of a rule that immediately, and without unduly straining 
its usual meaning and application, governed the entrapment situa- 
tion; and, as a matter of judicial opinion, exercising residual 
legislative powers to prohibit the practice. 

In Professor Dworkin’s*’ view any judge who proposes to dis- 
regard existing rules must take account of some important 
standards that argue against departure from established law. These 
standards are themselves principles, though of a different kind to 
those previously discussed. They include the doctrine of legislative 
supremacy, “‘a set of principles and policies that require the Courts 
to pay a qualified deference to the acts of the Legislature.” ** This 
particular standard may have the additional appeal of being 
ultimately supported by political force. Another standard is the 
doctrine of stare decisis, ‘‘ a set of principles and policies reflecting 
the equities and efficiencies of consistency of precedent,” ** that 

“ necessary hostage surrendered by every system of jurisprudence to 
the public confidence in its ‘ serene impartiality.’”’*° Yet another is 
the standard that the courts will protect and enforce legal rights such 
as individual expectations, individual claims, and individual interests, 
which it is felt ought to be secured. The body of the common law is 
made up of adjustments or compromises of conflicting individual 
interests and there is a policy of maintaining these. 

When any of these principles conflict the court must weigh the 
relative importance of each. 

In Riggs v. Palmer ** the court thought that the principle that a 
man may not benefit from his own wrong to so decisively control the 





se [1935] 1 Ch. 89. 51 [1892] 1 QB. 147. 
53 (1900) 19 N.W.L.R. 22,2 G.L.R. 318. 
53 [1942] N.ZL.R. 600; [1942] G.LR. 390. 


s4 [1974] 1 N.Z.L.R. 581. s: ra 38 TDIR 207. 
56 287 US. 435 (1932). 
58 Ibid. 38. s: aaa 
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facts of that case as to preclude application of the doctrine of legisla- 
tive sovereignty, stare decisis, or individual rights. The wider social 
or community interest thus prevailed. 

In the opinion of the minority judges in Sorrels, Sherman, and 
Russell, the same principles were of less weight than the principle 
that the Courts should not consummate a wrong. This was what led 
Frankfurter J. to declare in Sherman v. United States." 


“Public confidence in the fair and honourable administration 
of justice, upon which ultimately depends the rule of Law, is the 
transcending value at stake . . . the formulation of these 
standards does not in any way conflict with the statute the 
defendant has violated, or involve the initiation of a judicial 
porey Er parang or q ifying that framed by Congress. ... 
t is enacted however, on the basis of certain presuppositions 
concerning the established legal order and the role of the Courts 
within the system in formulating standards for the administra- 
tion of criminal justice when Congress itself has not specifically 
legislated to that end. Specific statutes are to be fitted into an 
antecedent legal system.” 


If one understands the word “ principle ” for “ presupposition,” 
for that is all a principle is, conformity with Dworkin’s analysis is 
complete. 

How then may the standard that the executive should not unfairly 
entrap persons for the purpose of prosecuting them fit within this 
framework? The origin of legal principles, as Dworkin observes, lies 
not “in a particular decision of some legislature but in a sense of 
appropriateness developed in the profession and the public over 
time” and “their sustained power depends upon this sense of 
appropriateness being sustained.” ** 

Judicial refusal to add to the traditional categories of public policy 
principles necessitates that the doctrine of entrapment fall within 
one of the existing principles. As Mahon J., a judge of the Supreme 
Court of New Zealand, observes, in Pallister v. Waikato Hospital 
Bogrd,™ the courts will not hesitate to apply the existing principles to 
modern conditions: 

“The Courts still obey the historical eon against pro- 
pounding new heads of public policy; but this does not require as 
its major premise the automatic acceptance of legislative 
tendency as pomtng the way to the welfare of mankind. The 
application of rules of public policy will depend upon the welfare 
of the community at any given time, the rules being adjusted, 
within their settled categories, as the prevailing social necessity 
seems to require.” 


This leads to two inquiries. First, is there authority independent 
of the minority view to say that public policy applies in the area of 
criminal law? Secondly, if so, in what existing category may the 
doctrine of entrapment be placed? f 


~ e2 356 U.S. 369 (1958). 63 Loc. cit. 30. 4 [1974] 1 N.Z.L.R. 561, 575. 











May 1978] ENTRAPMENT AND THE COMMON LAW 277 


(ti) Public Policy and the Criminal Law. The query posed under 
this head invites a ready answer. There is no corner of the law able 
to withstand the pervasive reach of public policy. On many occasions 
in an area extending over the whole of the criminal law the courts 
have recognised a state interest that sometimes supersedes the 
pursuit and conviction of an accused man. 

Thus in Connelly v. D.P.P.“; R. v. Bell **; and R. v. Moore," 
English, Canadian, and New Zealand courts, were each respectively 
prepared to ignore a statute imposing criminal liability even though 
strictly speaking, there could be no legal objection to its application. 
The rules imposing liability suffered rejection on account of the 
principle that the courts would not countenance an abuse of process 
or oppression of an accused person.** This principle provided a 
warrant for the courts to exercise a dispensing jurisdiction in the 
administration of the criminal law.* 

In R. v. Thompson ™ a judge and a statute made rule to the same 
effect were disregarded. They were held to be of less importance 
than a principle of public policy. Here Thompson was being tried 
by a jury for theft. In the course of their deliberation they were 
improperly informed of his previous convictions. He complained to 
the Court of Criminal Appeal, as indeed he thought himself entitled 
to, for this offended the policy of a common law rule of considerable 
vintage, but affirmed in 1904 in R. v. Rouse," and a statutory rule 
expressed in section 1 (f) (ii) (s) of the Evidence Act 1898 (U-.K.), 
both of which were aimed at keeping such matters from the jury. 
This was a point of great moment in this case for a juryman swore 
that an acquittal was agreed upon until the time of disclosure of the 
accused’s record. The Court of Appeal was quite unmoved. It felt 
that a standard of greater weight must decide the case. It had “long 
been a rule of practice, based on public policy” ™ to decline to 
receive evidence of the jury’s deliberations or indeed any class of 
judicial disclosure. The appeal was dismissed. 

There are other facts the courts have refused to take notice of for 
the same reason. In R. v. Corbett ™ evidence relating to affairs of 
state, and in Attorney General v. Briant ™ evidence relating to the 
detection of crime, was ruled inadmissible. Not because it failed to 
comply with the rule of relevance, for it did. But because its admis- 
sion was barred by public policy. 

es [1964] A.C. 1254 


ss [1929] 3 D.L.R. 931. 67 [1974] 1N.Z.L.R. 417. 
$8 In Connelly the accused could not bring himself within the factual reach of 


ordinary 
principle was affirmed by three of the five Law Lords. 

** The concern expressed by Laskin J.A. (as ho was then) in R. v. Ormerod 
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entrapped offenders, seems to overlook the fact that a dispensing 
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In New Zealand the Court of Appeal, in R. v. O’Shannessy and 
R. v. Capner,™* declared the prohibition of the practice of entrap- 
ment to be founded on public policy: “. .. in New Zealand we have 
always approached this application of public policy (for that is what 
it is, as Mr. McLaren points out) by leaving it to the discretion of 
the trial Judge to exclude the evidence.” 1" 

If this were not enough, public policy provided a flat to marshall 
more appropriate procedures to meet the evils of entrapment: 


“Some day this Court may have to give its attention to the 
extent to which public policy, in terms of 1973 or later, requires 
a redefinition of the extent to which the police may permissibly 
go, and also of the powers of the Court, not only to refuse to 
accept evidence, but even, perhaps, to exercise its other weapons 
to prevent injustices occurring.” "* 


These cases demonstrate the scope and application of public 
policy. Its compass knows no boundary. It permeates both substan- 
tive and procedural law. It enables the judge to use his great inherent 
powers as best suited to the case before him. In the criminal law it 
may warrant the dismissal of an information, as in R. v. Koski” 
in Canada, the quashing of a conviction as in R. v. Moore * in New 
Zealand, or the marking of an indictment “not to be proceeded 
with,” as suggested by Lord Devlin in Connelly v. D.P.P."* 

Whatever argument may be properly raised against the minority 
approach, that advanced by Hughes C.J. in Sorrells v. United 
States" that public policy has no place in the criminal law, is 
unquestionably not one of them. 


(iit) Entrapment as a doctrine of public policy. Although the New 
Zealand Court of Appeal, in R. v. O’Shannessy® and R. v. 
Capner,“ identified the public policy foundation of the entrapment 
doctrine, in neither decision is there any examination of the public 
policy considerations which underline the minority approach. Why 
should the entrapment situation be embraced by such an important 
and.rarely asserted principle as public policy? How does the doctrine 
fit within the framework of the existing categories? These matters 
require consideration. 

As Roscoe Pound, in his treatise Jurisprudence," states, there are 
three general types of policies that the law has come to recognise: 


“First and most numerous are policies with reference to the 
security of social institutions. As to political imstitutions, there 
is a recognised policy against acts promotive of crime or 
violative of law—in other words a policy of upholding legal 
institutions. . . . Secondly, there are policies with reference to 


18 C.A. 78/73 (Unreported), October 8, 1973. 
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maintaining the general morals. Thirdly, there are policies with 
reference to the individual social life: a policy against things 
tending to oppression, and a policy against general or extensive 
restrictions upon individual freedom of action.” 


It is with the first and third categories that we are presently 
concerned. Under these two heads there are three separate doctrines 
that may each be said to independently support the minority 
approach. Although distinct they all embody the overriding rationale 
of public policy that the courts will not consummate a wrong. The 
first asserts the principle that judicial jurisdiction will not be 
extended to parties who come with unclean hands. This being a 
“policy of upholding legal institutions” belongs to the first of 
Roscoe Pound’s three categories. The second principle (which also 
belongs to the first category) is that the courts will not tolerate 
impropriety on the part of its law enforcement agencies. The third 
principle falls within the third category. It is concerned with 
“individual freedom ” and expounds the standard that the courts 
will not condone oppression of an accused person. 

To the minority, these three judicial policies constituted good and 
sufficient grounds to dismiss an indictment and discharge an accused, 
on a finding of entrapment. The invocation of these principles may 
well be supported in logic and morality. But can it be supported in 
law? 


(a) The clean hands principle. This principle originated as a maxim 
of equity. In Olmstead v. United States ** Brandeis J., in a dissenting 
judgment, made the first suggestion in a common law jurisdiction 
that a criminal court should invoke equitable principles in order to 
protect its process and purity. In his judgment His Honour 
analogised the position of the entrapping or law breaking govern- 
ment with that of a plaintiff in civil proceedings who enters the court 
with unclean hands: 


“o... a Court will not redress a wrong when he who invokes 
its aid has unclean hands. The maxim of unclean hands comes 
from courts of equity. But the principle prevails also in courts 
of law. Its common application is in civil actions between 
parties. Where the Government is the actor, the reasons for 
applying it are even more persuasive. Where the remedies 
invoked are those of the criminal Jaw, the reasons are 
compelling. 

e Courts aid is denied only when he who seeks it has 
violated the law in connection with the very transaction as to 
which he seeks | redress. Then aid is denied in order to 
maintain respect of law: in order to promote confidence in the 
administration of justice in order to preserve the judicial process 
from contamination.” *” 


The clean hands principle like all other principles of equity has its 
origins in the public policy. The maxim found early expression in 
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Holmes v. Johnson," a case decided in 1775, where Lord Mansfield 
observed that “ the principle of public utility policy is this: ex dolo 
malo non ‘oritur actio. No Court will lend its aid to a man who 
founds his cause of-action upon an immoral or illegal act.” "° 
This of course, is concerned with civil law. But is there any, basis 
for a differentiation between the procedural law of’ civil and 
criminal jurisdictions? Lord Devlin apparently thought not in 
Connelly v. D.P.P."° “ I pass now to consider the position in civil 
sults. The same. fundamental doctrines, although they are often 
expressed differently, govern the rules of pleading and procedure i in 
civil and criminal cases.” | as f 
This appreciation of the courts process is of snciet origin. The 
same inference may be drawn from the writings of Holdsworth 
‘in his observations on the legal Personality of the crown in A 
History of English Law": ' 
“ Under the English system the procedure is conceived of as an 
` action between a ate aon and a defendant to .be tried by a 
process substan similar to that employed in any ‘other 
action. : 
Under the continental system the procedure is conceived of, 
not as an action between two parties, but as an enquiry into the 
` guilt of innocence of a suspected person conducted by officials. 
It follows that under the English system the rules of procedure 
applicable to an ordinary action ought to be followed.” 


Tt is clearly artificial and against the mainstream of authority to 
Maintain, as Hughes C.J. has in Sorrells v. United ‘States,*? that a 
court’s criminal process is not subject to the same fundamental 
presuppositions as its civil process. As W. S. M. Knight, in “ Public 
-Polioy in English Law,” * states, public policy “is not merely a rule 
of interpretation of statute. It has no exclusive association with, and 
application to, any specific branches of the law. It is the one principle 
tule at the foundation of the whole system of English law, of the 
State itself—salus populi suprema lex.” ** No court asserting the 
refusal to lend its‘ process to the consummation of a wrong has ever 
suggested a limitation of the principle to non-criminal jurisdiction. 

The clean hands principle, itself historically an expression of 
public policy, received popular application in the courts’ equitable 
jurisdiction, but neither the House of Lords in R. v. Connelly,” 
or the minority in Sorrells,** saw any reason why they should not 
borrow and apply such principles to peogeouinigs in criminal 
jurisdiction. 

‘ In this way the clean jands principle finds modern expression in 
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the doctrine of entrapment. As Holdsworth observes,” in a criminal 
prosecution the state must be regarded as a juristic person subject to 
the same conditions imposed on any other party seeking the courts’ 
jurisdiction. Of all parties the state should be expected to enter the 
courts with clean hands. Where it does not its suit will fail. If it 
has encouraged the commission of a crime, itself an illegal act, 
simply to secure a prosecution, it will not be allowed to derive the 
benefit of such actions by thereafter obtaining the conviction of the 
victim of its entrapment. Its interests cannot be confined to the stage 
of prosecution and punishment and ignored at the stage of violation. 


‘> (b) The principle of judicial control of police impropriety. This 
principle concerns the constitutional function of the criminal law 
and the law enforcement agencies that operate within its process. As 
‘has already been observed, the courts have not hesitated to assume 
wide supervisory powers over police action in the investigation and 
detection of crime. They have given teeth to these directives by 
refusing to accept evidence tainted by police impropriety, whether 
in the nature of a breach of the Judges Rules, or more serious mis- 
conduct of a blatantly illegal nature. At all times their warrant to do 
so has been none other than public policy. 

The minority’s conception of the function of the criminal law, 
and the relationship between the enforcement agencies and the 
courts, derives from the thoughts of the utilitarian philosophers, 
especially Mill and Bentham, both of whom were closely associated 
with English law and governmental institutions. The utilitarians 
stressed the importance of a preventative function for the criminal 
law. “It is,” wrote Mill, “one of the undisputed functions of 
government to take precautions against crime before it has been 
committed, as well as to detect and punish it afterwards.” ** This 
preventative function was “ far more liable to be abused, to the pre- 
judice of liberty ” "° however. Proper safeguards would be needed. 
Thus, “ the task of the police should be to intervene as soon as an 
offence may announce itself in manners either while it was in the 
process of being committed or immediately afterwards.” ! And 
although the extent of police action might vary according to fhe 
“ grandeur of the offence apprehended and its apparent proba- 
bility,” ? there was one limit which must never be exceeded, “‘ there 
should be no method of prevention employed, which is likely to cause 
a greater mischief than the offence itself.” > 

These thoughts have important implications in the criminal law 
today. The notion of maintaining the criminal law within certain 

®7 Op. cit. 620-623. 

*8 J. S. Mill, “ On Liberty ” (1854) in Utilitarianism, Liberty and Re 
Government (1806), ed. A. D. Lindsay. See also The Collected Works of Jeremy 
Bentham: An Introduction to the principles of morals and legislation, ed. by J. H. 
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defined boundaries is now fundamental to Anglo-American 
jurisprudence. ; 

Police stimulation of crime for the sake of obtaining convictions 
can only serve to transform “‘a law to promote the general welfare 
into a technique designed to foster disobedience in order to 
punish.” + Presenting opportunity as distinct from encouragement 
does not fall into this category as the police cannot be said to be 
engaged in reprehensible practices and the acceptance of such 
opportunity excludes the suggestion of solicitation. Such persons who 
need only that incentive to commit crime are a danger to society and 
therefore proper detective targets. Generally they are the “ unwary 
criminals ” rather than the “ unwary innocent.” 


(c) The “ oppression ” principle. This principle arising out of the 
third category identified by Roscoe Pound, embodies, with reference 
to individual social life, a policy “against things tending to 
oppression.” * As a doctrine of public policy it is rooted in the belief 
that it is fundamentally unfair to employ the organs of state power 
to promote crime, in order to achieve the downfall of persons who 
left alone might well have obeyed the law. 

This principle bears a close relationship to the second standard 
invoked by the minority. It concerns the freedom of the individual 
from an oppressive use of the criminal law. It seeks to protect the 
subject from the arbitrary hand of executive government. It con- 
demns the practice of setting an official against a subject in order to 
exploit his weakness or pervert his pre-existing will. As Lord Wright, 
in Legal Essays and Addresses,‘ has pointed out, since Bonhams 
Case,’ in Coke’s day, “the most important phase of the social 
interest in individual self-assertion, from the standpoint of modern 
law, is what might be called the social interest or freedom of the 
individual will—the claim or interest or policy recognising it—that 
the individual will not be subjected arbitrarily to the will of 
others.” * ; 

The notion that the courts will not condone oppression of an 
accused person is of well-established authority. It has been applied 
to the practice of entrapment by Canadian (in R. v. Shipley® and 
R. v. McDonald*) as well as American courts. Moreover the 
highest tribunal in the common law world has also recognised, in 
Connelly v. D.P.P.," “an inescapable duty” on the part of the 
courts “ to secure fair treatment of those who come or are brought 
before them,” and to prevent “ prejudice ” or “ oppression ” against 
the accused. And this even though the accused may have trespassed 
against some rules of the positive law. Although their Lordships 


—E————E——E——————————— ee 
4“ The Constitutional Status of the Entrapment Defence,” Vol. 74. Yale LJ. 
942, 946. ` 
5 Op. cit. 716. § (1959), 66-95. 
T 8 Coke 114a, 118 (1610). ® Loc. cit 318. 
* [1970] O.R. 411. 
1¢ (1971) 15 CRNS. 122, 13 CrL.Q. 52 B.C) 
11 [1964] A.C. 1254, 1354. 


May 1978] ENTRAPMENT AND THE COMMON LAW 283 


were there dealing with an oppression of a different kind, their judg- 
ments do not suggest a limitation of the principle to the facts before 
them on that occasion. In both classes of oppression public policy 
dictates the invocation of inherent powers to protect the accused 
from official conduct repugnant to established notions of justice. 
There can be no question as to the “ oppressive ” nature of the 
ice of entrapment. As observed by Frankfurter J. in Sherman 
v. United States“ modern criminological thought adamantly 
opposes the notion of the executive exploiting human frailty in this 
way: 
“ The possibility that no matter what his past crimes and general 
disposition the defendant might not have committed the 
particular crime unless confronted with inordinate inducements, 
must not be ignored. Past crimes do not forever outlaw the 
criminal and open him to police pee aimed at securing his 
repeated conviction from which the ordinary citizen is pro- 
tected. The whole ameliorative hopes of modern penology and 
prison administration strongly counsel against such a view.” => 


(iv) The minority approach as a source of law. The three principles 
of public policy presently examined all lead to the same result in the 
minority judgments. Although related variant standards of the over- 
riding principle that the courts will not consummate a wrong, they 
each independently support the judicial prohibition of the practice 
of entrapment. ; 

Both in England'™ and the United States** the balance of 
academic opinion advances this approach as the only one truly con- 
sistent with the doctrine’s underlying rationale. Although it has yet 
to displace the majority approach it is likely that it will. Already it 
has been referred to by the American Law Institute’s Model Penal 
Code.** And other common law jurisdictions, although opting for 
BE 9 nt ee E 
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free from unfair entrapment practices. In such cases both the accused and the 
entrapping agent should be prosecuted. In the usual entrapment situation involving 
consensual crime, as in Sorrells v. United States, 287 US. 435 (1932); Sherman v. 
United States, 356 U.S. 369 (1958); R. v. Foulder and others (1973) Crim.L.R. 45; 
R. v. Burnett and Lee (1973) Crim.L.R. 748, there are no victims and hence no 
threat to the security of the subject or the state. A properly formulated judicial 
prohibition of entrapment could of course embrace this limitation, just as for example, 
the Judges rules, also creatures of judicial legislation, have been the subject of precise 
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less forthright approaches such as the exclusionary rule in New 
Zealand," and the judicial stay in Canada, have also accepted, 
consciously or otherwise, public policy as the proper basis for the 
tule. 

The concept of public policy has been long entrenched in English 
law. Like the common law itself its enduring characteristic has been 
its capacity to be adapted to new situations. As such it is a valid and 
appropriate legal source, from which an English court may draw, to 
prescribe an entrapment rule. The entrapment situation has both 
constitutional and criminal dimensions. It therefore falls squarely 
within the area that the courts have traditionally assumed law- 
making power. 

Given that the juristic justification for the courts’ intervention is 
established, the question remains as to what procedural vehicle ought 
to be adopted to express the principle. As has already been shown 
public policy has often been relied upon to justify the exclusion of 
evidence. It would be possible to follow the lead of New Zealand in 
this regard and apply the exclusionary rule against evidence 
obtained as a result of entrapment, although even the Court of 
Appeal there has recognised that, in time, it might need to reconsider 
“the powers of the Court, not only to refuse to accept evidence, but 
even perhaps to exercise them other weapons to prevent injustices 
occurring.” 1° 

The outright judicial dismissal of an indictment founded on 
entrapment, as urged by the minority judges, is one such alternative 
power. Indeed, it is probably the most appropriate given the more 
fundamental implications of the entrapment situation, for without 
the act of entrapment, there would be no crime in the first place. 
This may be contrasted with the situation which the exclusionary 
tule has been devised to cope with. The objection there concerns 
only the mode of collecting the evidence after the crime has 
independently been committed. Exclusion is sufficient to cope with 
all prejudice arising out of the “ tainted ” evidence. 

Tn other public policy cases such as Riggs v. Palmer?® and 
Sigsworth in re, Bedford v. Bedford * the courts have preferred to 
invoke the relevant doctrine to substantively determine the parties 
rights rather than impose procedural disabilities upon one of them. 


related forms of inducement or pressure, sufficient to overcome any disinclination 
to commit the crimo 
It is an imperative of practice, tf not of theory, that the doctrine would never apply 
to organised or large scale crime. Such criminals are motivated to engage in criminal 
activity independently of any overtures on the part of police agents. Only those who 
are induced to commit an isolated criminal act, as in the cases above, would in 
by the doctrine. 


17 See Barlow, “Recent Developments in New Zealand in the Law Relating 
to Entrapment ” [1976] N.Z.L.J. 304. 

18 See note “ Police Entrapment,” Chittys LJ. [1972] 331, December. ` 

19 R. v. O’Shannessy (Unreported) (C.A.) 78/73, October 8, 1973. See also R. v. 
Pethig [1977] N.Z.L.R. 448 where “ entrapment ” evidence in a drug supply prosecu- 
thon was excluded by the Supreme Court. 

20 115 N.Y. 506, 22 N.E. 188 (1889). 21 [1935] 1 Ch. 89. 
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Dismissal is more consistent with this approach than the exclusionary 
Tule or the judicial stay. Whatever the preferred position the time 
has come for the courts to face the problem of entrapment head on. 
The burden of this article has been to demonstrate that they should 
no longer excuse their past apathy in this regard on the ground that 
the doctrine cannot be received into English law. 

No doubt if the courts fail or refuse to grant relief to entrapped 
offenders enlightened political opinion will press for legislative inter- 
vention to curb the growth of the practice. Yet in this difficult area, 
calling for the delicate but definitive adjustment of police and public 
interests, judicial policy has traditionally been well ahead of legisla- 
tive policy. Indeed it would be a matter of profound constitutional 
significance if the present generation of judges were to abdicate, 
either expressly or by default, the hard won and long asserted power 
to impose restraints on the executive where they threaten or destroy 
the interests of the subject. A change in the status and independence 
of this branch of government will lead to the positivist court with 
the judicial function reduced to the skilled exposition of established 
prescription only. And once the judges law making powers fall into 
desuetude so too will the common law. 

N. L. A. Bartow.* 





* IL. (Auckland), Barrister and Solicitor of the Supreme Court of Now Zealand. 


CONTINGENT FEES: A SUPPLEMENT TO 
LEGAL AID? 


I 


Tae high cost of litigation has not escaped general comment in- 
recent times both in the public media and in professional journals.* 
Reference is also made from time to time to the Civil Judicial 
Statistics ? which show that the average amount allowed on bills by 
the Supreme Court Taxing Office in actions and matters before the 
Queen’s Bench Division for the year 1976 was £799. But it should be 
noted that such statistics cannot show the actual cost of litigation 
nor are they drafted with the consumer in mind but rather for 
administrators, lawyers and legislators. In 1968 the Winn Com- 
mittee * showed that the majority of cases heard by the High 
Court were the result of personal injuries. That Committee felt that 
parties should be able to take their disputes to court and while the 
relevance of the cost of doing so was not ignored, it is probably true 
to say that the Committee considered the question of costs not from 
the consumer’s point of view but as an aspect of the “ bargaining ” 
process to encourage settlement before trial and as a means of 
penalising parties who abused the process.* 

In a recent study of the cost of personal injuries litigation in the 
Queen’s Bench Division, Michael Zander has discovered that the 
average cost of contested cases and those settled at the door of 
the court exceeded £1,000 and of those cases settled without any 
court hearing approached £500." The study was based mainly on 
work done in the years 1971 to 1973 and so the figures must be 
increased at least to take account of inflation to give today’s cost. 
The current minimum income, after deduction of income tax, national 
insurance end rent, required for an out-of-scope determination on an 
application for legal aid in civil proceedings by a married man with 
two children is £3,446 per annum. This level of salary cannot be 
considered as justifying the categorisation of its recipient as among 
the wealthy, and yet any need to litigate must be financed solely 
from his own resources. In the sample used in Zander’s survey some 
98 per cent. of the cases were the result of road and industrial 
accidents. In 47 per cent. of the cases, legal aid had been granted, 
but in many of the non-aided cases, insurers or a trade union would 


1 See eg. “ The Huge Cost of Going to Law,” The Sunday Times, November 10, 
1974, “ The Cost of Litlgation—The Facts," L.S.Gax, November 20, 1974, and 
Zander, “ Costs of Litigation—A Study tn the Queen's Bench Division,” L.5.Gaz, 





Injories 
4 Ibid. capectally paras. 111-12 and 212-16. For an updated consideration of 
personal injuries Htlgation, see now Royal Commission on Clyil Liabiltty and Com- 
ponsatinn for Personal Fajaty, Cand, 7054 (1978) 
Zander, “ Cost of Litigation—A Study in the Queen’s Bench Division,” L S.Gax, 
5. 


286 


May 1978] CONTINGENT FEES: SUPPLEMENT TO LBGAL AID? 287 


be effectively financing the plaintiff. In the category of “ other 
claims ” in the sample 65 per cent. of the plaintiffs had legal aid. 
Zander comments, ‘ One possible explanation may be that in fields 
where insurance and trade union support is not available, litigants 
can normally only sue if they have legal aid.” * 

Consideration of this information leads to two tentative conclu- 
sions, (1) in situations where insurance or trade union support is 
absent, very many fewer cases come to court and (2) the income 
limits for legal aid are too low to permit many individuals to 
litigate because those limits are unrealistic when measured against the 
cost of litigation. It should be noted that for a married man with 
two children to receive free legal aid for civil proceedings, his income, 
after deduction of income tax, national insurance and rent, must 
not exceed a paltry £1,805 per annum. At a time of economic crisis 
when there seems little chance of money being made available for 
any meaningful extension of the legal aid scheme, there is con- 
siderable merit in looking hard at possible alternative means of 
financing litigation and legal services. One device which merits such 
consideration is the contingent fes. It is perhaps significant that the 
Justice Report in 1966 on the Trial of Motor Accidents considered 
the possibility of contingent fees as a means of improving access 
to the courts for victims of road accidents for the very reasons listed 
above. While considering that contingent fees should remain 
impermissible, the Report suggested the setting up of a non-profit- 
making organisation, the, Contingency Legal Aid Office, which 
would underwrite liability for costs in exchange for a suggested 20 
per cent. of the award in successful cases. The client would at all 
times be represented by his own solicitor who would refer suitable 
cases to the new agency for consideration and adoption; in this 
way there would be no tampering with the usual solicitor/client fee 
paying relationship. As an alternative the possibility of costs liability 
insurance was canvassed. Neither suggestion has been adopted, but 
the idea of a Contingency Legal Aid Office has been revived in the 
evidence presented by Justice to the Royal Commission on Legal 
Services.’ The contingent fee is a highly controversial topic which 
has found few supporters among the English legal profession. Indeed 
Zander has described the profession as being “ petrified” of them.* 
The propriety of a lawyer charging fees on a contingency basis is one 
of the most contentious issues in the practice of law and reflects 
historical views of the function of a lawyer in society, which may 
well have little relevance in the society of today. It is therefore 
encouraging to note that the Royal Commission on Legal Services 
in considering remuneration of the profession has specifically invited 
evidence on the subject of the contingent fee and has included four 


s Ibid. 
T Seo JUSTICE, Lawyers and the Legal System: A Critique of Legal Services in 
England and Woles (1977) at pp. 48-49. 
M. Zander, Lawyers and the Public Interest (1968) at p. 115. 
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quéstions. on the operation of contingent fees in the questionnaire 
sent out to selected bodies as Circular No. 2. 


n 


Essentially a contingent io arrangement is one whereby a lawyer 
accepts.a, case and agrees that no fee shall be payable in the event. 
of his losing the case, but that in the event of his winning, ho shall 
receive by way of remuneration a percentage of the court’s award. 
This usually represents a higher figure than taxed costs in the 
action to compensate for the risk taken by the lawyer of receiving 
nothing. The distaste of the English profession for contingent fees 
has its roots in history and can be traced back over 700 years to the 
time when feudal barons interfered in the administration of justice 
by the royal courts in matters affecting them or their feudal ‘tenants. 
To prevent this kind of interference the crimes of maintenance, 
champerty and barratry were introduced and these practices also 
became civil wrongs. To. quote Coke, maintenance “ signifieth in law 
a taking in hand, bearing up or upholding of quarrels and sides to 
the disturbance or hindrance of the common right.” The Law Com- 
mission defined it as “the giving of assistance or encouragement 
` to one of the parties to an action by a person who has neither an 
interest in the action nor any motive recognised as justifying his 
interference.” * Champerty is a form of maintenance, which arises 
when there is any agreement whereby a party agrees to take a share 
in the proceeds of any litigation in return for assistance with that 
litigation. Barratry was the stirring up of litigation. 

In 1966 the Law Commission considered the law relating to main- 
tenance and champerty under the heading on the Commission’s 
approved programme, “ Miscellaneous matters involving anomalies, 
obsolescent ` principles or archaic procedures.” ** The Law Com- 
mission recommended the abolition of both the crimes and the torts 
of maintenance and champerty, but concluded. that.champertous 
agreements, which included contingent fee arrangements, should 
remain unlawful as contrary to public policy, but further study 
should be given to the question of contingent fee arrangements.** 
These recommendations were carried into effect in section 14 of the 
Criminal Justice Act 1967, but no serious study has been given by 
the Law Society to the possibility. of introducing contingent fees, 
which continue.to be prohibited under Rule 4 of the Solicitors 
Practice Rules 1936-1972. The only consideration by the Law Society 
was the memorandum by the Council of the Law Society in 1970 = 
in which the Society confirmed that it was professional misconduct 
for a.solicitor to enter into a contingent fee arrangement and that 





$ Prope 10e. Repo Me LON RMI RU Gee re eee ete 
(Law Com. No. 7, 1966), para. 3. 
* 10 Ibid. 11 Ibid. at para. 20. 
1a ee Memorandum of the Council of the Law Society on Claims Assessors and 
Contingent Fees, 1970, noted at'L.S.Gax, April 1970 at p. 237. 
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the Society agreed that such fees were contrary to public policy. 
The only area in which it was felt that an exception might be made 
was that of debt collecting. 

Judicial attention was recently focused on the contingent fee in a 
company fraud case, Wallersteiner v. Moir (No. 2). The point 
arose because a minority shareholder had exhausted his funds 
and the contributions made by other minority shareholders and yet 
the litigation was far from over. The court was unanimous in finding 
that legal aid could not be granted, because it would be tantamount 
to granting legal aid to a corporation which is prohibited by section 
25 of the Legal Aid Act 1974. Lord Denning, however, while accept- 
ing that public policy was against contingent fees generally, was 
prepared to permit an exception in the case of minority share- 
holders’ actions against the wrongdoers within a company. His 
arguments against the general use of contingent fees seem to be 
based upon the assumption that the system of legal aid is com- 
prehensive. Lord Denning was himself in a minority. Buckley L.J.’s 
total rejection of contingent fees is clearly linked to the undeniable 
problems they would cause when their relationship to an award of 
costs is considered. He also sees a potential conflict between the 
lawyer’s personal financial interest and his duty to the court. 
Scarman L,J. also felt that the implications of the use of contingent 
fees were too great and that injustice could be avoided by other 
means. However Scarman L.J., who as Scarman J. had been chairman 
of the Law Commission in 1966, did comment, 


“ Although I could have wished to have seen by now some 
results from the ‘ further study’ of contingency fees which the 
Law Commission recommended 20), the delay in the 
matter (which may or may not be inevitable, I do not know) is 
no excuse for the court attempting to do the work of the 
legislature.” 14 


Thus there seems little prospect of the introduction of the con- 
tingent fee in the immediate future. But it is difficult to understand 
the continued hostility of the profession to an idea that would permit 
increased access to the courts for individuals.* Further the con- 
tingent fee is used successfully in other jurisdictions, though even in 
such jurisdictions it is often viewed with suspicion. 


a 
13 [1975] 1 AI BR. 849 (C_A.), noted at (1975) 38 MLR. 455 and (1975) 91 
L.Q.R. 482, 
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A brief survey of the use of contingent fees in two other juris- 
dictions may serve to highlight some of the strengths and weak- 
nesses of the use of the fee and point to the community values at 
stake in their’ use. It is significant that in both the jurisdictions 
chosen, Germany and the United States, the legal profession is 
seen as a true profession or public service in which the pursuit of 
economic gain is a secondary consideration. The attitudes to the 
setting of fees in these two jurisdictions reflect differing approaches 
to the commercial aspects of the practice of law. The United States 
regulatory’ material on fees is widely drafted forbidding “ clearly 
excessive ” fees and state and local bar associations merely give 
guidance on ‘fee schedules. On the other hand control of fees in 
Germany is much tighter and the German bar operates under 
statutory J fee scales. 

The contingent fes is most widely used in the United States and 
its use is fairly common, especially in personal injuries litigation.** 
In many states there is little control over the percentage of the 
award taken by the attorney, although in New York State there is a 
sliding scale permitting as maximum fees taken either one-third of 
the recovery after costs and disbursements or 50 per cent. of the 
first $1,000, 40 per cent. of the next $2,000, 35 per cent. of the next 
$22,000 and 25 per cent. of the remainder after costs and disburse- 
ments. There is often also inherent jurisdiction of the court to 
consider the reasonableness of the arrangement. For reasons of 
public policy the use of such fees is not available in matrimonial 
cases and of course no such fee is possible in criminal cases since 
there is no award to provide the fee. It should also be noted that 
there is only a very limited right of recovery of costs from the losing 

In Germany’ the bar set its face against the use of contingent 
fees until 1957 when the statutory prohibition on their use was 
lifted. Practice has not yet crystallised on the use of such fees, but 
thé fee permitted is. not expressly stated as a percentage of the 
recovery and in any event should not exceed 10 per cent. of the 
recovery. It appears that it is in claims for restitution to victims 
of the Nazi régime that contingent fees have become most often 

` used. Rueschemeyer suggests that the use of such fees has becomo 
increasingly common because foreign lawyers may be involved in 
such claims and clients do not understand the refusal of German 
lawyers to take cases on this basis. Furthermore the German bar 
does not have a monopoly on representation in such cases and 
refusal to take the cases on terms convenient to clients would result 
in loss of business. All this leads Rueschemeyer to conclude, 


16 See Youngwood, “ The Contingent Fee—A Reasonable Alternattre * 
ee MacKinnon, Contingent Fess 
for Legal Services, 1964. 

17 See D. Rueechemeyer, Lawyers and Thetr Society (1973) at pp. 132-134. 
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“Different customs in foreign bars, then in conjunction with 
the needs of the clientele and the collective interests of the 
Rechtanwaltschaft [German profession] have engendered a 
major break with the older position which rejected contingent 
fee arrangements completely. This has resulted in some uncer- 
tainty as to the principles concerning the matter, but the official 
position tends to remain one of extreme reserve.” 1 


It is generally accepted in both jurisdictions that the contingent 
fee being essentially speculative, conflicts with the “ honour and 
dignity ” of the profession and yet the social advantage of their use 
to permit clients to litigate is seen as outweighing such objections. 


IV 


Much of the argument about the propriety of contingent fees has 
operated on the emotional rather than the rational and conceptual 
level. A major inhibition to their acceptance has been the view that 
since contingent fees are speculative, their use reduces the lawyer 
to the status of a trader and that commercially oriented activity 
is beneath the dignity of lawyers. Commenting on the different 
attitudes towards contingent fees adopted in England and in the 
United States, Zander notes, 
“The English lawyer’s hostility ‘may reflect historic aversion 
to the supposed immoralities of commercial life as much as it 
does a belief that contingent fees will bring harmful effects 
upon today’s lawyers, clients and courts.’ By contrast, the 
American lawyer’s approval of this method of financing litiga- 
tion is partly the product of his acceptance of the profit- 
motivated commercially oriented society.” 1 i ' 


Any attempt to deny the commercial aspects of the practice of 
law in 1978 must be condemned as unreal. No longer can it be 
pretended that fees are mere honoraria for a service to justice. 
Lawyers are in business and run their practices in the main as 
businesses. Furthermore the value of the subject-matter of a lawyer’s 
work is always relevant to the fees charged, even though the normal 
basis of charging is for the work done. This is true both of litiga- 
tion costs and of costs in non-contentious matters. While the basis of 
charging mentioned in the Solicitors’ Remuneration Order 1972, 
which relates to non-contentious matters, is what is fair and reason- 
able, a factor to be taken into account is stated to be “ the amount 
or value of any money or property involved.” *" A further factor 
is “ the importance of the matter to the client.” A Law Society 
publication for the guidance of the profession comments, “ It would 
be reasonable if this aspect of the charge reflecting the value were to 


18 Ibid. at p. 133. 

19% M. Zander, op. cit. at p. 117. 
20 S.L 1972 No. 1139 (L. 14). 
31 Ibid. 1 2 (vi). 

33 Ibid. s. 2 (vifi). 
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be based upon a percentage of the consideration (for example + 
per cent. in a typical domestic transaction).”’ ** 

While it is not suggested that such practices can be equated with 
contingent fees, they do nevertheless show that an important con- 
sideration in determining the amount to be charged for work done 
is the value of the matter. Though the percentage suggested is small, 
the amounts involved are not insignificant; using a figure of 4 per 
cent., this would justify charging £100 on a domestic conveyance 
of a property selling for £20,000 purely because of its value to the 
client. All this serves to illustrate that the charging of fees is dealt 
with on the basis of accepted commercial principles. 

A further inhibition to the introduction of contingent fees can 
be found in the general approach of the profession to litigation. In 
the United States, litigation is seen as a socially useful device, and 
this reflects the written constitution and the fundamental freedoms 
it guarantees. In England litigation is seen as a last resort and as 
being socially disruptive. For this reason litigation is not encouraged 
and incentives to litigate are few. Disincentives also exist, notably 
the possibility of having to pay the winner’s costs if a case is lost. 
A third inhibiting factor must of course be the inherent con- 
servatism of the legal profession in England which makes acceptance 
of all but the most obvious reforms difficult. 

Having identified three inhibiting factors, it is appropriate to 
consider the case for and against the introduction of contingent 
fees. The case against contingent fees can be regarded as an aspect 
of the third inhibiting factor of conservatism. Clearly the relation- 
ship of lawyer and client in a contingent fee situation is going to be 
different from that in a normal fee paying situation to some extent. 
A commonly voiced criticism of the contingent fee is that it turns 
a lawyer into a partner in litigation and prevents his being the 
impartial adviser he should be. In other words the desire to win 
results in a lowering of strict professional standards. Another similar 
criticism is that lawyers will tend to settle quickly having regard to 
the maximisation of their hourly rate of compensation for work 
done rather than to their clients’ interests. In answer to these 
criticisms it can be argued that there would be nothing wrong with 
lawyers becoming more involved in a dispute; to some extent every 
lawyer should be fully committed to his client’s case before advising 
the expensive step of litigation. The inducements to reach for success 
in the present system are manifold and there is nothing inherently 
wrong in reaching for success provided that unfair means are not 
used. The client wants to win when he retains a lawyer. The major 
inducements to reach for success are personal prestige and self- 
advancement, particularly at the Bar. It is also suggested that the 
use of contingent fees will lead to a rise in the incidence of such 





33 The Soliators Remuneration Order—Questions and Answers (1972), p. 6. 
24 Soo Bulbalia, “ Contingent Fee Contracts: Policy and Law in New Brunswick,” 
49 Can.B.Rev. 603 (1971) at pp. 605-606. 
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sharp practices as the coaching of witnesses. Given the use of proofs 
of evidence and an adyersary system of justice the borderline between 
proper briefing of witnesses for cross-examination and coaching is 
difficult to draw with precision. In any event it is submitted that 
the disciplinary procedures of both the Bar and the Law Society 
as well as the powers available to the judiciary are sufficiently 
developed to control any such abuses. 

The second criticism of inducement to early settlement could be 
solved by providing that any out of court settlement where there is 
a contingent fee arrangement must be approved by a High Court 
Master. If a settlement is reached before issue of proceedings, then 
it should not be difficult for the Law Society and the Bar, or indeed 
government, to create some agency for approving such settlements. 
It might be argued that any settlement should go to such an inde- 
pendent tribunal which would have an inquisitorial function rather 
than that of judge between adversaries. Indeed, the Master already 
has jurisdiction over approving infant settlements." Furthermore 
the role of the Master on a summons for directions is basically that 
of inquisitor, though, of course, a criticism of the summons for 
directions in practice is that it is still a routine and mild affair and 
certainly not the pursuit of an “active and dominant course in the 
interest of the litigant” as recommended by the Evershed 
Committee.** 

A third criticism is that the use of contingent fees leads to the 
charging of very high fees. This is possible, it is argued, because 
the client is in a weak bargaining position; if he does not agree the 
high fee, he is without a remedy. This problem can again be resolved 
by the intervention of the Law Society and Bar who might estab- 
lish fixed percentages of settlements allowable in respect of such fees. 
As an alternative, it might be possible and indeed preferable simply 
to allow costs to be taxed on the usual basis and then to permit a 
percentage increase because the fee arrangement is contingent. It 
should also be remembered that the Law Society has, in theory, 
fairly wide powers to deal with cases of overcharging in non-conten- 
tious matters?’ and in litigation the process of taxation of costs 
provides some inhibition to exhorbitant fees. In the year 1973-74 
the Law Society dealt with 1,005 applications for remuneration cer- 
tificates made under the Solicitors’ Remuneration Order 1972. Indeed, 
in his review of the year the President of the Law Society com- 
mented on the increase in applications and also on their unpopularity 
with the profession, but expressed the belief that “ solicitors must 
accept some measure of control over their charges.” ** However, it 

28 RS.C., Ord. 80. 

28 Final Report of the Committees on Supreme Court Practice and Procedure, 
1953, Cmd. 8878 (Evershed Committee) pera. 211. See also Master Diamond, “ The 
Summons for Directions ” (1959) 75 L.Q.R. 43 and M. Zander, Cases and Materials 
on the English Legal System (2nd ed., 1976) at pp. 73-77. 

437 See Solicttors’ Remuneration Order 1972, £. 3. 


28 Annual Report of the Law Society for 1973-74, at (i); see also report of the 
Standing Committee on Non-Contentious Business at p. 14. 
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must be admitted that the number of remuneration certificates 
issued, though regarded by the Law Society as high, represents only 
the smallest fraction of the total number of bills delivered to clients 
and that it is clear that the procedure is not widely known. From 
evidence submitted by the Law Society to the Royal Commission 
on Legal Services it can be seen that in 1976 some 2,010 bills were . 
referred by clients for remuneration certificates, of which 520 were 
reduced. The Law Society estimated that for conveyancing matters 
alone some two million bills were delivered to clients in 1976. A 
useful reform might be to require all bills to contain a note of the 
procedure for questioning the amount of the bilL 

Coupled with the criticism of the charging of high fees are fears 
of competition, but some standardisation of the rate of charging 
for contingent fees would remove any such fears. Finally there would 
seem to be no difficulty in agreeing the splitting of the contingent 
fee between solicitor and barrister; here the agreement between 
solicitor and client would be unaffected and it would be subject to 
negotiation between the solicitor and the barrister’s clerk what part 
of the fee was payable to the barrister. The Law Society and the 
Bar might again give some guidance in this area. 

Other criticisms are that the use of contingent fees stirs up litiga- 
tion and that the client sees no relation between the work done 
and the fee charged. The first criticism was made of legal aid when 
it was first introduced, but it is clearly of fundamental importance to 
decide whether a legal system should or should not encourage the 
use of the courts for conflict resolution and the settlement of unclear 
points of law and this point will be referred to later. In any event 
there would be an automatic selection process when a solicitor decided 
whether he wished to take on a case on a contingency basis. The 
second criticism may have some validity but assumes that in other 
cases the client can see some relation between the fee charged and 
the work done. This is an assumption that should not readily be 
made. Further, the basis of charging which rests upon taxation of 
costs plus @ percentage is one which is at least linked to the actual 
cost of the work done. 

In now turning to the arguments in favour of contingent fees it 
should be noted that they are inextricably bound up with the avail- 
ability of a system of legal aid and often the contingent fee is put 
forward as an alternative. In England there is a sophisticated system 
of legal aid that is often held out as being a model system. Yet it 
has been noted that a potential plaintiff’s income does not need 
to be very high before he is out of the scope of legal aid and must 
finance any litigation entirely from his own resources and also bear 
the risk of being liable for the other side’s costs as well. It is sub- 
mitted that every citizen regardless of wealth is entitled to legal 
representation and has the right of access to the courts for dispute 
settlement. Indeed this is a basic human right; Article 6 of the 
European Convention on Human Rights, which has been ratified by 
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the United Kingdom, provides: “ In the determination of his civil 
rights and obligations . . . , everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and impartial 
tribunal established by law.” 

At present the costs sanction operates as a denial of that right. 
It might be argued that if this is so then to take away part of the 
award of the court to pay the lawyer’s fees equally operates to deny 
the right. That point must be answered by reference to the statutory 
charge on settlements that exists when a client is legally aided; as 
far as a client is concerned this operates in exactly the same way 
as if he had a contingent fee arrangement. If he loses he pays 
nothing, but if he wins he must pay his lawyer out of the proceeds 
of the litigation, though without any increase for the contingency. 

It is clear that the present financial limits for legal aid place a 
large section of the community in a twilight zone where they are 
beyond the limits for legal aid and yet are without the resources 
to finance litigation without fear of bankruptcy.” There are also 
other groups who are at present denied access to the courts. Legal 
aid statistics and civil judicial statistics show that legally-aided clients 
have a better chance of success than those who pay their lawyers 
themselves. The conclusion to be drawn is that there are unsuccess- 
ful applicants for legal aid, who, if they could retain a lawyer 
privately, would win their cases. Here is a group who might benefit if 
they could engage a lawyer on a contingency basis. Another group 
might be those wishing to bring a test case; there are now many 
agencies who might wish to challenge certain practices or claim 
damages on some novel or uncertain principle but do not have the 
resources to retain a lawyer on the usual fee paying basis. There 
are also individuals like the plaintiff in Wallersteiner v. Moir for 
whom legal aid is not available. For the minority shareholder the 
availability of a contingent fee would be a powerful weapon in com- 
batting an oppressive or fraudulent majority.*° It is argued that the 
principle of access to the courts for the whole community is 
sufficient to dismiss any doubts about the social usefulness of the con- 
tingent fee. It would not be appropriate for all types of case however; 
as in most jurisdictions criminal and matrimonial cases would be 
excluded. Criminal cases are dealt with more adequately, although 
not totally satisfactorily, under the system of criminal legal aid, and 
in any event there is no money judgment from which the fee could 
be paid. In matrimonial cases public policy favours the maintenance 
of the marriage and a contingent fee contract would appear to be 
prima facie an inhibition to reconciliation. 

One practical problem raised by the introduction of contingent 
fees would be fitting them into existing practice relating to an award 
of costs. It is suggested that the following practice could be adopted. 

39 Seo M. Zander, Lawyers and the Public Interest (1968) at pp. 115-120. 


2° The minority shareholder doos now have a remedy in the new procedure of 
obtaining an indemnity from the company introduced in this case. 
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So far as a successful plaintiff is concerned, there would be no 
problem in treating the contingent fee arrangement as operating to 
exclude any award of costs ° or in permitting him to recover only 
costs taxed on the usual basis, the balance being payable out of the 
award. What to do if the contingent fee client loses is more trouble- 
some since in the usual situation he may be liable for the defendant’s 
costs. This problem does not arise in the United States, where the 
loser is not usually liable to pay the other side’s costs except to a 
very small extent. Fairness seems to demand that a successful 
defendant ought not to be put in a worse position regarding costs 
because the plaintiff has retained his lawyer on a contingent fee 
basis. Prima facie he should be entitled to his costs. Such costs 
could come out of public funds, but it would seem essential to allow 
a judicial discretion to examine the means of the unsuccessful plain- 
tiff to determine whether any contribution should be payable by 
him. For such a plaintiff to be totally at risk would deny the validity 
of the scheme as a means of permitting causes to be litigated by 
plaintiffs who would otherwise be inhibited by the costs sanction. 
Some argument might be raised that this enables a plaintiff to obtain 
an element of legal aid by the back door, but to put a plaintiff at 
risk over the other side’s costs if he loses does not put him in any 
better position in this respect than a plaintiff who believes he has a 
sound case, but cannot afford the risk of losing and having to pay 
costs. Once it is accepted that the defendant ought to receive his 
costs and the plaintiff ought not to pay, few alternatives beyond 
payment out of public funds seem available. 

The use of contingent fees would of course need to be hedged 
with certain safeguards along the lines suggested both with regard 
to the level of fees and perhaps also with regard to the merits of 
claims.** Both areas can be controlled within the existing framework 
of professional supervision by the governing bodies of the pro- 
fessions. Nothing is seen as inherently wrong in permitting the 
- wealthy to use such arrangements; the higher fees charged are in 
themselves a sufficient inhibition and the discretion concerning an 
award of costs against a contingent fee client would prevent an 
abuse of contingent fees as a means of evading the possibility 
of liability for the other side’s costs. It would probably be advisable 
at the other end of the scale to make the use of contingent fees 
conditional upon either ineligibility for legal aid or a refusal of an 
application for legal aid. In this way contingent fees would 
supplement rather than compete with legal aid. 





31 The essence of such an agreement ts after all that costs will be met out of the 
award of the court. 

a3 Such claims wouk have an element of self-policing as noted. However, because 
of the possibility of payment of a losing party’s Hability for the other side’s costs out 
of public funds, there might be a case for same “ merits test,” which would have to be 
more flexible than the existing arrangement on application for a civil ald certificate, 


May 1978] CONTINGENT FEES: SUPPLEMENT TO LEGAL AID? 297 


Vv 


Many of the points that can be argued for and against the intro- 
duction of the contingent fee raise basic questions about the functions 
of law and lawyers, particularly in the sphere of litigation. These 
basic questions include the following; to what extent should a 
system of administration of justice encourage litigation? to what 
extent should litigation be used to develop uncertain areas? how 
is the relationship between lawyer and client developing? and what 
community values and goals are served by innovations in the ways 
in which clients engage lawyers? 

That the role of law and lawyers in society is changing can hardly 
be denied. The acceleration of processes of change in today’s society 
with its rapid advances in technology is remarkable and has implica- 
tions for law. Wolfgang Friedman has analysed the interaction of 
social and legal change and emphasises the increasingly active role 
law plays as an agent of social change.** He goes on to conclude that 
as the role of law changes so does the role and function of lawyers. 
Friedman detects and predicts an increasing shift in the emphasis in 
the practice of law from the defence of private rights to what he 
describes as participation in “the community planning process.” 
Furthermore lawyers have relied in the past and to a large extent 
still do rely on party initiative and as a result legal activity has 
overemphasised property rights; lawyers have become conservative 
and defenders of the established order. If it is accepted that law 
and lawyers are to be agents of social change in the community 
planning process, they can no longer be regarded as merely passive 
agents. The role of the lawyer will develop into that of an initiator 
and encouragor of the use of law and legal remedies, even through 
the medium of the courts, in order to secure the goals and values 
considered essential to the community planning process. But what 
evidence exists of the change seen by Friedman? 

Two major areas in which the role of law has developed in 
response to social needs have been the introduction of a system of 
legal aid and the growth of interest in civil justice for the poor and 
underprivileged in our society. The whole issue of contingent fees 
is bound up in the values inherent in this expansion. But the 
functions of legal aid schemes and the provision of legal services to 
wider sections of the community can differ. In the United Kingdom 
the present system of legal aid serves a fairly narrow function of 
ensuring that the law as laid down is made effective in the protection 
and aid of all within its jurisdiction. This function has little to do 
with any political or social purpose. By contrast poverty programmes 
in the United States * involve the social and political functions of 
rescuing the poor, for example, by test cases as a collective challenge 
to combat institutional abuse, by asserting legal rights which, although 

a w, Friedman, Law in a Changing Society (2nd i, 19 1972) at pp. 519-521. 


generally Carlin, Howard and Moessinger, Justice and the Poor ” 
(1966) lla foc Ree 
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recognised in law, remain unimplemented and by facilitating the 
development of legal rights in areas where the law is now vague or 
biased. In the United Kingdom aspects of these functions appear in 
such proposals as those for an advisory liaison service manned by 
salaried solicitors who would “ explore the nature of the need for 
legal services . . . and provide effective answers geared to the 
need so found.” ** The relaxation of the strict rules relating to 
advertising and touting in favour of neighbourhood law centres also 
evidences a move away from the purely passive role of the lawyer. 
Within the United Kingdom such moves are barely perceptible, but 
if the function of law and lawyers is to have greater social context 
then old. arguments denying the validity of the use of litigation to 
develop uncertain areas and asserting that litigation is socially 
disruptive lose much of their impact. This is further supported by 
the shortage of parliamentary time for matters of law reform. 

It is accordingly submitted that even against the narrow function 
of legal aid within the United Kingdom, the introduction of con- 
tingent fees can be justified, but if their use is tested against a wider 
function of law, then their introduction must be viewed merely as a 
minor contribution to the changing role of the lawyer. Contingent 
fees do not tamper with party initiative and in the context of the 
present system of legal aid would serve to remove a small but 
nevertheless important gap in the present provision of legal services. 
The problems of dovetailing the use of such fees with current practice 
on awards of costs seem to be far outweighed by the social useful- 
ness of contributing to the community value of equality of access to 
the courts. It is perhaps in the context of such community goals 
and values that innovations of this kind are more productively con- 
sidered. Some issues are too important to society and should not.be 
argued purely on the emotional level, nor in isolation. It is sub- 
mitted that viewed in such a context of community goals and values 
rather than introspective professional values, the use of contingent 
fees can be justified and their introduction could provide a desirable 
supplement to the legal aid scheme operated in the United Kingdom. 


Rosin cC. A. ‘WHITE * 


3s Twenty-Fourth Repart of the Law Society on Legal Aid and Advice, 1973-74 at 
p. 38. 
* Lecturer in Law, University of Leicester. 


PRIVILEGE 


Many jurisprudents have assumed that privilege is a notion 
co-ordinate with right, duty, liberty, power, immunity, etc., and 
have, therefore, placed it in the same table as these others. They 
have differed simply on the position of such a place; some suppos- 
ing a privilege to be a right, others a power and others a liberty. 
My thesis is that privilege does not share the same fundamentum 
divisionis as these other notions; that it is, in fact, of a different 
logical order. Any one of the things covered by these other notions 
can be, but need not be, a privilege. What makes anything a 
privilege is a particular characteristic of the circumstances in which 
it occurs. It is as mistaken to attempt to place the notion of privilege 
amongst these other notions as it would be to attempt e.g. to 
co-ordinate the notion of a gift with such notions as car, house or 
boat, etc., though any one of the things covered by these notions can 
be, but need not be, a gift. Privilege is neither the correlative nor 
the opposite of e.g. right, or duty, any more than gift is the correla- 
tive or opposite of house or boat. Nor is the word “ privilege” 
ambiguous, with a different sense corresponding to each of these 
other words, any more than the word “ gift ” is ambiguous, with as 
many meanings as there are kinds of gifts. 

Furthermore, I shall try to show that the legal notion of privilege 
is the samo as that expressed by the word “privilege” in its 
everyday use. 

“ Privilegium ” indicated in Roman times one example of a kind 
of law aimed specifically at single persons or cases, whether by 
conferring an advantage, e.g. a right, which would be a “‘ favour- 
able ” privilege, or a disadvantage, e.g. a duty, which would be an 
“ odious ” privilege. For example, an act granting an inventor exclus- 
ive selling rights in his invention would be a “favourable 
privilege and an Act of Attainder an “odious” privilege. 
“ Privilege ” in its modern legal use differs, as Austin’ pointed out, 
in that it applies to what is conferred by the law rather than to the 
law which confers it, and is confined solely to favourable privileges. 
Thus, persons who cannot be sued, e.g. foreign diplomats, but not 
persons who cannot sue, e.g. enemy aliens, are said to be privileged. 

“ Privilege,” both in its legal and its everyday use, indicates what 
someone or something has in virtue of being singled out for 
advantageous treatment. A privilege is necessarily reserved for a 
few, not given to all; whether the few are a few individuals, a few 
groups or a few occasions. There can be a privileged few, but not a 
privileged many. There are privileged persons, places and classes, 
privileged offices, occasions, documents and circumstances. Many 
people have supposed that psychologically each of us has a privileged 
access to his own thoughts. 





1 Lectures on Jurisprudence, Lecture 28 (Student's edition, p. 259; cf. p. 16). 
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Privileges can be granted or taken away, held, enjoyed, won or 
lost. A privilege can be positive, that is, allow someone to do some- 
thing which others cannot do or which he in other circumstances 
cannot do, or negative, that is, free him from restrictions under 
which others, or he in other circumstances, labour. Many privileges 
are given individually, while others are given to a class in virtue of 
its position or circumstances. There are various reasons, logical, 
moral and historical, why particular classes or circumstances happen 
to be privileged. A privilege can take the form of a particular act 
or happening or experience, as when I once had the privilege of 
being entertained by a family of the French provincial aristocracy 
or of working with Einstein; or it can take the form of a type of 
action or happening, as when one has the privilege of wearing one’s 
hat in the presence of the Queen. It can also take the form of a 
power, liberty, immunity, chance, opportunity or right, as when a 
particular body has as a privilege the power to grant licences or 
the legislature has the power to compel the attendance of witnesses 
or when someone has the liberty to wear one’s hat in the presence 
of the Queen, has an immunity from parking fines, a chance or 
opportunity to hear Callas sing in a private house or a right to 
present a Bill in Parliament. Parliamentary and court proceedings 
are privileged in that, unlike the general run of speech-making 
occasions, they give rise to no action for defamation.’ The privileges 
of office may include all sorts of things. To take away a person’s 
privileges is to take away any of the things, whether rights, powers, 
liberties, exemptions, immunities, which he was given as a privilege. 

But though any one of these can be a privilege, there is no one of 
these forms which a privilege necessarily takes. The privilege of 
wearing one’s hat in the presence of the Queen is not a power, but 
a liberty‘; the privilege of granting licences to applicants is not a 
liberty, but a power; the privilege of not paying a parking fee is a, 
perhaps diplomatic, immunity, not a power or a liberty; the privilege 
of hearing Callas sing is none of these. A gratuitous grant of a 
privileged licence to enter one’s land or house is not the grant of 
a right.’ Most importantly, though a particular right can be a 
privilege, and a privilege can take the form of a right, it is simply 
a mistake to suggest, as dictionaries—and, we shall see, jurisprudents 
and judges—sometimes do, that the meaning of “ right ” is privilege 
or that a privilege is a species of right. That this is a mistake is clear 


2 Cf.R Pound, Jurisprudence IV, pp. 131-143. 

3 e.g. James, Torts, Chap. 13, 8. 7; cf... Re Parliamentary Privilege Act [1958] 
2 All E.R. 329; Szalatnay V. Fink [1946] 1 All ER. 717. SOR Cat osetia c: 
‘More v. Weaver [1928] 2 K.B. 520. 

4 C}. Goldseck v. Shore [1950] 1 KB. 708, 714, per Evershed MR. “If the 

nature of the privilege gtven is a mere licence . ; Mathews v. People, 202 OL 
389, 401 (1903), per Magruder C.J. “ Tt is now, well settled that the privilege, of 
contracting ts both a liberty and a property right ” (quoted Hohfeld, p. 49, note 64); 
Clifford v. O'Neill, 12 App.Div. 17; 42 N.Y Sup. 607, 609 (1896). 

5 Thomas V. Sorell (1673) Vaughan 331, 351; Lurton J. in City of Owensboro v 
Cumberland Telephones, etc., Co., 230 U.S. 58, 64; 33 Sup.Ct 988, 990 (1913) (quoted 
Hohfeld, note 61a). 
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not only from the fact that other things than rights can be privileges, 
but from the fact that not all rights are privileges. A particular right 
—or a particular power, liberty or immunity—could be held by every- 
one, but it would be a contradiction to speak of a universal 
privilege.* In defamation, a plea of privilege is open only in 
particular cases, whereas a plea of justification is open in all’ A 
witness’s right to silence is a privilege granted to certain witnesses in 
certain circumstances, e.g. in regard to solicitor-client communica- 
tions. 

To have or be given a privilege is to have or be given something 
as a privilege in the same way that to have or be given a gift is to 
have or be given something as a gift. And just as many different 
kinds of things, such as objects, skills, powers, position, etc., can 
be gifts, though a gift as such is not any of these, that is, is neither 
an object, a skill, a power or a position, so a privilege as such is 
not any of the many things, such as a right, a power, an immunity, an 
experience, which can be privileges. What makes anything a gift 
is its being something which has been given for nothing and what 
makes anything a privilege is its being something advantageous which 
is bestowed on only a few, whether it be a person, occasion or office, 
etc. Hence, it is equally mistaken either to single out any one of 
these, e.g. right or power, as explaining the nature of privilege or 
to suppose that, since any one of them can be a privilege, the word 
“ privilege ” has different senses, e.g. that of “right,” “ power,” 
etc.* And it is mistaken in the same way as it would be to suppose 
either that a gift is a species, of, e.g. car or that the word “ gift ” 
has as many meanings as there are kinds of gifts. 

To suggest that a privilege is, e.g. a right or that, e.g. a right is 
a privilege, that is, that to be a privilege is to be a right—as con- 
trasted with admitting that particular rights can be privileges and 
particular privileges can be rights—is to be misled by the verb “to 
be” into assimilating two quite different concepts. It is analogous 
to the mistake of supposing that a gift as such is a boat or a boat 
is a gift; that is, to be a gift is to be a boat, just because a gift oan 
on occasion be a boat and a boat can on occasion be a gift. 

Anything, including rights, powers, liberties, etc., can be, but 
nothing need be, a privilege. It is a privilege if its conferment or 
possession sets one above others. Jurisprudents, from Austin ° 
onwards and including Hohfeld,?® usually admit, and sometimes 


* Contrast J. Stono, Legal System and Lawyers’ Reasoning (1968), p. 144, note 22, 
who appears to misunderstand the objections of Pound and Paton. Hawkins J. in 
Allen v Flood [1898] A.C. 1, 18 does say of a particular type of action that “ every 
person has a privilege. . . .” 

T Cf. G. L. Williams, “ The Concept of Logal Liberty ” (1956) 56 Columbie Law 
Renier 1132, e.g. More v. Weaver [1928] 2 K.B. 520; Minter v. Priest [1930] 
A. x 

* Kocourek, e.g. commits both of these fallacies; e.g. Jural Relations, pp. 24, 83, 
125-128 for the former and pp. 8-9, notes 2 and 3 for the latter. 

® a ade Juruprudence, Student’s Edition, pp. 16, 259, 431-432, 

10 pp. 5. 
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emphasise," that the idea of a special advantage to a select indivi- 
dual or group is central to both the ordinary and the legal concept 
of a privilege. Furthermore, Hohfeld sees that—‘not infre- 
quently ” as he says—the idea of privilege may be applied to any- 
thing, whether a right, power or immunity, to which the idea of 
special advantage applies. So also Kocourek,** whose own thesis is 
that a privilege is a form of power exemplified by an exemption 
from duty, rather grudgingly admits that “the tendency in pro- 
fessional speech is to confine the term privilege to forms of power 
which confer a special advantage on the dominus not enjoyed in 
general; in other words, exemption from duty is the normal situa- 
tion.” In fact, there runs through Kocourek’s account of privilege, 
especially in the more detailed treatment of the notion in his Jural 
Relations,“ an ambivalence * between the view that a privilege is 
merely a reciprocal of power, that is, that whereas power is a 
capability of doing something positive, privilege is a capability of 
declining a negative act, and the view that privilege is “a capability 
which departs from the general rule” or even simply “ an abnormal 
situation differing from the general rule.” 

Many jurisprudents, however, identify a privilege with one of the. 
things that can be a privilege. Kocourek, for example, supposes, as 
I have just mentioned, that a privilege is a power or a kind of power. 
A more traditional equation is that of privilege and right. Thus, 
Austin ?* on one occasion said that a privilege is the right conferred 
specifically on a single person or for a single case, though elsewhere 
he paraphrased this as “ an immunity from duty.” Hobfeld *” speaks 
of “ the privilege of self defence” where what seems to be meant 
is “the right of self defence” and Kocourek,** despite his own 
identification of privilege and power, maintained that there is a 
sense of “privilege ” equal to right. Even in the cases, Luxmoore 
L.J.’s remark }* quoted above, which rightly linked the privilege to 
the exceptional, narrowed it to a right; though this may only have 
been as an illustration. This assimilation of privilege and right is, 





11 §, Bower, Actionable Defamation (1932), p. 315; G. L. Willtams, op. cit; 
Pound, op. ct., IV, pp. 81, 114; Paton, Jurisprudence (1951), pp. 225-226; Miller, 
Data of Jurisprudence (1903), pp. 103-108; 5 Viner, Abridgement (1965) s.v. 
“ Privilege.” 


13 Cf. Humphrey v. Pegues (1872) 16 Wall 244, 247, per Hunt J., quoted in 
Hohfeld, p. 45, “ a peculiar benefit or advantage, a special exemption from a burden 
falling on others; ” cf. Luxmoore L.J. in Le Strange v. Pettefar, 161 L.TR. 300, 
a E A Er A Ion Pa eee eee 


13 Science of Law, p. 255; Jural Relations, pp. 24, 83, 125-128. 

14 pp. 11, note 5, 24, 83, 125-128. 

18 A further ambivalence is between the view that a privilege is a reciprocal 
of power and therefore convertible with it and the view that ft is a kind of power. 
the former view, they would be mutually implicative, on the latter view « 
would imply power, but not vice versa. 

16 p, 431, Lecture IV. 

17 p. 33. 

18 e.g. Jural Relations, pp. 8-9, notes 2 and 3 and Glossary, pp. 439-441. 

19 Le Strange v. Pettefar. 
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no doubt, due to the fact that many rights are privileges, that is, 
confined to a few classes of people, and many privileges take the 
form of rights. Thus, Hohfeld accuses his fellow jurisprudents, 
Holland and Gray, of blurring the distinction between rights and 
privileges because the rights they quote, such as that which an 
owner has to enjoy his garden or a parent to chastise his children, 
are also privileges confined to the mentioned groups and not granted 
to all. 

Even those jurisprudents who rightly distinguish between 
privileges and rights sometimes do so for the wrong reasons. Thus, 
one of Hohfeld’s reasons for rightly distinguishing between a right 
and a privilege is that the correlative of someone’s right, e.g. to keep 
another off his land, is another’s duty, e.g. not to enter the land, 
whereas the correlative of someone’s privilege, e.g. of entering the 
land himself, is another’s “ no right,” e.g. to keep him off. But though 
one can certainly and importantly distinguish between saying that 
someone has no right to V and saying that he has a duty not to V, the 
fact is that some rights in A (e.g. to assume or expect X, to allow or 
refuse Y) involve only the former in B and some (e.g. to enter a 
building, to walk in a park, to ask for a driving licence) involve also 
the latter in B. There is no more warrant in this distinction for say- 
ing that the former rights are really privileges than there would be 
for saying that because some duties (e.g. to repay my debts, to keep 
my promises) imply rights, whereas other duties (e.g. to punish the 
convicted, to insure one’s car, not to commit suicide) do not, there- 
fore only one of these kinds of duties is really a duty. The objection 
to equating rights which do not imply duties with privileges is that, 
on the one hand, a privilege as such does not have a correlative 
“no right,” since it could be a privileged power, permission, 
immunity, etc., rather than a privileged right; and, on the other 
hand, a right has a correlative “ no right” as much as, or more 
than, a correlative duty. 

Similarly, Dias *° follows Hohfeld in placing both privilege and 
right in a table of co-ordinate notions. Furthermore, his main reason 
for the distinction between the two, is like Hohfeld’s, that a right, 
but not a privilege, implies a correlative duty. Though I think that 
the traditional belief 7" of both jurists and philosophers in a necessary 
implication between A’s right and B’s duty is mistaken, it would 
take us too far from the main topic to discuss it here. 

Suffice it to say that there is no warrant either in ordinary 
language or in the cases for this implication. Admittedly, rights 
often have correlative duties, as when an employee has a right to 
enter a building or a citizen to walk in a public park. But what duty 
has anyone correlative to my right, in a given case, to assume that 
what is not forbidden is allowed, or to expect some show of gratitude 
from those I have helped, or to defend myself? Similarly, in the law 


20 Jurisprudence (3rd ed., 1970), Chap. 9; cf. Gray, Nature and Sources of Law, 
§ 25. 21 Supported by Willams, op. cit. 
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there are frequent obiter dicta that “right” and “duty” are 
correlative terms (e.g. Quinn v. Leathem [1901] A.C. 495, 534, 
per Lindley L.J.; Attorney-General v. Adelaide Steamship Co. [1913] 
A.C, 781, 793, per Lord Parker of Waddington; Howley Park Coal, 
etc., Co. v. L. & N.W.Ry. [1913] A.C. 11, 25; Lake Shore and 
M.S.R. Co. v. Kurtz (1894) 10 Ind.App. 60; 37 N.E. 303, 304 
quoted by Hohfeld, p. 38) and the court in Broome v. D.P.P. [1974] 
A.C. 587 used the argument that Parliament could not have meant to 
impose a duty on anyone to stop and listen to a picket in order to 
prove that it had therefore not given a picket any right to stop 
anyone and make him listen, but only to try to persuade him to 
stop.™ But by parity of reasoning one might ask what duty Parlia- 
ment has, or could have, imposed on B when it gave A a right 
to try to persuade B to stop. My right to pick up a stray £1 note 
lying on the ground does not impose a duty on anyone to allow me 
to do this. In Piddington v. Bates [1960] 3 All E.R. 660 the right to 
picket implied only a prima facie correlative duty on others not 
to interfere, which could cease to exist if a policeman thought a 
breach of the peace would possibly occur. Nor is there any warrant 
for Hohfeld’s (pp. 42 et seg.) and Dias’s (3rd ed., p. 256 and 
note 3) criticism that the courts’ argument in trade competition 
cases, must, wrongly, assume that the right of A to pursue his 
business implies a duty of B not to interfere, when they ought, 
according to them, only to suppose that what A and B have are 
privileges or, according to Glanville Williams ((1956) 56 Col.L.R. 
1146 et seq.), liberties. Quinn v. Leathem [1901] A.C. 495; Allen v. 
Flood [1898] A.C. 1; Mogul S.S. Co. v. McGregor (1889) 23 Q.B.D. 
59 and Sorrell v. Smith [1925] A.C. 700 (particularly Lord Dunedin 
at p. 728 and Lord Sumner at p. 733) make it clear that the right of A 
to pursue his business interests does not imply a duty of B to refrain 
from interference, but only a duty to refrain from unlawful inter- 
ference, such as interference for the purpose of injuring A or with 
malice or in a conspiracy. Such cases—as well as those between 
employer and employee (e.g. Crofter Harris Tweed Co. Ltd. v. 
Veitch [1942] A.C. 435; [1942] 1 All E.R. 142, per Wright L.J. at 
pp. 462-466, 158-160, Rookes v. Barnard and Others [1962] 2 All 
E.R. 579)—show that there is no logical difficulty in the notion of 
conflicting rights. 

Finally, Dias’s arguments for the distinction between privilege and 
right rest partly on a Hohfeldian assimilation of privilege and liberty 
and partly on a reading of various cases which, I shall suggest below, 
contain neither the idea of privilege nor the idea of liberty. 

A third common misinterpretation of the notion of privilege is its 


23 See the objections to this principle by G. S. Goodwin-Gill in (1975) 91 L.Q.R. 
173. 

33 Cf. Hart’s interpretation of Bentham’s rights which result from an absence of 
legal obligation rather than from any correlation with obligations or duties in 
“ Bentham on Legal Rights,” in A. W. B. Simpson, Oxford Essays in Jurisprudence, 
2nd Serles (1973), pp. 171-201. 
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identification with that of liberty. The view was popularised by 
Hohfeld *—followed e.g. by Dias **—who held that “the closest 
synonym of legal ‘ privilege’ seems to be legal ‘liberty’ or. legal 
‘freedom.’ ” Even Pound,** who distinguishes “liberty” and 
“ privilege ” and sees that the latter contains the idea of “ special 
reasons,” is inclined to group them together as “ conceptions of 
non-restraint ” and describes privileges as “ exceptions of certain 
occasions and situations from the duties and liabilities ordinarily 
attaching to acts.” Furthermore, some,’ but far from a majority,” 
of the cases quoted by Hohfeld support the equation of “ privilege ” 
and “liberty.” The main objection to this interpretation is similar 
to that to the other interpretations, namely that not all liberties 
are privileges—for they may be universal—nor are all privileges 
liberties—for they may be powers, actions, etc. A privileged liberty is 
reserved for the few. 

Partly due to a false identification of privilege with liberty and 
partly due to a misinterpretation of the idea of being an exception, 
jurisprudents have commonly narrowed the notion of privilege to 
what I have called “negative” privilege, that is, the advantage 
which consists in being free or freed from restrictions which bind the 
general run of people. Thus, Hohfeld states that “the dominant 
specific connotation of the term as used in popular speech seems to 
be mere negation of duty ” and also that “a wide survey of judicial 
precedents ” shows that “the dominant technical meaning of the 
term is, similarly, negation of legal duty.” ** The O.E.D. brings into 
its definition of “ privilege ” the two kinds of form it can take. “ A 
privilege,” it says, “is a right, advantage or immunity granted to or 
enjoyed by a person, or a body or class of persons, beyond the 
common advantage of others; an exemption in a particular case 
from certain burdens or liabilities.” 

Now, I think, as G. L. Williams has emphasised,” that this two- 
fold supposition that the dominant meaning of “ privilege” is 
negative both in everyday and in legal language is mistaken. 

As regards everyday language, it may be that in fact the actual 
privileges that we most commonly have are negative and that the 
conferring of privileges most commonly consists in freeing a section 
of the community from the restrictions common to mankind rather 





26 Book IV, Chap. 23, $ 3. 

37 Bourne v. Taylor (1808) 10 East 189, per Hllenborough C.J. “The word 
liberty . . . imports, ex vi termini, that it is a privilege to be exercised over another 
man’s estates.” 

38 Contrast Allen v. Flood [1898] A.C. 1, 29, per Cave J.; Mathews v. People 
202 OL 389, 401 (1903), per Magruder C.J. “It ts now well settled that tho 

right.” 


30 Op. cit. pp. 1131-1132, 
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than giving them additional positive advantages; but this need not 
be so, nor does it follow from the meaning of the word “ privilege.” 
What duty, for instance, am I freed from if, as the oldest man in 
the room, I am given the privilege of escorting my hostess into 
dinner or of walking in a procession behind the Archbishop of Canter- 
bury or if, as a woman, you have the privilege of changing your 
mind or if, as chairman of the club, I am given a special seat in the 
stand? To have been privileged to hear Callas sing or to have had 
the acquaintance of Einstein is not the mere negation of a duty. 
Public school boys may be a privileged class because they have 
better facilities than those in state schools, not because they have 
fewer duties. Nor is Hohfeld correct in supposing that “ That is 
your privilege ” means “ You are under no duty to do otherwise.” 
What it means is that that—whatever it is—is something in which 
you are set above others. 

Secondly, there are privileged and unprivileged exemptions. There 
is nothing self-contradictory in ‘“‘ unprivileged absence of duty.” It 
is perfectly possible that everyone could be relieved of a particular 
duty. Everyone can be free, but not everyone can be privileged; 
just as everyone can be over six feet tall, but not everyone can be 
above average height. 

A third source of this wrong emphasis on negative privilege may 
be the fact that if someone has something which others lack, then 
his possession of it may be construed as his Jack of what others 
have. Just as a strong and handsome man Iacks the weakness and 
plainness of others, so a privileged man is without the lack of 
advantages of his fellows. To be on top is to be not underneath. 

Connected with this last is a further most important point. Some 
positive-looking concepts are logically negative. Perfection, fitness 
and confidence, for example, indicate not so much some positive 
attribute, but rather the absence of defects. This is why one can 
be completely fit, but not completely ill; completely confident, but 
not completely doubtful. Iiness and doubt can increase ad infinitum, 
but fitness and confidence terminate when all illness and doubt have 
been cured. “Free” and “real” are also more negative than 
positive. A real X is an X which is not P or Q or R, e.g. real 
diamonds are not paste, real cream is not synthetic. To be free is to 
be without some restriction or other, e.g. not to be tied up or 
engaged or under an obligation. This is why one can be perfectly 
or completely free, that is, without any restrictions. 

“Liberty,” therefore, is rightly defined ™ in terms of the absence 
or so-and-so; e.g. legal liberty in the absence of any legal duty or 
obligation. To be at liberty to do so-and-so is to be under no 
restraint not to do it. Privilege, on the other hand, though it may 
in some cases consist in being free from the burdens imposed on - 
the majority, is not logically a negative term; a privilege can be a 





81 Cf. J. L. Austin, “A Plea for Excuses” (1957) 57 Proc.Arist.Soc. 6, and 
Whatoloy, “ Liberty is absence of restraint "—quoted by G. Willams, op. cit. p. 1139. 
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positive addition. Ono can be perfectly or entirely free to do so- 
and-so, but not perfectly or entirely privileged to do it. In fact, 
privilege is what we might call a contrast concept, that is a privileged 
X is an X which, in contrast to other Xs, has been singled out 
for special advantageous treatment; hence, a privileged person or 
class, document, communication, occasion or access, right, power, 
etc. 

Part of the cause of Hohfeld’s misinterpretation of privilege— 
and that of Dias, who follows him—may be due to his partial willing- 
ness to assimilate privilege and liberty.” We commonly say that 
a person is free to do X or not X; if he is free to do X, he is 
equally free not to do it. But only a mistaken assimilation of privilege 
and liberty would lead us to say** that a company which had the 
privilege of granting fishing licences also had the privilege of not 
granting them. The alleged privilege of not granting fishing licences 
is one which—to speak self-contradictorily—most of us have. An 
M.P. who has the privilege of presenting a petition to Parliament is 
free not to exercise his privilege, but he can no more properly be said 
also to have the privilege of not presenting a petition than all of 
us could be said to have this alleged privilege. 

As regards the actual practice of the law, Hohfeld is also mistaken 
in thinking that the dominant meaning of “ privilege ” is negation 
of duty. First, as with the ordinary use, he has confused the question 
of the application of the term “ privilege ” with its meaning. It may 
be that the majority of legal privileges consist in the absence of 
an opposite duty, as in the privilege not to testify for fear of self- 
incrimination or to use force in self-defence or to trespass in case 
of fire, etc.; but this does not show that “ privilege ” means absence 
of duty. 

Secondly, it is not clear that all, or perhaps even most, legal 
privileges are absences of duty. What absence of duty is there when 
a legislature is privileged (has the privileged power) to compel the 
attendance of witnesses or when an M.P. is privileged to present a 
Bill in Parliament or when a company has the privilege of granting 
licences or when someone, under the Larceny Act 1861, s. 103, was 
authorised to affect an arrest or in the peer’s privilege of trial 
before the House of Lords? Parliamentary privilege in debate 
is surely more naturally interpreted as an exceptional immunity from 
action for defamation than as “ the absence of a duty not to utter 
defamatory statements.” * 

Similarly, a large part of diplomatic privilege is an immunity from 

33 Op. cit. p. 47; cf. pp. 42-43, where he thinks that Lindley L.J.’s use of “ liberty ” 
in Quan v. Leathem [1901] A.C. 495, 534 is a loose way of speaking of “ privilege ”; 
cf. his comments on Bowen L.J. in Mogul Steamship Co. v. McGregor (1889) 23 
Q.B.D. 59; cf. Dias, pp. 230 et seq. 

33 As Dias says, op. cit. p. 252, in his interpretation of Mills v. Colchester 
Corporation (1867) L.R. 2 C.P. 476; cf. David v. Abdul Cader [1963] 3 All ER. 
579, where in fact the term “ privilege ” is not used in either report. 


H” e.g. Dhs, op. cit. p. 258; cf. Kocourek, Jural Relations, p. 83, on “ privileged 
defamation ™ as a privilege of declining a duty not to defame. 
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suit in virtue of which the courts of other countries have no juris- 
diction to entertain an action or other proceeding against a diplomat 
of one country.** “Diplomatic privilege,” said Lord Hewart C.J., 
“ does not impart immunity from legal liability, but only exemption 
from local jurisdiction.” °** Stone’s?’ combination of a correct 
insistence that “ the jurisdictional immunities of foreign sovereigns 
and ambassadors are essentially not freedom from duties, but 
freedom from the liability of having duties imposed by the judicial 
organs of the state” and a’ Hohfeldian thesis that “a privilege 
is freedom from duty ” would lead to a result incompatible with the: 
ordinary legal use of “ privilege ” according to which diplomatic 
immunities are paradigm examples of privilege. What Pound calls 
“conceptions of control,” e.g. rights and powers, can also be 
instances of privilege in so far as they can be limited to person or 
occasion, e.g. the right to persen a Bill in Parliament or the power 
to grant a licence. 

Contrariwise, though the plea of eal non fit injuria absolves 
a defendant from his duty, it is hardly a plea of privilege.** 

Thirdly, what a person does may sometimes be privileged, not 
so much because of an absence of duty, but because he has a 
positive duty to do it. Thus, Lord Atkinson said in Adam v. Ward 
[1917] A.C. 309: “... a privileged occasion is, in reference to 
qualified privilege, an occasion where the person who makes a com- 
munication has an interest or duty, legal, social or moral, to make 
it to the person to whom it is made... .” And Lord Kilbrandon, 
in Lynch v. D.P.P. [1975] 1 All ER. 913, 943, referred to the 
possible duty of judges to see to it that the common law changes 
with the requirements of society as also a privilege. 

Fourthly, there are many absences, exemptions and immunities 
which, because they are universal to persons and circumstances, 
cannot be called “ privileged.” “‘ Fair comment ” is quite a different 
kind of defence from “ privilege ” to an action for defamation. The 
relation of privilege to exemption is nicely summarised by Peckham 
J. in Phoenix Insurance Company v. Tennesee (1895) 161 U.S. 
174 ?*; “ Exemption from taxation is more accurately described as 
an ‘immunity’ than as a privilege, although it is not to be denied 
that the latter word may sometimes and under some circumstances 
include such exemption.” 

Fifthly, Hohfeld ® seems to have confused the possibly correct 
view that having the privilege of Ving implies not having a duty to 
not-V—which, of course, is equivalent to its contrapositive that 

25 e.g. Dicey and Morris, Conflict of Laws, Tth ed., Chap. 7. 

36 Dickinson V. Del Solar [1930] 1 K.B. 376, 380; Kavanagh v. Hiscock [1974] 
A.C. 600, per Lord Widgery at p. 610, who held that s. 134 of the Industrial 
Relations Act 1971 did not confer a right, but a privilege which was an tmmmtty’ 

in certain circumstances. 

31 Op. cit. p. 147. 


38 Pace Dias, op. arD 758, 
a0 


Quoted Hohfeld, p. 
4° e.g. p. 39, followel by Dias, pp. 252-253. 
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having a duty to not-V implies not having a privilege of Ving—with 
the incorrect view that not having a duty to not-V implies having the 
privilege of Ving—which is equivalent to its contrapositive that not 
having the privilege of Ving implies having a duty to not-V—which 
would be necessary to substantiate his thesis that ‘‘ X does not have 
a duty to stay off the land ” are “ equivalent words ” for “ X has 
the privilege of entering on the land.” 

Sixthly, it seems clear that many of the cases quoted by Hohfeld 
are cases of liberties, powers, immunities, etc. and not, as he avers, 
privileges, because there is no necessary suggestion that they are 
confined to a select few. Indeed, in order to support his thesis, 
Hohfeld has to accuse the courts of indiscriminately using “ right,” 
even when, according to him, “the relation is really that of 
privilege.” But many of the cases cited do not support his accusa- 
tion. Sometimes, indeed, Hohfeld is only trying to distinguish 
between “having a right” and “being exempt from a duty ”— 
though the cases cited don’t show that the courts have confused 
these—but usually he is also arguing—which the cases don’t show 
either—that such an exemption from duty is a privilege. 

There is, for instance, nothing in the case of Quinn v. Leathem 
to support Hohfeld’s suggestions that the rights and liberties of a 
British subject mentioned there—such as to earn one’s living or to 
deal with others—are privileges. Even if they were privileges 
enjoyed only by some people, e.g. British subjects or “‘a trader in a 
free country ” (Hilton v. Eckerly (1856) 6 E. & B. 47), there is no 
suggestion that they are not also rights and liberties. Some of the 
cases quoted make it quite plain that the rights claimed are 
universal, such as the right to pursue one’s lawful calling (Allen v. 
Flood [1898] A.C. 1; cf. Attorney General v. Adelaide Steamship 
Co. [1913] A.C. 781), the right to privacy (Roberson v. Rochester 
Folding Box Co. (1902) 171 N.Y. 538), whereas a few draw atten- 
tion to rights and liberties which are privileged because they are 
given only to a few, such as the author’s right or liberty to print 
his book (e.g. Copyright Act, 8 Anne [1709], C.19; Ferris v. Froham 
(1911) 223 U.S. 424 per Hughes J. at 432). Nor do those cases 
which rightly distinguish between rights and liberties always provide 
a reason for supposing that the latter are privileges (e.g. Allen v. 
Flood [1898] A.C. 1 per Cave J. at 29). Hohfeld slides from the 
former distinction to the latter assimilation. 

Similarly in none of the alleged cases of privilege quoted by Dias “ 
does the word “ privilege ” occur, nor do they seem to be cases of 
privilege. Neither, indeed, are they all—though some are—cases of 
“liberty.” In Chaffers v. Goudsmid [1894] 1 Q.B. 186, it was ruled 
that a particular M.P., namely that of a member’s constituency, has 
no duty to present to Parliament any petition which a constituent 


41 Though contrast Clifford v. O’Neill 12 ps tah 17; 42 N.Y-Sup. 607 (1896) 
per Adams J. at 609 and City of Owensboro v Cumberland T elephone etc, Co. 
230 U.S. 58 (1913) per Lurton J. at 64. o cit. pp. 252-257. 
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asks him to present. He is free to refuse and the constituent has no 
right to compel him to present it despite the fact that a citizen 
has a right to petition Parliament and can do so only through a 
Member. In Osborne v. Amalgamated Society of Railway Servants 
[1910] A.C. 87, it was laid down that the “ freedom ” of an M.P. to 
vote according to conscience cannot be restricted by contract. One 
can sensibly talk of the “ freedom ” or “right ” which every M.P. 
has in regard to voting in Parliament, but a privilege in regard to 
such a matter could only be something that was restricted to some 
section of M.P.’s, e.g. back benchers, or some section of issues, e.g. 
on matters of conscience. In Chapman v. Honig [1963] 2 Q.B. 502; 
[1963] 2 All E.R. 513, it was not a question of a landlord’s privilege 
or of his freedom, but of his right to give a tenant notice to quit 
irrespective of his motive and of whether the landlord was in con- 
tempt of court. In Musgrove v. Chun Teeong Toy [1891] A.C. 272, 
it was not held that an alien has a “ privilege ” of entering British 
` territory, but expressly that he has neither the “right” nor the 
“licence ” to do so. Bradford Corporation v. Pickles [1895] A.C. 
587 was not about the Corporation’s privileges, but laid down that 
the Corporation’s “right” to its own water did not exclude the 
“right ” of a neighbour to divert water on his land before it reached 
the Corporation’s land. Cole v. Police Constable 443A [1937] 1 
K.B. 316; [1936] 3 All E.R. 107 ruled that a non-parishioner had no 
right to be in a church which was a Royal Peculiar and that by his 
ancient privileges the Dean had the “ power,” “authority” and 
“ right ” to exclude him. Neither in Mills v. Colchester Corporation 
(1867) L.R. 2 C.P. 476 nor in David v. Abdul Cader [1963] 3 All 
E.R. 579 is there any reference to a privilege. What was at issue was 
whether someone who satisfied the conditions for a licence had had 
any right infringed by a refusal of a licence by the person who, 
having the “authority,” “power” or “discretion” to grant a 
licence, had refused him one. 

On the other hand, though a person, who is, by the Larcency Act 
1861, section 103, “ authorised ” to affect an arrest, may be given a 
privilege; it is a privileged right or power, not a liberty. Similarly 
the remark of McKenzie King in Re Hanna (1957) 21 W.W.R. 
(N.S.) 400 that “ It is not a ‘ fundamental human right’ of an alien 
to enter Canada. It is a privilege. It is a matter of domestic policy,” 
does not show, as Dias assumes, a difference between a right and a 
liberty (i.e. Hohfeld’s “ privilege”), but between a right, which 
everyone would have in virtue of being a human being, and a 
limited permission given for special reasons. 

In order to support the Hohfeldian analysis of privilege, Dias “ 
has to allege that the reasoning in many cases is at fault. But, as 
I have already argued, neither the cases quoted concerning the 


43 Op. at. p. 256; note 3, cf. 255 on Cole v. P.C. 443A. 
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rights and duties of the policeman who fears a breach of the peace 
nor those of trade competition nor of disputes between employer 
and employee provide any good reason for supposing that the courts 
have confused rights with either privileges or liberties.“ 


ALAN R. WHITE.* 


——_—_———  _  _. 
44 I am indebted for comments on an earlier draft to m t Hull 
EU sweat y logal colleagues a 


STATUTES 


UNFAIR CONTRACT Terms Acr 1977 


Brier notes on large subjects have their problems. The Unfair Con- 
tract Terms Act 1977 raises so many issues that selection has been 
imperative and a narrative account of the Act impossible. This note 
is confined to Part I of the Act, which deals with “ non- 
international” contracts under the law of England, Wales and 
Northern Ireland. 


First Impressions 

Apart from some peculiarities of drafting (and especially the way 
in which an apparently similar legislative intention is in some cases 
expressed differently in the English and Scottish Parts respectively), 
two features of the Act strike one immediately. The first is that, 
while the controls imposed on exemption and similar clauses are 
extensive, they are still only partial. Their incidence is made to 
depend on the nature of the transaction, the status of the parties, 
the nature of the liability or obligation affected, and the type of 
clause employed. Where the controls do apply their effect varies 
between a total negation and a requirement of reasonableness. One 
result of all this is that in respect of a wide range of transactions 
the Act makes no change to the existing law. Even when controls 
do apply the relevant terms, and the contracts in which they appear, 
will, of course, still need to be interpreted and construed. It follows 
that little, if any, of the current learning on exception clauses has 
been rendered obsolete, at least overtly. 

The other immediately apparent feature of the Act is that it has 
been drafted on the firm premise that exception clauses do not 
affect the accrual of obligation but operate only as defences to 
accrued rights of action.2 Even when the Act refers to the limita- 
tion or exclusion of an obligation or duty it presupposes that the 
obligation or duty is owed by the proferens, and that he seeks to 
rely on the relevant term only as a defence. By according to all 
exception clauses a uniform character and function this premise 
enables them all to be treated alike. It also appears to provide a 
uniform justification for the imposition of controls. Its disadvantages 
are that it tends to obscure the relationship between exception 
clauses on the one hand and alternative methods of securing the 


1 The Act is the result of a private member's bill, Part II (Scotland) being added 
on Government initiative during the passing of the bill through tho legislature, It is, 


missions (1975, Law Com. No. 69; Scot. Law Com. No. 39). < 

2 The opposite view, that a limitation or exclusion of Hability ipso facto limits 
corresponding right or obligation, or prevents its accrual respectively, is argued in 
Coote, Exception Clauses (1964) Chap. I and Appendix. More recent dicta m 
that are Hsted in Coote [1970] C.L.J. 221, 229 (note 55) and (1977) 40 
MLL.R. 31, 35 (note 21), 38 (note 35). 
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same results on the other. It tends, too, to obscure the actual 
consequences of the controls imposed. 


Control in Relation to Obligation 

The ostensible intention of the Unfair Contract Terms Act is to 
create controls over the use of particular drafting techniques and, 
in so doing, to extend the incidence of the tort of negligence and 
of certain implied-by-law terms and, in respect of consensual con- 
tract terms, to limit freedom of contract. At first sight, the case for 
controlling the use of exception clauses which purport to exclude 
or restrict tort liability, or the application of implied-by-law terms, 
seems self-evidently strong. It is very easy to see these two types of 
obligation as community-imposed minimum requirements, which 
should be and are imposed independently of private will. In fact, 
though, the common law has never taken this last view. There are 
very few acts which give a claim in tort to a person who authorised 
or consented to them.’ It has sometimes been thought that negligence 
was in a different position, because of the difficulty of foreseeing a 
particular negligent act. The answer to this, of course, is that it is 
not the consent as such to a particular act which prevents its being 
a tort, but the absolution from duty and the assumption of legal risk 
which consent or permission implies.’ An agreement which negates 
the duty of care or, what in law has the same effect, absolves from 
legal liability for carelessness, is just as clearly an assumption of 
legal risk as is consent to a precise act of negligence.* Similarly, 
there are very few implied-by-law terms which the law will impose on 
the parties in the face of a contrary intention expressed in their 
contract.’ An exclusion of an implied term is as clear a way of 
expressing a contrary intention, and hence of preventing implica- 
tion,* as is an express promise dealing in positive terms with the 
relevant subject matter.” 

When it comes to consensual terms, whether express or implied, 
there can no longer be any question of protecting the incidence of 
minimum obligations imposed by law ab extra. Outside the implied- 
by-law terms, contractual obligation can arise only to the extent 
that it has been assumed. Control can be concerned solely with the 


3 Fraud is an established exception: Pearson V. Dublin Corporation [1907] A.C. 
351. Just possibly, the criminal infliction in some circumstances of grievous bodily 


620. 

4 Wooldridge v. Sumner [1963] 2 Q.B. 43, 69, per Diplock L.J.: Winfield and 
Jolowicz on Tort (10th ed., 1975), p. 616. 

5 Salmond on Torts (16th ed., 1973), p. 511. 

* Fleming, The Law of Torts (Sth ed., 1977), pp. 279 et seq., 77 et seq.; Winfield 
and Jolowtcz on Tort (10th ed., 1975), p. 615. 

T The terms implied by the Supply of Goods (Implied Terms) Act 1973 are an 
exception and may be contrasted with the equivalent terms implied by the Sale of 
Goods Act 1893. 

3 eg. Wallis v. Pratt [1910] 2 K B. 1003, 1016, per Fletcher Moulton L.J.; Kenyon 
So eroen Ltd. v. Baxter Hoare & Co. Ltd. [1971] W.L.R. 519, 522 (Donaldson 
Ss “u Lid ca ‘). 

? e g. Cosmopolitan Shipping Co. v. Hatton and Cookson (1929) 35 Com.Cas. 113, 
117-118, per Scratton L.J. 
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manner of its assumption. To insist that a party has undertaken a 
particular liability in contract when he has expressly negated any 
such intention is, if not merely perverse, to treat the law of con- 
tract as if it were an arm of public law.!° However justifiable it 
may be for the Unfair Contract Terms Act to impose controls on 
the use of particular techniques of avoiding liability, it will not 
by doing so necessarily have stopped draftsmen achieving their 
former ends by the use of different techniques.’ Moreover, a form 
of control over exception clauses which starts with the condition 
that the proferens be under a liability, the legal consequences of 
which he is now seeking to limit or avoid, runs the risk of failing 
to achieve at least a part of its own limited ends.** 


The Types of Provision Affected 

Subject to a number of conditions which vary from case to case 
and to which reference will be made in due course, Part I of the 
new Act sets out to control provisions which ‘‘ exclude or restrict” 
the “ liability ” (in certain categories) of a proferens.** Section 13 
includes with the provisions so affected those which seek to achieve 
a similar result by imposing conditions on enforcement, or by 
excluding or restricting rights and remedies, or the rules of evidence 
or procedure. Indemnity clauses are also covered (section 4) as are 
collateral undertakings not to sue to enforce rights arising from 
any other contract (section 10).'* On the other hand, agreements in 
writing to submit differences to arbitration are expressly excluded 
from the scope of Part I (section 13 (2)). 

In general the controls are directed to contractual limitations and 
exclusions of liability, but mere notices are also covered where the 
control is over the exclusion of liability in negligence (sections 2 
and 5). Finally, section 13 (1) provides that to the extent that sections 
2 and 4 to 7 prevent the exclusion or restriction of liability they also 
prevent excluding or restricting liability by reference to terms or 
notices which exclude or restrict the relevant obligation or duty. 

Part I of the new Act does not purport to deal with the initial 
question whether a limiting or excluding term forms part of a con- 
tract. There is, however, a statement in section 11 (2) that that sub- 
section (which deals with the test of reasonableness in relation to 
sales of goods and the transfer of possession in goods) shall not 
prevent a finding in accordance with any rule of law that the clause ' 





10 “ A man cannot be sald voluntarily to be undertaking a responsibility if at the 
very moment when he is said to be accepting it he declares that in fact he bs not ”: 
Hedley Byrne v. Heller [1964] A.C. 465, 533, per Lord Devlin. 

11 As, for example, by reducing primary obligations to “ hawk sire ": Wedderburn 
(1960) 5 J.S.P.T.L. 142, 146. 

12 As might be sald to have been demonstrated by Overbrooke Estates Ltd. v. 
Glencombe Properties Lid. [1974] 1 WLR. 1335, noted [1975] CLJ. 17. 

13 gs, 2, 3, 5, 6, 7, 8 and 13. By s 2 (2), the operation of ss. 2 to 4 and 7 is 
subject to the exceptions listed in Schedule 1. 

14 To meet Gore v. Van der Lann [1967] 2 Q.B. 31 and Snelling v. Snelling 
[1972] 1 AD E.R. 79. 
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complained of is not a term of the contract. The need for this 
provision, limited as it is to a narrow group of contracts and to 
rules of law rather than to matters of evidence, is not immediately 
apparent. It has no parallel in the Report of the Law Commissions 
and was perhaps inspired by its differently expressed but more 
obviously justifiable equivalent in (the Scottish) Part II of the Act 
(section 24 (2)).35 


Liability for Negligence 

The first set of controls imposed by the Act relates to liability 
for “negligence” which is defined by section 1 to include, not 
only any common law duty to take reasonable care or exercise 
reasonable skill, but also any obligation of a similar kind arising 
from the express or implied terms of a contract. There is also an 
express inclusion of the common duty of care under the Occupiers’ 
Liability Act 1957. By section 1 (4) “negligence” includes any 
breach of duty or obligation which was inadvertent or unintentional. 
The definition raises the question whether, so far as it affects tort 
liability, it is confined to the tort of negligence and whether, so far 
as its concerns contract, it includes the careless performance of an 
ordinary absolute promise. As to the first of these points, the tort of 
negligence is not the only one which depends, at least in part, on 
an absence of care. So, too, do nuisance! and trespass,!’ for 
example. The Law Commissions appear to have intended to cover 
only the tort of negligence, but to have envisaged that that tort 
could overlap with other torts.1* A claimant who could show 
nuisance or trespass due to negligence would probably also have an 
alternative claim under the tort of negligence. The Act, however, 
refers to “ any common law duty to take reasonable care or exercise 
reasonable skill ” and may therefore be wide enough to cover torts 
other than negligence. With careless performance of a contract, the 
position is not so clear. The reference in section 1 (1) (a) is to an 
obligation arising from the express or implied terms of a contract 
to take reasonable care or exercise reasonable skill. Unless the 
argument prevails that the greater must always include the less, the 
contract terms affected must surely be confined to express or implied 
undertakings which directly promise the exercise of skill or care. If 
this were not so (and since the controls over the limitation or 
exclusion of liability for negligence apply to things done in the 
course of business, whether the contract is a commercial or a con- 
sumer one) almost every promise in a very wide range of non- 
consumer contracts would be caught by the Act. On the words used 
in section 1 (1) (a), such a wide interpretation would certainly not 
be a necessary one. At the other end of the scale, nothing is said 

15 s, 11 (2) ts directed to the term, s. 24 (2) to its incorporation. 

16 Bolton v. Stone [1951] A.C. 850; Goldman v. Hargrave [1967] 1 A.C. 645. 

1! Stanley v. Powell [1891] 1 Q.B. 86; Fowler v. Lanning [1959] 1 QB. 476; 


Letang v. Cooper [1965] 1 Q.B. 232. 
18 Second Report on Exemption Clauses, loc. cit., supra, note 1, p. 133. 
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about obligations lower than that of reasonable care. Examples are 
the duty of common humanity in relation to trespassers,** and 
perhaps the liability for what used to be called “ gross negligence” 
under certain types of bailment,?° and the duty which arises under 
the Hedley Byrne tort.” To the degree that they are capable of 
exclusion,’ such duties could presumably not. be affected by the 
Act. 

Of the controls over the exclusion of negligence liability imposed 
by the Act, two are absolute. By section 2 (1), liability for death 
or personal injury resulting from negligence cannot be excluded 
by reference to any contract term or notice. And by section 5 tort 
liability for loss or damage from defects in consumer goods while 
in consumer use cannot be excluded by a manufacturer or dis- 
tributor by reference to any term or notice contained in a 
guarantee.?? In the latter case, both personal injury and property 
damage are covered. Apart from these two cases, control over the 
exclusion of liability for negligence takes the form of a reasonable- 
ness test (section 2 (2)). 

It is to be noted that all of these provisions assume that the 
proferens is under liability. What, then, of a proferens who is not 
under any such liability, because he has been absolved from duty 
and has therefore not committed a legal wrong? Section 13 (1), 
which prevents the restriction or exclusion of liability by the exclu- 
sion or restriction of the relevant obligation or duty, does not in 
terms add very much since it, too, assumes the existence of liability. 
The Act, following the Law Commissions in this, has sought to meet 
the difficulty by providing in section 2 (3) that where a contract 
term or notice purports to exclude or restrict liability for negligence, 
a person’s agreement to or awareness of it is not, of itself, to be 
taken as indicating his voluntary acceptance of any risk. The 
reference is, of course, to the volenti plea and the intention is 
obviously to ensure, to the degree stated, that a person is both 
volens and sciens, even when his assumption of risk is in writing. 
However, this subsection is expressed to extend only to terms or 
notices which purport to exclude or restrict “liability.” It is not 
expressed to “prevent” the actual exclusion or restriction of 
liability. Read strictly, therefore, section 13 (1), which applies only 
to the extent that the Act “ prevents” the exclusion or restriction 





19% British Railways Board v. Herrington [1972] A.C. 877. 

20° Houghland v. R. R. Low (Luxury Coaches) Ltd. [1962] 1 Q.B. 654. 

21 M.L.C. v. Evatt [1971] A.C. 793, which, it might be argued, requires the 
application of professional skill and competence rather than of reasonable akil] or 
care. Hedley Byrne v. Heller [1964] A.C. 465 is, incidentally, one case whore it has 
been recognised (at pp. 533, 540) at the highest level, not only that the presence of an 
exception clause prevented the very existence of a tort, but also that a person could 
not be sald to be assuming a ltabiltty at the very moment that he declered he did not. 
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of any liability, would not be relevant.* But even assuming that it 
were relevant, neither section 2 (3) nor section 13 (1) is in terms 
expressed to cover a term or agreement which prevents the 
proferens having any liability or obligation to exclude. That being 
so, section 2 (3) does not, as worded, apply to terms by which neither 
liability nor obligation is “ restricted ” or “ excluded ” but by which, 
in positive terms, the risk of loss or damage is assumed, or the 
proferens is absolved from duty. 

But assuming that the courts will, in practice, be disposed to 
approach section 2 (3) in a rather more “ large and liberal ” manner 
than that just suggested, it will still be necessary for them to have 
regard to the collateral effects of any broader interpretation, 
particularly in relation to section 3. 


Contract liability ` 

Problems of the kind just adverted to are raised more acutely 
by section 3, which deals with contract liability. The section applies 
only to business liability where one party is dealing as consumer or 
on the other’s written standard terms of business. The control 
imposed is a requirement of reasonableness. The section provides, 
first, that a proferens cannot, by reference to any contract term 
when himself in breach of contract, exclude or restrict any liability 
of his in respect of the breach, without attracting the control. It is a 
Sine qua non, therefore, that the proferens must have committed a 
breach of contract. The subsection can have no application where 
the act complained of is, for whatever reason, not a breach. This 
means that a wide range of exception clauses would be excluded 
from the control, unless they were held to fall under section 13 (1). 
As has already been stated, this latter subsection in turn assumes the 
pre-existence of some obligation or duty to be excluded. If it is held 
to apply to exceptions from obligation, as distinct from exemptions 
from “‘ liability,” where will the line be drawn—at a horse warranted 
sound except for hunting? or at a promise to provide a cargo 
unless prevented by unavoidable hindrances?** or at a contract’ to 
paint a house except for the roof? 

Secondly, without attracting the control, the proferens cannot, 
by reference to any contract term, claim to be entitled to render 
a contractual performance substantially different from that which 
was reasonably expected of him. Taken by itself, this seems to mean 
that the proferens is not allowed to plead, or base a claim on, any 
performance which, even if it conforms with the contract, is sub- 


M In relation to non contractual notices s. 11 (3) provides that the requirement 
of reasonablences should be related to the circumstances obtaining when the lability 
This 


clause prevented there being any breach. 
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stantially different from the performance the other party reasonably 
expected of him. No guide is provided for determining what con- 
stitutes a reasonable expectation, nor is it stated that the expectation 
must be known, or apparent, to the proferens. In their note to the 
original clause, of which section 3 is a substantial redraft, the Law 
Commissions stated that, in deciding what was reasonably expected 
of the proferens, the terms of the contract would not be conclusive 
and that regard would be had to all the circumstances.” It is to be 
hoped that the courts will approach this aspect of their task with 
a measure of caution. The subject matter in this instance is not 
restricted to clauses exempting from or limiting liability but extends 
to any provision in the contract whatever. To the extent that a court 
prevents the one party’s reliance on a contract and substitutes for 
the contractual terms what it conceives to be the reasonable 
expectations of the other, it will be creating new law for them both. 

Thirdly, again without attracting the control, the proferens 
cannot claim to be entitled, in respect either of the whole of his 
contractual obligation or of any part of it, to render no perform- 
ance at all. Again, the reference is to reliance, not just on 
exemption clauses, but on any contract term. On a literal inter- 
pretation, this provision would have relatively little effect, since it 
presupposes that the proferens makes his claim in respect of a 
contractual obligation in fact owed by him. By reason of his excep- 
tion clauses, he would, at least in a good many cases, never have 
assumed the obligation in the first place. No prohibition of his so 
claiming could alter that jurisprudential fact. In practice, of course, 
this is unlikely to be the interpretation adopted in most courts. But 
the alternative, which is to ascribe obligation to the proferens with- 
out reference to the term on which he claims to rely, is fraught with 
unwelcome possibilities. It could mean, for example, that in the 
classic case of a horse warranted sound “except for hunting,” a 
proferens who had supplied a horse unfit for hunting but other- 
wise sound could, because he had rendered no performance at all 
of a part of a purely notional contractual “ obligation,” have to 
take his chance of showing that the exception satisfied the require- 
ment of reasonableness. The same would no doubt apply to a pro- 
mise to perform unless prevented by unavoidable hindrances ** or, 
indeed, to any condition upon which the proferens’ obligation to 
perform might depend such as, for example, the payment of a deposit 
or a prepayment of the purchase price. One wonders, too, what the 
judicial reaction would be to a standard “ honour ” clause,** or to 
the much more common “ subject to contract ” condition.”° 


nn 
17 Loc. cit. supra, note 1, p. 119. 
28 The Angelia (supra, note 26). 
3° Rose & Frank v. Crompton & Bros. [1975] A.C. 445, where the House of 
Lords held that an honour clause prevented the accrual of obligation. 
. 30 These clauses, too, have been held to prevent the accrual of obligation; e.g. 
Tiverton Estates Ltd. v. Wearwell Lid. [1975] Ch 146. 
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Statutory obligation and implied-by-law terms 

Part I of the new Act contains reference to two types of statutory 
obligation, the terms implied by the Supply of Goods (Implied 
Terms) Act 1973 (section 6) and the Liability for Misrepresentation 
Act 1967 (section 8). In both cases the purpose of the reference is 
to substitute for the existing reasonableness test the equivalent 
requirements of the new Act.*! The other major reference is to 
contracts (other than of sale or hire purchase) under which the 
ownership or possession of goods passes (section 7). The Act does 
not purport to imply any particular terms into such contracts. But 
to the extent that the law does imply obligations “ from the nature 
of the contract,” and those obligations are equivalent to the ones 
imposed by the Supply of Goods (implied Terms) Act 1973, controls 
are imposed comparable with those which govern contracts for the 
sale of goods and of hire purchase. This means that as against a 
consumer, liability cannot be excluded for non-correspondence with 
description or sample, nor where the obligation is for quality or 
fitness for purpose. As against a non-consumer, the reasonableness 
requirement is imposed, and this requirement is also applied to both 
consumer and commercial transactions where the liability is in 
respect of the right to transfer ownership or possession, or of a right 
to quiet possession. It should be noted that the controls apply only 
where the obligation arises by implication of law from the nature of 
the contract. They would not apply to obligations implied on other 
grounds, nor, in terms, would they apply where there were express 
provisions governing the same subject-matter, unless the court adopts 
the view that supposed obligations are to be implied willy-nilly, 
regardless of the express terms of the contract. 


The reasonableness requirement 

The heart of the Unfair Contract Terms Act is, of course, the 
reasonableness requirement. On its terms and, especially, on the 
way in which it is administered, will depend the main scope of 
the changes and the degree to which they will affect such things’as 
business confidence and the allocation of risk. 

Section 11 defines the reasonableness requirement in relation to a 
contract term as being that the term shall have been a fair and 
reasonable one to be included, having regard to the circumstances 
which were or ought reasonably to have been known to or in the 
contemplation of the parties when the contract was made. The 
section then proceeds to add some specific guidelines (Sched. 2) 
but these apply only to the controls imposed by sections 6 and 7 on 
contracts involving the sale or possession of goods. Next, in respect 
of non-contractual notices, section 11 (3) requires that it should be 

31 No attempt has been made to meet the point, demonstrated in Overbrook 


Estates Lid. v. Glencombe Properties Lid. [1974] 1 WLR. 1335, that a notice 
limiting the authority of an agent can cffectively prevent tho accrual of liability for 
misrepresentation. 
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fair and reasonable to allow reliance on the notice, having regard to 
all the circumstances obtaining when the liability arose, or (but for 
the notice) would have arisen. Subsection (4) makes special pro- 
vision for terms or notices limiting the quantum of liability. Finally, 
section 11 (5) places the onus of showing reasonableness on the 
person so claiming. 

As to the ordinary requirements in relation to contract terms and 
non-contractual notices, several comments could be made. In the 
case of the former, regard is to be had to “ the circumstances,” not 
to “ all the circumstances,” as is to be the case with non-contractual 
notices. In the case of contract terms, the circumstances are to be 
those known to or within the contemplation of “ the parties.” The 
use of the plural may suggest that the knowledge or contemplation 
is to be that of both parties, in which case the requirement would be 
consistent with the conventional approach to contract matters. By 
contrast, when the section deals with non-contractual notices, no 
reference is made at all to the contemplation or knowledge of the 
parties. With contract terms, the reference is to knowledge or con- - 
templation when the contract was made. With notices, the relevant 
time is that when the liability arose. 

In providing guidelines in respect of contracts dealing with the 
supply of goods, but not otherwise, the Act follows the recom- 
mendations of the Law Commissions.” The Supply of Goods 
(Implied Terms) Act 1973 contains guidelines ** and it was con- 
sidered important that the controls now appearing in section 7 
should follow a similar pattern. But apart from that special case, 
the Commissions were concerned lest guidelines be taken to limit 
the range of circumstances which a court might consider, or to give 
to the circumstances listed an importance which they did not merit. 
The guidelines the Act does provide relate to such things as the 
relative bargaining positions of the parties, the choices available to 
the customer and his knowledge of the contract, and whether or 
not the article was supplied to special order. Such considerations 
would, no doubt, be relevant in relation to contract terms generally, 
given that they qualified in other respects. The guidelines contain no 
reference to the availability of insurance cover to the parties. There 
is such a reference, however, in section 11 (4), which deals with 
contract terms and notices which limit liability to a specified sum. In 
these cases, regard is required to be had to the resources which the 
proferens could expect to be available to him for the purpose of 
meeting the liability should it arise, and how far it was open to the 
proferens to cover himself by insurance. The intention here is to 
meet the problem of consequential loss, the quantum of which may 
be disproportionately large, and insurance cover difficult to obtain.** 
OO E ES 

33 Loc. cit. supra, note 1, pp. 71 et seq. 


a3 Supply of Goods (Implled Terms) Act 1973, sa. 4, 12 (4). 
H The problem the leglalature had particularly in 
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As expressed, the subsection might be thought to penalise the 
prosperous, and to make liability depend on the accidental factors 
of whether the proferens were or were not solvent, or in a big or 
small way of business. There could be little objection to this in the 
case of contract terms if, as has been suggested, the circumstances, 
to be relevant, have to be known to both parties. In the case of a 
large claim against a small or insolvent business, the question would, 
from problems of enforcement, probably be unreal anyway. 

The practical effects of the Unfair Contract Terms Act 1977 
are going to depend, in very large measure, on whether, in applying 
the reasonableness requirements, the courts treat every case as 
unique, or instead quickly lay down standard tests. The latter was 
the course followed in the application of the “ just and reasonable” 
requirement of section 7, Railway and Canal Traffic Act 1854. 
There, it was soon established that a contract of carriage was reason- 
able if the customer were given a choice of carriage at owner’s or 
carrier’s risk at alternative rates of freight. The Law Commissions 
thought this solution had been a good one ** and, in theory, it does 
offer convenience to the customer, avoids the costs of double 
insurance, and causes a minimum of interference with ordinary 
market factors.*’ Moreover, the principle can be applied beyond 
carriage to a wide range of transactions. Nevertheless, if the pro- 
vision of alternative rates should be adopted as a standard fulfilment 
of the requirement of reasonableness, it seems likely that the impact 
of the new Act will be considerably reduced. The reason lies in the 
characteristic human tendency, when given a choice, to go for the 
lower price and hope for the best. It can be argued that a prime 
objective of any consumer protection legislation should be to justify 
the aspirations of those who want both to have their cake, and eat 
it. 

A final point about the requirement of reasonableness is the 
effect which a finding adverse to a term or notice will have on its 
application. The Law Commissions provided in their draft (England 
and Wales) Bill that a term should be ineffective “to the extent 
that ” it was shown not to comply with the reasonableness require- 
ment.** Clearly, this envisaged that an offending term could continue 
to have effect to the extent that it was reasonable. In Part I of the 
new Act as passed, the formula used is that a person cannot by 
reference to a term or notice exclude his liability “ except in so far 
as” the reasonableness requirement is satisfied.” Part I employs a 
different formula again. A term of a contract is to “ have no effect 
may in any erent find ft difficult to prove that the failure of the alarm was the cause 
of tho loss: Allen Peter (Jewellers) Ltd. v. Brocks Alarms Lid. [1968] 1 Lloyd's 
Eg Pesk v. North Staffordshire Ry. (1863) 10 H.L.C. 473. 

36 Loc. cit. supra, note 1, p. 27. 

37 The alternative rates would, of course, themselves have to be reasonable. 

38 Loc. cit. supra, note 1, p. 118. 


ye ee Tie wena gly Mego fat as, arb ned tha 6 (3) ane! 
7 (3). 
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if it was not fair and reasonable ” to incorporate it in the contract.“* 
This last clearly would prevent any part of a non-conforming term 
having effect, however reasonable it might be. The Part I formula, 
like that of the Law Commissions, appears to envisage that a term 
or notice can be enforced to the extent that it is reasonable. It seems 
likely that the courts, while being prepared to strike out non- 
conforming passages (a sort of “ blue pencil ” test), would decline to 
redraft a clause in order to save it. In between, there are terms 
capable of bearing a reasonable and an unreasonable meaning. One 
assumes the reasonable meaning would be ascribed to them. Then 
there are terms which are unreasonable in some circumstances and 
not in others. The Law Commissions intended that the circum- 
stances obtaining at the time of reliance on the clause should be 
taken into account.‘? The emphasis of the Act as passed, is on the 
time at which the contract is made. Nevertheless, under the Part I 
formula, there would seem to be no call to characterise as unreason- 
able and ineffective a clause which was capable of reasonable 
application and which had reasonable application in the circum- 
stances which had arisen. In all this, of course, something is going 
to depend on what the courts decide is meant by the words “ term ” 
and “ notice.” 


Discharge for breach 

In Harbutt’s “ Plasticine ” v. Wayne Tank and Pump Co. Ltd.,“ 
the Court of Appeal held that an exception clause which, on its 
proper construction, applied to the events which had occurred, 
nevertheless could have no effect once, in reliance on those same 
events, the contract had been discharged for breach. It seemed to 
the Law Commissions,** as to others,“ that the result of this decision 
could be to deny effect to a contract term notwithstanding that the 
court had found that it met the reasonableness requirement. 
Accordingly, section 9 (1) provides that where the reasonableness 
requirement applies, a contract term may be found to comply (and 
be-given effect to) notwithstanding that the contract has been term- 
inated, either by breach or by a party electing to treat it as 
repudiated. The section also provides (subs. (2)), from what 
seems an excess of caution, that mere affirmation of a contract by a 
party entitled to treat it as repudiated shall not, of itself, exclude 
the requirement of reasonableness. 

While section 9 (1) appears to meet the precise difficulty raised by 
Harbutt’s “ Plasticine,” it is doubtful, in the light of what has 
happened since the Law Commissions’ Report, whether it will now 
have its intended effect. The Harburt decision was based on the 
premise that the effect of a discharge for breach was a rescission 

41 Loc. cit. supra, pote 1, pp. 69-70. 

42 [1970] 1 Q.B. 447. 


43 Loc. cit. supra, pote 1, pp. 76-79. 
4t e.g. Benjamin’s Sale of Goods (1974), pp. 454-455 (F. N. B. Reynolds). 
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of the contract and that it was this rescission which deprived an 
exception clause of its effect. But it has since been held in Wathes 
(Western) Ltd. v. Austins (Menswear) Ltd. that an exception 
clause is deprived of its effect by a discharging breach, even though 
the party concerned elects to affirm rather than rescind the contract. 
The stated rationale was that, as a matter of construction, the 
relevant clause did not apply to the breach which would have 
justified a discharge in that case. But the judgments show more 
concern with following Charterhouse Credit Co. Ltd. v. Tolly ** 
than with a detailed consideration of the words used in the con- 
tract document. On this approach section 9 (1) would, in most cases, 
be rendered irrelevant by a finding that “as a matter of construc- 
tion” the exception clause had no application to the events which 
had occurred. 


Potential side-effects of the Act 

It has already been mentioned that the new Act does not purport 
to alter the existing common law rules governing the construction 
of contracts and the interpretation of exception clauses. And, of 
course, it also leaves untouched large categories of contract, par- 
ticularly in the commercial field. Nevertheless, it seems at least 
possible that the Act could have collateral effects in these two 
fields) As Professor Llewellyn has suggested,’ the common law 
appears to contain two distinct sets of rules governing the interpreta- 
tion and construction of contracts. The one is aimed at finding the 
true meaning of the document; the other is concerned, rather, with 
“avoidance,” “ misconstruction” and “remodelling.” The rules 
relating to exception clauses tend to fall into this second category, 
though there is some authority for suggesting some difference in 
approach between consumer contracts in common form on the one 
hand and negotiated or commercial contracts on the other.** Con- 
ceivably, in cases where the Act imposes controls, the courts will 
now feel less pressure to ‘‘ misconstrue ” in order to achieve wha 
they see to be substantial justice. Equally, in those areas where no 
control is imposed, the very fact that the legislature has chosen to 
leave well alone may encourage the courts, in their turn, to seek for 
a true construction rather than an artificially restrictive one. 
Nevertheless, such results cannot be regarded as inevitable. The 
power of precedent being what it is at common law, the chances 


43 [1976] 1 Lloyd’s Rep. 14. Noted by F. M. B. Reynolds (1976) 92 L.Q.R. 172 
and Coote (1977) 40 M.L.R. 31, 43-44. And see now Levison v. Patent Steam 
Carpet Cleaning Co. Ltd. [1977] 3 W.L.R. 90. 

48 [1963] 2 Q.B. 653. 
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must be high that the old rules will still be applied in full force. 
Certainly, the opportunity for such application will remain. 
Questions of reasonableness can arise only if the relevant term has 
first been construed to apply in the events which have occurred. And 
in respect of contracts and terms falling outside the Act, the absence 
of statutory control may suggest to the courts a continuing need to 
impose their own. 
BRIAN COOTE 


THe PATENTS Acr 1977 


Tue Patents Act 1977 received the Royal Assent on July 29, 1977. 
It achieved the dubious distinction of having had the highest number 
of amendments tebled against any Act in modern times; over 700 in 
the House of Lords and over 250 in the House of Commons. The 
Act modernises the British patent system, implements the European 
Patent Convention (EPC)? and the Patent Co-operation Treaty? 
and will enable the Community Patent Convention? to be imple- 
mented when it comes into force. Most of the provisions of the 
Patents Act 1977 (P.A. 77) will become effective on a day to be 
appointed; in all probability June 1, 1978.* 


The EPC and the new Act 

The EPC defines a European patent law and procedure. It enables 
applicants to obtain from the European Patent Office (EPO) by 
means of a single application a European patent which has effect as 
a national patent in one or more of the contracting states as the 
applicant desires. The examination for patentability, novelty and 
inventive step is carried out by the EPO which is situated in 
Munich. After grant there is a period of nine months during which 
the patent may be opposed on a number of grounds set out in 
Article 100 of the EPC. This is, in effect, revocation before the EPO 
within a limited period after grant. If no opposition proceedings are 
commenced or the patent survives the attack it can no longer be 
revoked before the EPO and continues its existence as a national 
patent in each of the states designated in the patent application. The 
patentee thus has a bundle of national patents. Section 77 of the 
P.A. 77 provides for the assimilation of a European patent (U.K.) 
into the British patent system by making certain provisions of the 
Act apply to it. Validity and infringement are tested before the 
British courts. 

Soon after the Act comes into force there will be in existence two 
types of patents in addition to those granted under the Patents Act 
1949 (P.A. 49), viz. new United Kingdom patents and European 


1 Convention on the Grant of European Patents, Cmnd. 5656, in force October 
7, 1977. 

3 Patent Co-operation Treaty, Cmnd. 4530, in force October 24, 1977. 

3 Convention for the European Patent for the Common Market, O.J. 1976, L. 17. 

4 ss. 84, 85 and 130 came into forces on December 31, 1977. 
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patents (United Kingdom). It is obviously undesirable to have a 
duality of standards of criteria of validity and it was the intention 
of Parliament that the laws governing the two types of patents 
should be in barmony. Although the P.A. 77 has adopted the con- 
cepts of the EPC it has in many sections departed substantially from 
it. For example, Article 52 of the EPC requires an invention to be 
susceptible of industrial application; section 1 (1) of the P.A. 77 
requires it to be capable of industrial application. Again, under 
Article 100 it is a ground of opposition that the subject matter of a 
European patent extends beyond the content of the application as 
filed; under section 72 (1) of the P.A. 77 it is a ground for revoca- 
tion that the matter disclosed in the specification of the patent 
extends beyond that disclosed in the application as filed. The 
necessity of such terminological differences was a matter of much 
debate in Parliament. The draftsman has not incorporated 
the language of the EPC into the Act but instead has followed the 
British Parliamentary practice of setting out matters in detail. The 
new Patents Court when construing section 72 (1) should in theory 
apply the same principles and arrive at the same result as the 
European Patent Office when construing Article 100. Even the 
draftsman had his doubts whether this would actually occur and 
included an “ insurance ” section in section 130 (7) which states that 
“jt is declared that [certain] sections [including section 72 (1)] are 
so framed so as to have as nearly as practicable the same effects in 
the United Kingdom as the corresponding provisions of the EPC 
.. . have in the territories to which those Conventions apply.” 


Structural changes in the British system 

The most important changes introduced by the new Act are: 

(1) the term of a patent is extended to 20 years *; the opportuni- 
ties for extension on the ground of war loss and inadequate 
remuneration’ have been abolished. Existing patents are also 
affected. The P.A. 77 divides existing patents into “old existing 
patents ” and “‘ new existing patents.” The former are those which 
have run for 11 or more years before the appointed day. Their term 
remains at 16 years with the possibility of extension under sections 23 
and 24 of the P.A. 49 but with a maximum extension of four years.’ 
New existing patents are automatically extended to 20 years with 
consequential provisions made for existing licences, Crown use, etc.?; 

(2) the procedure in the Patent Office has been streamlined. There 
is provision for early search ° and early publication.™ After publi- 
cation but before grant a third party may make observations in 
writing to the Patent Office on the patentability of the alleged inven- 
tion. Such third parties do not thereby become parties to any pro- 

5 Seo, for example, 1977 Hansard, Vol. 932, col 1452. 


® 25 (1). T ss. 23 and 24, P.A. 49. 


8 Sched. 1, para. 3. ® Sched. 1, para. 4. 
10 s, 17. 11 s, 16. 
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ceedings..? This is to prevent the long-drawn-out opposition 
proceedings possible under the P.A. 49; 

(3) opposition proceedings are abolished both for new patents 
under the P.A. 77 and for those applied for under the P.A. 49 ™: 

(4) the Patents Appeal Tribunal is replaced by a Patents Court 
which is part of the Chancery Division.‘ The right of audience 
enjoyed by patent agents before the Patents Appeal Tribunal is 
preserved before the Patents Court on appeals from the 
comptroller 74; 

(5) compulsory licences for food and medicine under section 41 
P.A. 49 have been abolished. This section had been detested by the 
pharmaceutical companies and much powerful lobbying while the 
Bill was in Parliament resulted not only in the repeal of section 41 
but also in that repeal being effective from the date of the Royal 
Assent in July 1977 and not merely from the appointed day.** 


Substantive law: patentability 

Section 1 (1) P.A. 77 defines a patentable invention as one which is 
new, involves an inventive step, is capable of industrial application 
and is not excluded from patentability by section 1 (2). These exclu- 
sions, which form a non-exhaustive list, closely follow the existing 
law. It is now made clear that inventions relating to agriculture are 
patentable.” 

One major difficulty under the P.A. 49 was the inability to secure 
patent protection for known substances which were shown to have 
hitherto unexpected medical properties. As the substance was not 
novel it could not be claimed per se and processes for the medical 
treatment of human beings have never been patentable.’* Under the 
P.A. 77 a patent can now be obtained for the new medical use of the 
known compound provided that the medical properties are revealed 
for the first time.’* Thus if the use of trundleamine (known) for the 
treatment of diabetes is disclosed, the later discovery that it is an 
effective anti-malarial agent cannot be patented. Computer pro- 
grams are excluded from patentability under section 1 (2) (o); 
however the exclusion only applies to the extent that the patent 
relates to “ the thing as such ” (section 1 (2)). Under the P.A. 49 it 
has been the practice of the Patent Office to allow claims to com- 
puters programmed in a certain way,”° methods of conditioning and 


——— 
13 


21. 
13 g, 14, P.A. 49 is repealed by s. 127 and Sched. 3. 


14g. 9%. 15 5, 102 (3). 
eee P.A. 49, repealed by s. 127 and Sched. 3. For the debates in Parliament, 
for example, 1977 Hansard (H.L.), Vol. 996, cols. 304-307; Vol. 380, cols. 779- 


805: CELC.) VoL 932, cols. 1453-1454. 

17 g, 4 (1). Since Swifts Applicaton LI 113611 R.P.C. 129 it has been the practice 
of the Patent Office to allow inven’ for agricultural processes although the 
oF ae cot paren taullny vad aul Goon ES ta higher tebanals 

18 See The Upjohn Company (Robert's) Applicaton [1977] R.P.C. 94, For success- 

ful attempts to overcome this difficulty, see Organon’s Application [1970] RP.C. 
574 and Schering A.G.'s Application [1971] R.P.C. 337. 
19 ss. 2 (6) and 4 (2) and (3). 20 Slee and Harris’s Applications [1966] R.P.C. 194. 
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operating a computer,”* methods of transmitting data and methods 
of controlling a system of computers.” The wording of section 1 (2) 
would seem to allow this practice to continue although it was the 
firm recommendation of the Banks Committee °? that a claim to a 
computer program in whatever form the invention was presented 
should not be allowed. This is borne out in the ‘“‘ Guidelines for the 
Examination of European Patents” when discussing the similar 
wording in the EPC.** Whether this will be the approach of the 
court is difficult to predict; hitherto the wording of the claims has 
been adhered to very strictly, but this may change under the P.A. 
77 dispensation.** 


Validity 

The sole grounds on which validity may be contested are set out 
in section 72, P.A. 77. Most of the old grounds have been retained, 
but lack of utility has gone completely. False suggestion is no longer 
a ground of revocation but where the false suggestion is a false 
claim to priority?’ the sanction is loss of priority. The most 
important ground of revocation is that the invention is not a patent- 
able invention (section 72 (1) (@)); this subsumes patentability, 
novelty and obviousness. Under section 2 (2) the state of the art for 
both novelty and obviousness comprises all matter which has been 
made available to the public 7* (whether in the United Kingdom or 
elsewhere) in any manner whatsoever. The same standards are 
applied both before and after grant in contrast to the position under 
P.A. 49 where a lower standard was applied in pre-acceptance pro- 
ceedings. Secret user is excluded from the state of the art by the 
words ‘‘ made available to the public ” and so too is mere user where 
the use does not give the knowledge of the invention to the public.** 
Secret user is thus no longer a ground of revocation 7°; however, the 
person who has been secretly using the invention prior to the priority 
date of the patent has, under section 64, a personal defence to an 
infringement action. The state of the art also includes, but for 
the purposes of novelty only, matter contained in an application for 
another patent, having an earlier priority date, which was published 
on or after the priority date of the patent under consideration. Prior 





31 Bodger’s A pplication [1970] R.P.C. 36. 
23 Burroughs Corporation (Perkin’s) A pplication [1974] R.P.C. 147. 
23 Report of the Committee to Examine the Patent System and Patent Law (1970), 
Cand. 4407, para. 487. 
24 Guidelines, Part C, Chap. IV, p. 64. 
Sty Aor Stampo; Nolan’s Application [1977] FS.R. 425, where a claim to a 
a surgical dressing 


p 
; 
l 


(C.A). 39 See, for example, Monsanto's (Brignac) A pplication [1971] R.P.C. 153. 
30 Seo s 32 (1) (5), P.A. 49. 
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claiming as such *' is thus no longer a ground of revocation as the 
contents of the earlier patent constitute part of the state of the 
art for an attack based on lack of novelty. 


Interpretation of claims and infringement 

The British approach to defining the nature and scope of an 
invention has been to confine attention to the claims: “the 
forbidden fleld must be found in the language of the claims and not 
elsewhere . . . there is no such thing as infringement of the equity 
of a patent.” ** This strict approach received only a slight gloss in 
the form of the “ pith and marrow ” doctrine.** Section 125 (1) now 
provides that an invention shall “ be taken to be that specified in a 
claim . . . as interpreted by the description and any drawings... .” 
This wording is modelled closely on Article 69 of the European 
Patent Convention. This Article was itself the subject of much con- 
troversial debate and a Protocol on its interpretation was adopted 
in order to make it clear that the correct approach to the extent of 
the protection conferred by a patent was neither the British nor the 
German but somewhere between the two (I). Section 125 (3) pro- 
vides that Protocol shall apply to section 125 (1) as it applies for the 
purposes of Article 69. The question of textual infringement will 
doubtless be difficult to answer for many years to come. Section 60 
defines for the first time what types of activity constitute an infringe- 
ment. Contributory infringement, as distinct from inducing others 
to infringe, is now recognised.” Certain types of activity, such as 
acts done privately and for non-commercial purposes, acts done for 
experimental purposes relating to the subject-matter of the invention 
and the extemporaneous making up of prescriptions, are specifically 
excluded from infringing acts by section 60 (5).** It is now per- 
missible to make threats of infringement proceedings against the 
importer or manufacturer of infringing articles *" although threats 
against others are still actionable.* 


Employee inventions 

Section 39 provides a code setting out the ownership of inventions 
made by employees. There is no alteration of the common law posi- 
tion: the employer is the owner of inventions made by the employee 
in the normal course of his duties or where a task has been 
specifically assigned to him or, where he was not employed to invent, 


31 See s. 32 (1) (a), P.A. 49. 

33 Blectric & Musical Industries Ltd. v. Lissen Ltd. (1939) 56 R.P.C. 23 at 39. 

83 See, for example, Van der Lely N.V. v. Bamfords [1963] R.P.C. 61; Rodi and 
Weinenberger v. Showell [1969] R.P.C. 367; and Beecham Group Ltd. v. Bristol 
Laboratories Ltd. [1978] R.P.C. 153. 

H See, for example, Innes v. Short (1898) 15 B.P.C. 449. 

35 s 60 (2). 

38 See, for example, Frearson v. Loe (1878) 9 Ch.D. 48. 

ar s, 70 (4). 

38 g, 70. 
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where his duties and particular responsibilities are such that he has 
a special obligation to further his employer’s interests. Section 40, 
however, introduces a new concept: an award scheme for employees 
whose inventions turn out to be of outstanding benefit to the 
employer, whether the invention originally belonged to the employer 
or was assigned to him by the employee. The court or the 
Comptroller is given the jurisdiction to award compensation to the 
employee where it appears inter alia that the benefit derived by 
the employee is inadequate in relation to the benefit by the employer 
from the patent.*® Section 40 only applies where there is no collec- 
tive agreement between the employee’s trade union and the employer 
which provides for the payment of compensation. 


Mary VITORIA. 


3° s, 40 (2) (c). 
4. s, 40 (3). 


NOTES OF CASES 


UNJUST ENRICHMENT AND THE MONEYLENDERS ACT 


In Orakpo v. Manson Investments Ltd.’ the plaintiff financed & 
series of property transactions by loans from the defendant money- 
lender. When the property market collapsed he was unable to meet 
his obligations and, after discovering that the memoranda required 
by the Moneylenders Acts were incomplete or incorrect,” he sought 
a declaration that the contracts and the securities given for the loans 
were unenforceable. Although the parties were bargaining at arms 
length and the moneylenders did nothing which was not perfectly 
straightforward * the borrower was successful in both the Court of 
Appeal and the House of Lords. He was allowed to keep both the 
money advanced (£89,000) and the properties purchased with it. 

The defendant’s main argument was based on a type of subroga- 
tion. The purpose of the loan was to enable the plaintiff to discharge 
charges on property he already owned and to finance the acquisition 
of property which he had contracted to buy. It was agreed that the 
money would be used for this and the property would be charged in 
the defendant’s favour. The claim, based on Congresbury Motors 
Ltd. v. Anglo-Belge Finance Co. Lid., was that the defendant was 
entitled to the security represented by the previously existing charges 
and unpaid vendors liens. The Court of Appeal accepted that in 
principle a remedy was available on these facts but held that since 
the defendant’s cause of action had accrued more than 12 months 
before its commencement it was barred by section 13 (1) of the 
Moneylenders Act 1927.6 The House of Lords accepted this 
technical argument, which had not been considered in Congresbury 
Motors, but denied that subrogation was possible and overruled 
Congresbury Motors.‘ The majority judgments, especially those of 
Lord Diplock and Lord Salmon, are of wider interest in that they 
appear to condemn the principles of restitution to exist as a 
wilderness of single instances. Lord Diplock said’: 

“|, [T]here is no general doctrine of unjust enrichment 
recognised in English law. What it does is to provide specific 
Pe RG AA A a ea CR, Pr da eee ee EN 


memorandum misstated the date of the loan and another omitted another term. 

3 [1977] 3 W.L.R. 229, 231 (Lord Diplock, quoting Walton J. at first Instance). 

4 [1971] Ch. 81, noted 34 M.L.R. 207 (Birks). 

x On the ground that the claim by subrogation was a claim for the “ enforcement 
of any... security taken . . . in respect of any loan,” see [1977] 3 WLR. 229, 
232 This ts discussed infra fn relation to s. 6. 

¢ This case was vulnerable to attack after Capital Finance Co. Ltd. v. Stokes 
[1969] Ch. 261. Cf. Goff and Jones, The Law of Restitution, p. 377, note 19, for 
a way round this diffculty. 

1 [1977] 3 W.LR. 229, 234. 
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remedies in particular cases of what might be classified as 
unjust enrichment in a legal system that is based on the civil 
law. There are some circumstances in which the remedy takes 
the form of ‘ subrogation,’ but this expression embraces more 
than a single concept in English law. It is a convenient way of 
describing a transfer of rights from one person to another, with- 
out assignment or assent of the person from whom the rights 
are transferred and which takes place by operation of law in 
a whole variety of widely different circumstances. Some rights 
by subrogation are contractual in their origin, as in the case of 
contracts of insurance. Others, such as the right of an innocent 
lender to recover from a company moneys borrowed ultra vires 
to the extent that these have heen expended on discharging the 
company’s lawful debts, are in no way based on contract and 
appear to defeat classification except as an empirical remedy to 
prevent a particular kind of unjust enrichment. 

This makes particularly perilous any attempt to rely on 
analogy to justify applying to one set of circumstances which 
would otherwise result in unjust enrichment a remedy of 
subrogation which has been held to be available for that purpose 
in another and different set of circumstances.” 


There is some irony in the adoption of this approach, reminiscent 
of the minority judgments in Donoghue v. Stevenson,” in the very 
same year the principle of unjust enrichment was first mentioned 
in a British statute.” 

The justification for sanctioning what was manifestly an 
undeserved enrichment comes out most clearly in Lord Edmund- 
Davies’s judgment. He said?* that to give relief by subrogation 
“would be to enable the Court to express a policy of its own in 
regard to moneylending transactions which would be in direct con- 
flict with the policy of the 1927 Act itself.” Leslie v. Shiel% pro- 
vides a parallel: there a person who was induced to lend money to 
an infant by a representation that the infant was of age, failed to 
recover the sum lent. The Infants Relief Act 1874 made no distinc- 
tion between contracts of loan and contracts for the supply of 
goods: both were “ absolutely void,” but it is reasonably clear from 
Lord Sumner’s treatment of the earlier case of Stocks v. Wilson @ 
that a distinction is to be made between restitution by doing the 
very thing prohibited, in the case of loans repayment, and other 
forms of restitution. The former is not allowed because it directly 
subverts the policy of the law. Although the reasoning in Leslie v. 
Shiell proceeded on the now discredited implied contract theory of 


* [1932] A.C. 562. See eapectally pp. 577-578, 600-601. 
* 8. 7 (4), Torts (Interference with Goods) Act 1977, noted [1977] CL.J. 248 


, (R-EM.). 
11 [1914] 3 K.B. 607 esp. at pp. 613, 618-619. 
12 [1913] 2 KB. 235. 
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restitution the result is defensible.** Barclays Bank Ltd. v. Quistclose 
Investments Ltd.‘ shows that the characterisation of an obligation 
as a contractual debt does not preclude the simultaneous existence 
of equitable obligations with a similar content. It is therefore the 
direct conflict rather than the contract which can blot out the 
equity. 

The question then becomes whether there was in fact a direct 
conflict in Orakpo. Section 6 (1) of the Moneylenders Act states 
that “ No contract for the repayment by a borrower of money lent 
to him... and no security given by the borrower . . . shall be 
enforceable. . . .” '* The essential point is therefore the House of 
Lords’ proposition that any claim to this type of subrogation must 
be based on the presumed mutual intentions of the borrower and 
lender, i.e. on contract,’* and it is at this point that difficulties 
appear. 

Two of the judges’ cited no authority for this proposition and 
two others ** relied on Wylie v. Carlyon,** a case in which the con- 
tract of loan was untainted by any infirmity. As the reason for 
seeking a remedy in many of these cases is the infirmity of the 
contract of loan rather than the desire for priority or, as in the 
typical subrogation case, the desire to reduce the cost of having 
made a payment,” Wylie v. Carlyon should not be seen as conclu- 
sive. The cases on, for instance, ultra vires borrowing by corpora- 
tions,?? which were hardly considered, were arguably more in point. 
These support the proposition that where a lender is unable to 
recover from the borrower by direct means he will be allowed to 
take advantage of a claim against the borrower which a third-party 
had until paid off with the lender’s money. This is so even where the 
debts discharged were incurred after the making of the ultra vires 
loan,?? and the basis seems to be the borrower’s acceptance of the 
benefit derived from the money. Lord Diplock conceded that these 
cases defeated classification “‘ except as an empirical remedy to pre- 
vent a particular kind of unjust enrichment” but made no attempt 
to explain why, despite a similar fact pattern, the result in Orakpo 
had to be so different. Perhaps the explanation is found in his draw- 
ing together cases of subrogation proper and cases on the adoption 
of the benefits of unauthorised transactions which Goff and Jones 


13 The rejection of the personal remedy in Smelair v. Brougham [1914] A.C. 398 
is also in this way. 
5 [1970] A.C. 567. 


15 Emphasis added. 

16 [1977] 3 W.L.R. 229, 235, 248 (per Lord Diplock and Lord Ketth of Kinkel). 
Lord Salmon agreed with with Lord Keith on this point and Viscount Dilhorne dissented. 

17 Lord Salmon and Lord Keith of Kinkel. 

18 Lord Diplock and Lord Edmund-Davies: [1977] W-L.R. 229, 235, 242, 

19 [1922] 1 Ch. 51. 

20 34 M.L.R. 207 (Birks). 

31 Re Cork & Youghal Ry. (1869) 4 ChApp. 748; Baroness Wenlock v. River 
Dee Co. (1887) 19 Q.B.D. 155; Re Wrexham, Mold and Connah’s Quay Ry. [1899] 
1 Ch. 440. Other sttnations are considered in Goff and Jones, Chap. 28. 

23 Baroness Wenlock v. River Dee Co. (1887) 19 Q.B.D. 155. 
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have said give rise to “a right akin to subrogation.” »* The result 
is diffuse but if subrogation proper, as explained by Mr. Birks,“ were 
excluded it might have been easier to discern a clear principle in what 
was left. Another consequence of this amalgamation is to lend 
support to the contractual view of subrogation because Lord Diplock 
assumes that subrogation in insurance law is contractual although 
this is by no means clear from the cases.™ Factors such as these 
undermine their Lordships’ almost intuitive approach and bring into 
question their reluctance to accept argument by analogy. 

This is not-to say that the ultra vires cases are utterly 
indistinguishable from Orakpo. In Orakpo the loans were unenforce- 
able whereas in the ultra vires cases they were void. It was on this 
ground that the House of Lords distinguished Nottingham Per- 
manent Benefit Building Society v. Thurstan * but this does largely 
depend upon acceptance of the contractual basis of the remedy 
sought. If the true basis is acquiescence in a benefit derived from the 
money where direct recovery is impossible?’ then the distinction 
cannot stand. Another distinction is that in the ultra vires cases the 
only reason for the loan being ultra vires was that the company had 
exceeded its borrowing powers but “so far as the money has been 
applied in discharging debts or liabilities which could be enforced 
against the company, the prohibition against borrowing does not 
apply... .” ** The loan is thus only technically ultra vires whereas on 
the facts of Orakpo the statute is substantially infringed. This, how- 
ever, assumes the point at issue; that a remedy in Orakpo will con- 
flict with the policy of the law. For these reasons it is submitted that 
Viscount Dilhorne’s view is to be preferred. He said ** that he did 
not think that subrogated rights arising by operation of law in con- 
sequence of the loan contract providing that the money lent was 
applied in a particular way could be regarded as given by the 
borrower. On this view, shared by Russell L.J. who, in Congresbury 
Motors, expressly considered the policy of the legislation, there is no 
‘conflict and the remedy can be given. 

In the light of this discussion several points can be made about 
Lord Diplock’s balkanising approach to restitution. First, it does not 
follow from the absence of a general doctrine of unjust enrichment 
that the specific remedies provided are not justifiable on an unjust 


23 The Law of Restitution, Chap. 28. 
34 34 M.L.R. 207, 208-209. 





26 [1903] A.C. 6. 

37 Re Cork & Youghal Ry. (1869) 4 Ch.App. 748, 759 (per Lord Hatherley L.C.). 

18 Re Wrexham, Mold and Connah’s Quay Ry. [1899] 1 Ch. 440, 447 (per 
‘Lindley L.J ). See also :bid. pp. 450, 456. 

29 [1977] 3 W.L.R. 229, 239. His reasoning closely resembles that of the majority 
in Morris v. Ford Motor Co. [1973] Q.B. 792. 
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enrichment principle even if they were originally framed without 
primary reference to it. Regard should be had to such principles. 
when interpreting what is essentially a penal statute. Secondly, in 
some cases?! the courts have explained what they are doing by 
direct reference to unjust enrichment. Thirdly, analogy is only 
dangerous if there is nothing to suggest that an observed resemblance 
has any relevance to a given conclusion.** Obviously, the more 
generalised the resemblance is, the weaker the value of the analogy 
but Lord Diplock, in choosing broad grounds of resemblance (the 
subrogation remedy and the doctrine of unjust enrichment), obscures 
the close factual resemblance between several lines of cases within 
these very broad categories. In legal reasoning where there is such 
a close factual resemblance between two cases the onus is on the 
judge to justify any refusal to follow the first, and references to 
“empirical remedies ” or “ empirical tests” > do not suffice. It is. 
particularly unfortunate that this approach was used to uphold a 
claim which was recognised to be barren of all merits save those of 
the most technical kind.* 
Jack BEATSON. 


CRICKET AND THE Law OF NUISANCE 


A FAMILIAR principle of the law of nuisance is that it is no defence 
that the plaintiff “ came to the nuisance.” * The recent decision of 
the Court of Appeal in Miller v. Jackson * is striking in that it seems 
to involve a departure from the spirit of this principle. The 
defendants in Miller’s case were sued as representatives of the village 
cricket club in Lintz, County Durham. The plaintiffs were the 
owners of one of several semi-detached houses which had been built 
in 1972 in a field overlooking the cricket pitch, which had been in 
use since 1905. The distance between the wicket and the houses 
was unusually short; only 102 feet separated the centre of the pitch 
from the plaintiffs’ garden. As a result cricket balls not infrequently 
féll into the gardens of the houses. On average eight or nine did 
so every summer and the plaintiffs’ brickwork and roof tiles were 
often damaged. On one occasion a bail flew over the head of the 
Site gees eee a E 


80 Dawson, Unjust Enrichment, pp. 116-117. 
31 See for instance, Fibrosa Spolka Alcyma v. Fairbairn Lawson Combe Barbour 
[1943] A.C. 32, 61-63 (per Lord Wright); Larner v. L.C.C. [1949] 2 K.B. 683; 


To Do Things With Rules, pp. 144-147, 169-173. 

33 [1977] 3 WLR. 229, 240 (per Lord Salmon). Such reasoning is always vulner- 
able. In The Albazero [1977] A.C. 774 the application of a case to new facts was 
justified by the Court of Appeal on “ pragmatic ” grounds (pp. 804, 808, 822). This 
was reversed by the House of Lords which managed to find the rationale of the earller 
decision. 

4 [1977] 3 WLR. 229, 231, 235, 241. 

1 Seo Bliss v. Hall (1838) 4 Bing. (N.C.) 183; Sturges v. Bridgman (1879) 11 Ch.D. 
852; Salmond on Torts (17th ed.) at p. 59. 

2 [1977] Q.B. 966. 
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owner of one of the houses while he was picking raspberries in his 
garden; it then smashed his dining room window and showered 
his wife, who was sitting inside, with glass. Another couple had a 
nine-month-old baby; they were unable to put his pram in the garden 
while cricket was being played. In 1974 the Club erected a 15 foot 
galvanised chain link fence at the edge of the ground but this had 
little effect and the defendants admitted m evidence that the escape 
of a number of balls from the cricket ground every season was 
inevitable.? The occupants of the houses gradually got into the habit 
of going out on Saturday afternoons in summer. Finally the plaintiffs 
brought an action in negligence and nuisance and at first instance 
Reeve J. awarded them damages and an injunction to close the 
cricket ground, The defendants appealed and by a majority (Lord 
Denning M.R. and Cumming-Bruce L.J., Geoffrey Lane L.J. dissent- 
ing) the Court of Appeal deprived the plaintiffs of their injunction 
and allowed them only damages. Lord Denning was even reluctant 
to award damages and, alone of the three judges, was inclined to 
deny that the defendants were under any liability at all‘ The core 
of his reasoning was that the cricket club was a beneficial local 
amenity which had been in existence before the housing estate and 
had given rise to no complaint for 70 years. Analysis of the case 
in terms of denial of a defence based upon the plaintiffs having 
come to the nuisance was rejected by Lord Denning as outdated. 
Nowadays it was a matter of “balancing the conflicting interests 
of the two neighbours.” In this conflict the need to protect the 
environment ‘‘by preserving our playing fields in the face of 
mounting development” should take priority. If a plaintiff did not like 
that he would have “to sell his house and move elsewhere.” The 
other two judges, however, saw the case rather differently. Geoffrey 
Lane L.J. would have found for the plaintiffs and upheld the grant 
of the injunction, but postponed its operation for 12 months to 
give the defendants time to find another pitch. Cumming-Bruce L.J. 
agreed with Geoffrey Lane L.J. on the question of liability but 
differed from him on the exercise of the court’s discretion with 
respect to the injunction. In his Lordship’s view a court of equity 
was entitled to take into account the interest of the inhabitants 
of the village in continuing “ to enjoy the manly sport... [and]... 
innocent recreation which they have so long enjoyed on this 
ground.” Although the principle that it is no defence that the 
plaintiff came to the nuisance was therefore reaffirmed, despite the 
views of Lord Denning, by Geoffrey Lane and Cumming-Bruce L.JJ. 


9 The situation was therefore very different from that in the well known case of 
Bolton v. Stone [1951] A.C, 850 in which the escape of balls from the ground was 





4“... If the club had put it to the test, I would have dismissed the claim for 
also”: [1977] Q.B. at 982d. But as defendants were willing to 
pay for any damage his lordship was content to concur in an award of £400 to cover 
any past or future damage. 
5 See [1977] Q.B. at p. 98 1c. 
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it is clear that its effectiveness was circumscribed, as far as the 
plaintiffs were concerned, by virtue of their being deprived of the 
injunction.‘ 

Closely related to the principle which denies a defence based upon. 
the plaintiff's having come to the nuisance is the doctrine that a 
plaintiff in a nuisance case is not entitled to demand a higher 
standard of comfort than is usual in the particular locality. This 
idea was developed by judges anxious to answer the argument ab: 
inconvenienti, put forward by defence counsel, that denial of the 
defence would enable persons who built residential property in 
industrial areas to put a stop to the industrial activities being carried’ 
on there.’ The relationship between the two principles is therefore 
a reciprocal one and the plaintiffs in Miller v. Jackson can be said’ 
to have lost their injunction because cricket had achieved the status. 
of dominant activity in the immediate vicinity of the ground." By 
contrast with Miller v. Jackson, however, in most of the cases in 
which the locality principle has been relied on by defendants the: 
court has refused to invoke it and has found for the plaintiffs.* The 
principle has invariably seemed to judges to be appropriate for cases. 
other than the one they actually had to decide. It has, moreover, 
always been recognised that the locality principle is subject to an 
important limitation: it has never applied to damage to property 
but is restricted to cases involving interference with comfort and 
enjoyment. If damage to property can be proved the plaintiff has a 
right of action irrespective of locality.’ In the light of this limitation 
it seems regrettable that the majority were prepared to allow cricket. 
to continue in Miller v. Jackson since this will inevitably involve the 

6 The approach of Cumming-Bruce L.J. is not easy to reconcile with the princlples 
that “as a general rule a perty who establishes his right and its violation will be 


entitled to an injunction ” (Snell’s Principles of Equity (27th ed.) at p. 630). The 
relied on by Cumming-Brucs L.J. was a dictum of Lord’ 


was : 

In his fudgment on the appeal Lord Chelmsford L.C. expressly stated that on the 
facts of the case the element of public inconvenience should not ha 

into account: see L.R. 2 ChApp. at p. 151. Cumming-Bruce L.J. does not mention: 
that Lord Romilly’s decision was 

T See e.g. Sturges V. Bridgman (1879) 11 Ch.D. 852, 860 per counsel, arguendo, and' 
per Thesiger L.J. in reply at p. 865: “... what would be a nuisance in Belgrave 
Square would not necessarily be so in Bermondsey.” See also St. Helen's Smelting- 
Co. v. Tipping (1865) 11 H.L.C. 642, 653 per Lord Wensleydale, and Rushmer v. 
Polsue and Alfieri Ltd. [1906] 1 Ch. 234, 251 per Corens-Hardy L.J. 

8 It seems clear that even Lord Denning would have granted the plaintiffs am 
injunction if their house had been built before the cricket pitch came into existence: 
seo [1977] Q.B. at p. 977m. 

è Soo e.g. Rushmer v. Polsue and Alfieri Lid. [1906] 1 Ch. 234; [1907] A.C. 121; 
Halsey v. Esso Petroleum [1961] 1 W.L.R. 683. In the former case a unan{mous- 
Court of Appeal and House of Lords upheld the grant of an injunction to limit the 
use by the defendants, whose premises were adjacent to Fleet Street in London, of 
their printing presses, 

10 See St. Helen’s Smelting Co. v. Tippmg (1865) 11 FLL.C. 642, 650 per Lord 
Westbury L.C.; Halsey v. Esso Petroleum [1961] 1 W.L.R. 683, 691, per Veale J. 
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continuation of property damage and the clear risk of personal 
injury.” 

The real failure in the situation which gave rise to Miller v. 
Jackson, however, seems to have been on the part of the planning 
authorities. Lord Denning expressed surprise that planning per- 
mission had been granted to build the houses so close to the cricket 
ground and said: “The planning authorities ought not to have 
allowed it. The houses ought to have been so cited as not to interfere 
with the cricket. But the houses have been built and we have to 
reckon with the consequences.” Lord Denning’s criticism may seem 
harsh in view of the constraints placed upon planning authorities 
by the appeals system but it would nevertheless appear to be 
justified. In the final analysis, therefore, Miller’s case appears to be 
one in which the Court of Appeal strained the law in order to 
prevent a bad decision on the part of the planners from having an 
adverse effect on local amenity by indirectly causing the closure 
of the cricket pitch. It is submitted that the court was wrong to do 
so. The defendants should have been left to bring political pressure 
to bear upon the local authority to itself provide a new pitch as 
a replacement for the one which would have been lost as a result 
of its own planning failure. Nuisance is a branch of the law which 
calls upon the judiciary to exercise vigilance in the protection of 
minorities. Once the houses had been built their owners were 
entitled to the full protection of the law. They should not have been 
compelled to accept a situation in which they were in danger on 
every weekend in summer of being struck by cricket balls which fell, 
in the words of Cumming-Bruce L.J., “like thunderbolts from the 
heavens.” 

R. A. BUCKLEY 


A “‘NON-DECISION ” OF THE COMMITTEE OF MINISTERS UNDER 
ARTICLE 32 (1) OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS: 
THE East AFRICAN ASIANS CASES. 


ALL the Member States of the Council of Europe (with the exception 
of Portugal and Spain) are under a legal obligation to abide by the 
provisions of the European Convention on Human Rights. Cf.: 
Articles 1, 13 and 57 of the Convention. Where applicable, the 
decisions of the Court of Human Rights bind the parties, and the 
Committes of Ministers supervises the execution of the court’s 
judgments: Articles 53 and 54. The court may also, in certain 
circumstances, afford just satisfaction to an injured party: Article 
50. Equally, in the alternative case where the court has not been 
seized in accordance with Article 48 of the Convention, States 
involved in proceedings are required to abide by decisions of the 


11 See per Geoffrey Lane L.J.: [1977] Q.B. at p. 987c-z. 
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Committee of Ministers: Article 32 (4). However, what if the Com- 
mittee of Ministers, when acting in conformity with Article 32 (1) 
of the Convention, is unable to “ decide by a majority of two-thirds 
of the members entitled to sit on the Committee whether there has 
been a violation of the Convention”? (The equally authentic 
French text reads: “*.. . une décision sur la question de savoir s'il 
y a eu ou non une violation de la Conyention.’") This problem has 
recently been studied in the context of the Huber case,’ and certainly 
merits further consideration after the recent “ non-decision ” of the 
Committee of Ministers in the Fast African Asian cases." 

After having taken note that the United Kingdom Government 
had taken certain measures to facilitate entry into the United 
Kingdom of United Kingdom passport holders from East Africa, 
and in particular that all the 31 applicants in this set of cases have 
now settled in the United Kingdom, the Committee of Ministers 
agreed with the findings of the European Commission of Human 
Rights that neither Article 3 of the Convention, in respect of six 
applications presented by British protected persons, nor Article 5 by 
itself or taken together with Article 14 had been violated. Neverthe- 
less, after recalling that the Commission in its report, adopted on 
December 14, 1973, had expressed the opinion by eight votes to 
three that Article 3 of the Convention had been violated in the 
case of 25 applications of citizens of the United Kingdom and 
Colonies, and by nine votes to two that Articles 8 and 14 taken 
together had been violated in the cases of three applicants, the 
Committees of Ministers decided: 

“|. Gid that, after having noted that the majority of two-thirds 
of the members entitled to sit, as required by Article 32, para. 
1 of the Convention, had not been qttained, no further action is 
called for in the cases of 25 applications of citizens of the United 
Kingdom and Colonies with regard to Article 3 of the Conven- 
tion and in the cases of three applications with regard to 
Articles 8 and 14 of the Convention taken together, and accord- 
ingly removes the examination of the case from its agenda.” 
[emphasis added] 

Thus, in respect of this last mentioned group of applicants, the 
Committee of Ministers made a “non-decision” in that it 
“ decided” not to decide whether there had been a violation of 
certain Articles of the Convention; in effect, the Committee of 
Ministers has failed to act as required by the Convention. 

Since February 1970 the European Commission of Human Rights 
has registered nearly 300 applications lodged by East African Asians 
against the United Kingdom Government. For procedural purposes it 
divided the applications into 16 groups, although only groups I and 
U are of direct relevance here because, by a decision in May 1974, 
the Commission adjourned the examination of the remaining cases 

1 Fe ee ee 157. 

1 Resolution D 


H (77) 2 adopted by the Committee of Ministers’ Deputies on 
October 21, 1977. 
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pending the outcome of the proceedings in Groups I and IL? The 
applicants, all of Asian descent, and all holders of British passports 
and either citizens of the United Kingdom and Colonies or British 
protected persons, alleged that the refusal of the United Kingdom 
Government to admit them for permanent settlement in the United . 
Kingdom amounted to a violation of the European Convention on 
Human Rights. 

On October 10, 1970, after a hearing of the parties, the Com- 
mission declared admissible the complaints of 25 applicants with 
respect to the 1968 Commonwealth Immigrants Act and its applica- 
tion to them under Article 3 (protection from degrading treatment), 
under Article 5 (right to security of person), and Article 14 (freedom 
from discrimination in regard to the rights and freedoms guaranteed 
under the Convention). The Commission also declared admissible 
the complaints of two of these applicants in regard to Article 8 (right 
to respect family life) and Article 14. The remainder of the other 
complaints were declared inadmissible as manifestly ill-founded.‘ 

Six further applications, which had been adjourned in October 
1970, were declared admissible on December 18, after the United 
Kingdom authorities had indicated that they did not find it necessary 
to make submissions on the admissibility of the said applications. 
The Commission considered that the complaints in all six applica- 
tions raised issues of law and fact under Articles 3, 5 and 14 (and 
also, as regards one application, under Articles 8 and 14), whose 
determination should be made upon an examination of the merits 
of the case.* 

The Commission then proceeded to carry out its dual task of 
ascertaining the facts of the cases and making itself available in 
order to try and reach a friendly settlement of the cases. As regards 
the first task, the Commission obtained further written submissions 
from both parties and held a three-day hearing in September 1971 
at which the parties’ representatives completed their submissions on 
the merits of the cases. In respect of its second task, namely that of 
placing itself at the disposal of the parties with a view to securing a 
friendly settlement “on the basis of respect of Human Rights as 
defined in the Convention ” (Article 28 (5)), the Commission held a 
number of discussions with both the United Kingdom Government’s 
and applicants’ representatives, although it appears that a satis- 
factory settlement was not reached in which the “ general interest ” 
aspect of the cases could be satisfactorily agreed upon. 

e E es a 


3 Cf.: Stock-Taking on the European Convention on Human Rights. A periodic 
note on the concrete results achisved under the Convention by H. C, Kriger, Secretary 


not expressed a wish to continue proceedings before the Commission. 

4 VoL 36, Collection of Decisions, pp. 92-126. For a more datailed analysis of 
U.K. immigration law, consult J. M. Evans, Immigration Law (1976) passim. 

ë Vol. 36, Collection of Decisions, pp. 127-131 (the Commission decided to join 
Groups I and I In May 1971). 
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While these proceedings were continuing in Strasbourg, it was 
announced in Parliament in May 1971 that the annual rate of entry 
of this category of United Kingdom passport holders would be 
doubled as from June 1971, with the issuing of 3,000 instead of 1,500 
“ special vouchers” for heads of families. In addition, a special 
“ once-for-all ” allocation of 1,500 vouchers was also made. Sub- 
sequently, entry certificates were granted to husbands still in East 
Africa, whose wives were exempt from immigration controls and who 
already resided in the United Kingdom; there was a further increase 
of special vouchers from 3,000 to 3,500 which took effect on March 
3, 1972, and some 28,000 holders of United Kingdom passports and 
their dependants expelled from Uganda and who had nowhere else 
to go were admitted into the United Kingdom.‘ 

Eventually, after unsuccessfully attempting to effect a friendly 
settlement, the Commission drew up a report in pursuance of Article 
31 and, on March 5, 1974, transmitted this report to the Committee 
of Ministers. The report included the Commission’s opinion as to 
whether the facts found had disclosed a breach of the Convention by 
the United Kingdom, but remained confidential. As the cases were 
not referred to the European Court of Human Rights within three 
months from the date of transmission of the report, the Committee 
of Ministers then had to decide—in accordance with Article 32 of 
the Convention, by a two-thirds majority—whether or not there had 
been any violation of the Convention. 

As the report of the Commission has not been published, a detailed 
analysis of the Commission’s reasoning would appear difficult to 
make without a certain amount of speculation; moreover, it is not 
the aim of this note to make such an analysis. What does appear 
from the Committee of Ministers’ resolution is that the Commission 
of Human Rights was apparently of the opinion that United Kingdom 
law and/or administrative practices relating to immigration proce- 
dures were unjustified against a number of persons in that the 
action by the authorities amounted to “ degrading treatment,” " and 
that in the case of three applicants, action taken by the United 
Kingdom authorities had been discriminatory—presumably on the 


é In 1974 the allocation of “ special vouchers ” was again increased from 3,500 to 
5,000 per annum. Cf.: J. M. Evans, supra, p. 75, note 64. 
T In the Tyrer case (Application No. 5856/72) which is now before the Court, 





The applicants couki not invoke Art. 3, para. 2 of the Fourth Protocol, since the 
U.K. has not ratified the sald Protocol. This article reads: “ No one shall be deprived 
of the right to enter the territory of the State of which he is a national.” 

Cf.: Legislation on Human Rights. With particular reference to the European 

(An interdspartmental discussion paper, 1976), pera. 3.02, p. 8; and The 
Times, May 29, June 5, 29 and 30, 1974. 
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basis of their sex—to the extent that their right to a family life 
guaranteed by Article 8 (1) had been unjustifiably interfered with. 
Subsequent action to ameliorate the situation of the applicants 
(all of them admitted into the United Kingdom) must have been 
considered insufficient as a remedy either because the existing 
legislation and/or administrative practices were generally con- 
sidered to be contrary to the Convention’s provisions or because 
certain applicants had not received compensation, or for both 
and possibly other reasons, since the Committee of Ministers 
was unable to obtain a two-thirds majority and “ express its satis- 
faction with relevant changes in domestic law” as it had done on 
previous occasions.* 

The Council of Europe’s Committee of Experts on Human Rights 
is presently in the process of examining the need of tightening up the 
supervision of the enforcement of undertakings and decisions made 
by the Committee of Ministers under, inter alia, Articles 32 and 54 
of the Convention. This work is to be concluded sometime in 1978, 
and it is hoped that it will also encompass an analysis of the problems 
raised by “ non-decisions”” under Article 32 (1). It would certainly 
appear wrong to suggest that a failure to obtain a two-thirds majority 
necessarily means that no violation of the Convention had been 
found. Other matters perhaps also need further examination. The 
Committee of Ministers has adopted certain rules of substance and 
procedure for the discharge of its functions under Article 32.” How- 
ever, these rules appear to provide no time-limit for the placing of a 
case on the Committee’s agenda, nor is there imposed any time-limit 
within which it must reach a decision on a case transmitted to it by 
the Commission. Thus, in this particular set of cases, the Commis- 
sion forwarded its report on March 5, 1974, while the Committee of 
Ministers decided to “ remove the examination of the case from its 
agenda ” in October 1977! Needless to add, a number of applications 
of East African Asians had remained adjourned by the Commission 
pending the outcome of the proceedings in this group of cases. Some 
of the applicants had to wait over seven years to find out that the 
European Commission of Human Rights was of the opinion that 
certain Articles of the Convention had been violated, and yet the 
Committee of Ministers was unable to decide whether the Conven- 
tion had been breached. The applicants had not been informed of 
the contents of the Commission’s report or of the deliberations of 

8 A. Morgan, “ European Convention on Human Rights Article 32: What is 
Wrong? ” in (1976) 1 The Human Rights Review, 172-173. Seo ae A. H. Robertson, 


Human Rights ın Europe (1977), 242-258. The Committee Ministers noted 
“with satisfaction the measures adopted by the U.K. Government to facilitate the 


Passport 
Eaa particular that all 31 applicants are now settled in tho United Kingdom,” 
and that “the problems which gave rise to the applications no longer exist.” The 
Committee of Ministers was not, however, prepared to accept that there had been 
a violation and that the situation hed been remedied by measures subsequently 
introduced. 

* European Convention on Human Rights. Collected Texts (1977), s. 5, pp. S00- 
506. Cf. also A. H. Robertson, supra. 


Vol. 41 (3) ; 4 (1) 
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the Committee which were held in camera. They also had no right 
to be heard or to have any written communications considered by 
the Committee of Ministers. The situation was probably aggravated 
by the fact that the respondent Government participated in the 
proceedings brought against it and was entitled to vote. 

What is therefore the real value and relative importance of this 
system of collective protection offered by the European Convention 
on Human Rights? Under the Convention only the Court (Article 
52) and the Committee of Ministers (Article 32) are able to make 
a final decision as to whether a violation of the Convention has been 
found. To what extent can the Commission be held responsible for a 
“ non-decision ” by the Committee of Ministers? After all, the Com- 
mission has a choice as to whether or not to send the case before the 
Court. If the Commission now finds certain of the Convention’s pro- 
visions violated in the remaining East African Asian cases, should 
it not bring these cases before the Court for a judicial determination, 
rather than leave it with the Committee of Ministers? The United 
Kingdom Government could likewise do so. 


ANDREW DRZEMCZEWSKI. 


DEPORTATION OF EEC NATIONALS * 


THE Master of the RoHs once warned that when we come to cases 
with a European element, the law of the European Communities is 
“Tike an incoming tide. It flows into the estuaries and up the rivers. 
It cannot be held back.” * The extent to which this prophecy has 
been fulfilled is graphically illustrated by the recent judgment of 
the European Court of Justice upon a reference by the Marlborough 
Street Magistrates’ Court for a preliminary ruling in the case of 
R. v. Bouchereau.’ 

Pierre Bouchereau, a French national, had been employed as a 
motor mechanic in the United Kingdom since May 1975. In June 
1976 he pleaded guilty before a magistrate to a charge of unlawful 
possession of L.S.D. and salt of amphetamine. The magistrate was 
minded to make a recommendation, pursuant to his powers under 
section 3 (6) of the Immigration Act 1971, for the deportation of 
Bouchereau from. the United Kingdom. It was contended for 
Bouchereau that the proposed recommendation fell within the scope 
of Community provisions on the free movement of workers 
(primarily Article 48 of the EEC Treaty and Council Directive 
64/221/EEC), and that he should therefore be given the favourable 


1 References to “ EEC nationals ” in this note should be understood as referring 
to those nationals of EEC Member States who are “ workers.” 

2 In Bulmer v. Bollinger [1974] 2 All E.R. 1226, 1231). 

3 Case 30/77, judgment of October 27, 1977, not yet reported. On the question 
whether legal ald is available for proceedings before the European Court, see R. V. 
Marlborough Street Stipendiary Magistrate, ex parte Boucheresu [1977] 3 All ER. 
365. 
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treatment there envisaged. The magistrate applied to the Court of 
Justice for a preliminary ruling on three questions. 

The first question was whether the recommendation constituted 
a “ measure ” within the meaning of Article 3 (1) and 3 (2) of 
Directive 64/221/EEC. On the question whether the actton of a 
court was capable of constituting a “ measure,” the Court said that 
the word had to be interpreted “ by reference to the purpose and 
general scheme of the rules of which it forms a part.” Deportation 
is an exception to the basic principle of freedom of movement and 
the Directive seeks to protect EEC nationals from “ any exercise 
of the powers resulting from the exception” which might go 
beyond its requirements. It concluded that where courts are 
involved in the various stages of the process which may result in 
deportation, it is essential that they should provide the protection 
envisaged by the Directive.‘ For the question whether this particular 
act fell within the Directive, the Court defined “ measure ” as “ any 
action which affects the right of persons coming within the field 
of application of Article 48 to enter and reside freely in the member 
States under the same conditions as the nationals of the host 
State.” * Bearing in mind the legal consequences of the recom- 
mendation, especially the probability of detention under Schedule 
3, para. 2 (1), Immigration Act, the Court held that the recom- 
mendation was a “‘ measure.” 

The second question concerned the meaning of Article 3 (2) of 
the Directive, the effect of which is that previous criminal convic- 
tions cannot “in themselves ” justify a court recommendation. The 
Court held that the provision requires courts to undertake an 
independent appraisal of each case with reference to the “ interests 
inherent in protecting the requirements of public policy.”"’ In 
deciding whether to make a recommendation, the court has to go 
behind the mere fact of conviction and decide whether the 
circumstances which gave rise to it are “evidence of personal 
conduct constituting a present threat to the requirements of public 
policy.” * Although this will generally be accompanied by a finding 
of a propensity to act in the same way in the future, the Court made 
it clear that a recommendation may be based on evidence of “ past 
conduct alone.” ° 

The third question concerned the meaning of Article 48 (3) of the 
EEC Treaty, according to which derogations from the rights and 
incidents of freedom of movement (including those envisaged by the 
Directive) have to be justifled on grounds, inter alia, of “ public 
policy.” The Court referred to its judgment in Van Duyn v. Home 
Office where it stated that, although the appropriate authorities 
of member States are conceded a degree of discretion, the concept 


4 pp. 18-19 of the judgment. 
€ p. 20. 

8 Ibid. 

10 Caso 41/74 [1974] E.C.R. 1337, 1350. 
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p. 19. 
p. 21. 
p. 22. 


344 THE MODERN LAW REVIEW [VoL 41 


had to be construed strictly, so that “‘ its scope cannot be determined 
unilaterally by each member State without being subject to control 
by the institutions of the Community.” Without giving an exhaustive 
definition of public policy, the Court stated that it presupposes, in 
the context of justification for restrictions on free movement, “‘ the 
existence, in addition to the perturbation of the social order which 
any infringement of the law involves, of a genuine and sufficiently 
serious threat to the requirements of public policy affecting one of 
the fundamental interests of society.” 1! 

The fact that recommendations fall within the Directive has 
the effect of giving the individual certain substantive and procedural 
safeguards. In the first place, a court cannot act on the mere fact 
of a conviction, but is required to make an independent appraisal 
of the circumstances surrounding it. It is not clear what is envisaged 
here; possibly something akin to the appraisal made by the Home 
Secretary in all deportation cases. Moreover, the recommendation 
has to be consistent with the view that the personal conduct of the 
person produces a perturbation of the social order and a genuine 
and sufficiently’ serious threat to the requirements of public policy 
affecting one of the fundamental interests of society. It would seem 
from this that a recommendation will only be appropriate in 
exceptional or especially serious cases. 

The Immigration Act provides for various suspensory periods 
between the time of the recommendation and the decision to 
deport." To these are added, after the decision to deport, a period 
of 15 days (if the person has no residence permit) or one month 
(in other cases) within which to leave the United Kingdom (Article 
T). Although it seems that the provisions of the Immigration Appeals 
(Notices) Regulations 1972 do not apply to deportations based on 
recommendations,“ Articles 6 and 7 of the Directive give the 
deportee the right to know the reasons for his deportation. Although 
both the recommendation and the conviction are appealable, the 
deportation decision is not.1’ This would seem to be just the sort 
of case envisaged by Article 9 of the Directive. Since there is no 
“ competent authority ” from whom an opinion may be obtained, 
it is arguable that in this respect our immigration law is inconsistent 
with the Directive. In any event, there is an argument for the view 
that the administrative requirement of “ fairness ” accords, in the 
case of an EEC national who does have a right and a legitimate 
expectation to remain in the United Kingdom, some right to put 





11 p. 23 of the judgment. 

13 Seo Statement of Immigration Rules for Control After Entry: EEC and Other 
Non-Commonwealth Nationals (1973), H.C. 82, Part B, especially paras, 47-48. 

13 s, 6 (6): a deportation order may not be made so long as an appeal or further 
appeal against the recommendation or conviction is pending or possible. 

14 S.I. 1972 No. 1683. See Immigration Rules (1973), loc. cit. H.C. 82, para. 58. 

15 a, 15 (1) (a), Immigration Act 1971. 
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his case to the Home Secretary before the decision to deport, or, 
at least, between the decision and the signing of the order."* 

The apparently wide discretion of the Home Secretary under the 
Immigration Act is severely curtailed with respect to deportation 
of EEC nationals. It is difficult to conceive of a case where section 
3 (5) @ may be enforced against them. The right to enter a 
member State is subject only to the production of a valid identity 
card or passport. Article 3 (3) of Directive 64/221/EEC states clearly 
that the expiry of the identity card or passport cannot justify 
deportation. Neither is it possible to deport an EEC national under 
section 3 (5) (a) where the breach of condition is the failure to obtain 
a residence permit or to comply with the legal formalities concern- 
ing the control of aliens.?’ Similarly, it would seem that section 
3 (5) (c) (deportation as a member of another person’s family) 
cannot be enforced against EEC nationals because Article 3 (1) of 
the Directive requires that the deportation should be based on the 
personal conduct of the person concerned. 

This leaves deportations based on recommendations and those 
which are conducive to the public good (under section 3 (5) (b)). 
Article 2 (2) of the Directive provides that no deportation may be 
made to service economic ends. Furthermore, Article 3 (1) of the 
Directive would seem to prohibit deportation of an EEC national 
on the grounds of example or deterrence.’* Finally, the meaning 
given to “public policy” in Article 48 of the Treaty means that 
the Home Secretary will have to justify all deportations on the 
grounds that there is a perturbation of the social order and a 
genuine and sufficiently serious threat to the requirements of public 
policy affecting one of the fundamental interests of society. 

Some may see this important decision as yet another assault on 
our sovereignty; to others it may mean another dimension to the 
law’s protection of the rights of the individual. What is undeniable 
is that it shows the extent to which Community law has penetrated 
deep into the recesses of our criminal, administrative and immigra- 
tion law. It may also be pertinently asked whether the courts’ 
powers to recommend deportation (especially of EEC nationals) are 
not anomalous in view of the Home Secretary’s omnibus discretion 
under section 3 (5) (b) of the Immigration Act. 


SANDY THOMSON 


$$ SSSSSSSSSaae 
18 Seo Schmidt v. Secretary of State for Home Affairs [1969] 2 Ch. 149, 171B, 
per Lord Denning M.R. Although that case concerned refusal of leave to remain 
in the United Kingdom, it is submitted that the principle is wide enough to apply 
alto to deportation. 

17 Seo Case 48/75, Jean Noèl Royer [1976] E.C.R. 497, 513-514, and Case 118/75, 
Lynne Watson and Allessandro Belmann [1976] B.C.R. 1185, 1199. 
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UNENFORCEABLE COMMUNITY RIGHTS? 


SECTION 2 (1) of the European Communities Act 1972 introduces 
into English Law the “enforceable Community right ”—the right 
given by Community Law which can be directly enforced in English 
courts or tribunals without first having to be enacted by United 
Kingdom legislation. This novel mechanism is used in recognition of 
the fact that the “New Legal Order”? which the E.C. Treaties 
create depends for its coherence on the uniform application of 
Community Law in all the municipal systems of the member States. 
The unique feature of the Community legal order—which it has 
been argued distinguishes it from the traditional notions of self- 
executing Treaty provisions*—is that these directly enforceable 
rights are the creation of Community, not municipal, law. It is 
therefore Community Law, and more particularly the European 
Court of Justice, which determines their nature and scope. 

English courts appear to have had some difficulty understanding 
as well as getting used to this idea* and two recent cases * before 
the Employment Appeal Tribunal suggest that there is still some 
way to go before Community rights can be as freely enforced in 
England as Community Law itself requires. The first is the case of 
Amies v. Inner London Education Authority*® which arose from 
an alleged discrimination against Mrs. Amies when she applied 
for a post with the ILEA to which a man was eventually appointed. 
Unfortunately for her this act of alleged discrimination took place 
before the relevant provisions of the Sex Discrimination Act 1975 
came into force.* Mrs. Amies was therefore forced to base her case 
on one of two grounds. The first was that the continuation in office of 
the man appointed was a “continuing discrimination” for the 
purposes of the 1975 Act. The EAT found that on the facts this 
was not the case. The other ground was that the United Kingdom 
is a party to a number of international obligations, guaranteeing 





1 See Van Gend en Loos, Case 26/62 [1963] E.CR. 1, 12; (1963) 2 CMLL.R. 
105, 29, where the European Court said that “the Community constitutes a new 
legal order in international law for the benefit of which the States have limited their 
sovereign rights... and the subjects of which comprise not only Member States but 


2 See G. Bebr, “ Directly Applicable Provisions of Community Law: the Develop- 
unity 


3 Seo eg. J. W. Bridge: “ Community Law and English Courts and Tribune” 
(1975-76) 1 E.L.Rev. 13, who points out (at p. 15) that the European Court has 
developed a yuriuprudence constante in relation to directly enforceable rights and 


to the relevant principles of Community Law. 
4 Amiss v. ILEA [1977] 2 All ER. 100; [1977] 1 C.M.L.R. 336; Snorell & Davies 


Smith. 
Part II was brought into operation on December 29, 1975, by the Sex Discrimina- 
tlon Act (Commencement) Order 1975. S.I. 1975 No. 1845. 


May 1978] NOTES OF CASES ` 347. 


the equal treatment of the sexes, which pre-date the 1975 Act.’ In 
particular Mrs. Amies relied on the Treaty of Rome which she 
claimed gave her directly enforceable rights under Article 119. 
These latter suggestions were presented in the Tribunal’s judgment 
as two separate questions which concern issues of Community Law 
and which merit further attention here. 


(a) “Was it on October 13, 1975 [the date of the man’s 
appointment] a wrong in English Law to discriminate against 
someone on the grounds of sex?” 


The Tribunal took the traditional view that it was “ trite ” * law 
that international treaty obligations could not confer rights enforce- 
able under Engtsh Law unless they had been enacted by statute.” On 
this basis # used section 2 (1) and section 3 of the 1972 Act as 
authority for its examination of the wording of Article 119 EEC and 
the interpretation of it by the European Court in Defrenne v. S.A. 
Sabena.*° It will be remembered that the court in this case declared 
that Article directly effective prospectively from the date of its 
judgment “except as regards those workers who have already 
brought legal proceedings or made an equivalent claim.” Mrs. Amies 
did come within the terms of that exception, having brought her 
action on January 1, 1976, some three months before the judgment 
was delivered, but the dscrimination of which she complained 
related to access to employment and so appearéd to put her outside 
the terms of Article 119 which refers solely to “ equal pay.” To 
bring her case within its terms however she argued that the Article 
embodied the fundamental principle of equal treatment of women.?' 
This led the Tribunal to consider how this suggestion could be 


7 Those referred to in the judgment were the United Nations Charter; the Universal 
Declaration of Human Rights 1948; the United Nations Declaration on the EHmine- 
thon of Discrimination against Women 1967; the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, as well as the Treaty 
of Rome. 

8 The Concise Oxford Dichonary defines “trito” as “ common-place,” “ hack- 
neyed ” or interestingly “ worn out ”! i 





Law, notably Nold, Case 4/73 [1974] E.C.R. 491, 507; [1974] 2 C.M.L.R. 338 and 
Pore recently Prais v. E.C. Council, 130/75 [1976] E.C.R. 1589; [1976] 2 CM.L.R. 


10 Case 43/75 [1976] E.C.R. 455; [1976] 2 CM.L.R. 98. Judgment deHvered on 
Apd! 8, 1976. 


contrary to the Treaty. Seo E.C.R. at p. 490. Ironically the EAT saw fit to use his 
other submissions to negative this paint. See below note 13. 
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supported by Defrenne and to look at the terms of the recent 
Council Directive on the “ equal treatment of men and women as 
regards access to employment, vocational training and promotion, 
and working conditions.” = 

The Tribunal felt that the opinion of the Advocate-General in 
Defrenne made it clear that a “ major consideration” in deciding 
whether a particular Treaty Article gave rise to a directly enforce- 
able right was that a “ municipal court . . . would need nothing 
more precise than the terms of the Treaty itself in order to decide 
whether the right which it created had been infringed.” ** The 
criteria for “ direct effectiveness” have been enumerated by the 
European Court on more than one occasion “* and while it is 
refreshing to find an English tribunal adverting to at least one of 
them, those criteria do not appear to lead in any wey to the next 
conclusions reached by the EAT. For, having considered the 
nature of the rights of equal treatment contained in Articles 3-6 
of the Directive, it concluded that “ These principles are not 
contained in the Treaty and so cannot be ‘ enforceable Community 
rights’ within s. 2 (1) of the 1972 Act.” 

There are of course dangers in taking sentences out of context 
but this statement is extremely difficult to explain. Is the Tribunal 
suggesting, for example, that the Council in issuing the Directive 
has exceeded the powers of the Treaty? ™ or that, so soon after 
Van Duyn," Directives cannot be “ directly effective ’’?1" or, that 
the principles of the Directive cannot be read into Article 119 
so as to extend the directly enforceable rights which that Article 
gives? Even this last interpretation (which seems the most likely 
but which is by no means obvious even from the context) is not 
as upcontentious as it appears.’* 

It is however the second question that raises the main issue: 

(b) “Would an industrial tribunal have had jurisdiction to pass 

on the infringement of an ‘enforceable Community right’ 
committed before the 1975 Act came into force?” 


In answer to this question, after considering the fact that industrial 





13 O.J. 1976 139/40. 


14 Seo eg. the principles and cases cited by Advocato-Genoral Mayras in his 
submissions in the Van Duyn case, Case 41/74 [1975] 1 CML.R. 1, 89; [1974] 
ECR. 1337, 1354. 

18 There are no specific powers in the Treaty to extend Article 119, which is why 
the Directive is besed on Art. 235 EEC. The possibility that a municipal tribunal 
could declare a Directive vold as ultra vires does not bear 

16 Case 41/74 [1974] B.CR. 1337; [1975] 1 CMLL.R. 1; [1975] 3 All E.R. 190. 

17 Cf, headnote of the C.M.L.R. at p. 336, 

18 See e.g. Wyatt (1975-76) 1 EL.Rev. 414, 417 who advances the argument that 
despite the 30-month implementation period in Art. 9 (1) certain of tts 
could be directly enforceable (even against individuals by the so-called “ horizontal 
effectiveness ”) in that there is a “clear and unconditional prohibition on any 
discrimination whatsoever on grounds of sex in relation to access to and conditions 
of employment.” Clearly the Directive notified in February 1976 is superior to the 
1975 Act even on the lex posterior principle. 
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tribunals and the EAT itself are creatures of statute,!® whose 
power to hear issues of discrimination derives solely from the 
eee legislation, the Tribunal concluded as follows: 


. [I]t is only an act of discrimination which is unlawful 
x reason of the 1975 Act itself that the industrial tribunal 
has jurisdiction to consider. If the EEC Treaty conferred on 
Mrs. Amies the ‘ enforceable Community right’ for which she 
contends, the infringement of such a right would not fall 
within s. 63 of the Sex Discrimination Act 1975 and the 
industrial tribunal would have no jurisdiction to consider it. 
The proper forum for the assertion of such a right would be 
the High Court of Justice.” 2° 


This conclusion appears to be open to two interpretations: it 
may be confined to the facts of the immediate case and therefore 
be read as saying that until September 29, 1975 (when Part II of 
the Sex Discrimination Act came into force) industrial tribunals 
had no jurisdiction to hear complaints of discrimination on the 
basis of sex. Such a conclusion is difficult to fault. This is not 
however the way that the EAT has chosen to interpret this passage 
in a subsequent case. In Snoxell and Davies v. Vauxhall Motors 
Ltd.™ the Tribunal stated unequivocally: 


“ We accept and follow the view expressed in Amies v. ILEA 
that it is not open to a claimant before an industrial tribunal to 
seek to enforce an ‘ enforceable Community right ’; for example 
under Article 119 of the Treaty of Rome. Such a claim would 
have to be propounded in the High Court.” 


In this case the complainants alleged that their employers had 
been using the practice of “ red-circling ” 72 in such a way as to 
discriminate against them on the basis of their sex. This, they 
claimed, was in breach of Article 119 EEC (as well as the Equal 
Pay Act 1970) because they, like Mrs. Amies, came within the 
specific exception made by the European Count in Defrenne in that 
they had brought their case some two weeks before the date of 
that judgment. Consequently their claim for arrears of pay dated 
back, not just to September 29, 1975, but to January 1, 1973. The 
EAT was not however prepared to rule on this earlier period of their 
claim. It accepted the superiority of Community Law over munici- 
pal rules, pointing out that if the Act was inconsistent with Article 
119 then the Act “ must be construed subject to it,” but having 


19 Too much can probably be made of this. It fs not uncommon for the jurisdiction 
of courts to derive from statute (e.g. County Court) and the 





31 (1977) 12 LT.R. 235, see p. 241. Phillips J.; Mr. L. D. Cowan, Mr. R. V. 
mith. 


23 This is a practice where whereby employees transferred within an organisation to lower 
paid work retein thetr higher rates of pay. They are distinguished in wago tables, etc., 
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said that, the Tribunal considered that there was no such inconsis- 
tency. It saw the somewhat undefined rights given by Defrenne in 
this circumstance as completely separate from the rights given by the 
Equal Pay Act 1970 and so did not think that claims brought under 
the Equal Pay Act could be “ either in form or substance claims 
made directly under Article 119.” Nor did it think that Defrenne 
could be seen as granting a right inconsistent with the 1970 Act for 
the relevant part of that judgment (cited above) did not gave a right 
to claim back to a specific date.™ 

How then is it possible to reconcile the views of the EAT on the 
supremacy to be accorded to Community Law with its ruling that it 
is not possible to enforce Community rights before industrial 
tribunals? It is extremely difficult to do so because there appears to 
be considerable confusion between the facts of the immediate case 
and the important general principle at issue. Obviously industrial 
tribunals (and the EAT itself) do not have jurisdiction to rule on 
discriminatory acts which took place before the Equal Pay Act and 
the Sex Discrimination Act gave them jurisdiction to hear com- 
laints of discrimination. But it does not follow from this that these 
tribunals have no jurisdiction to consider enforceable Community 
tights as such. And yet this is what the EAT has said in both Amies 
and Snoxell and Davies. Such a ruling suggests a basic misunder- 
standing of the very nature of the “direct effectiveness” of 
Community Law. 

Directly effective Community rights arise not only from Treaty 
Articles, but also from, e.g. regulations and directives. As has been 
said, the factor which distinguishes them from “ self-executing ” 
rights derived from other treaties is that their character and extent 
is defined not by municipal law but by Community Law, more 
specifically by the interpretation put upon them by the European 
Court. Indeed as Winter has argued “ it is the Court of Justice which 
has removed from the member States the power to determine the 
scope of their commitments unilaterally and to draw the customary 
conclusions from the method in which they have incorporated the 
Treaty in accordance with their respective constitutional laws.” * 
It is an important facet of the Community legal order that the 
rights it gives should be directly available at all levels of municipal 
law. Hence the insistence by the European Court that all municipal 
courts and tribunals** should bave an unfettered right to refer 
questions to it under Article 177. For as the Court said in 


23 N.B. The judgment in Defrenne does refer to those who have “ already brought 
legal proceedings or made an equivalent claim"' (para. 75). Both these conchistons 
do of course involve issues of Community Law which would benefit from clartfication 


25 The HC} is very liberal in its interpretation of judicial proceedings—see 
Voasen-Gobbels, 61/65 [1966] C.M.L.R. 508, 518. It is obviously as a result of tho 
Jurisprudence of the Court that the official version of Article 177 EEC includes the 
words “ and tribunals” for they are omitted in the earlier translation by Valentine; 
“ The Court of Justice of the European Communities ” (1965) Vol. I at p. 303. 
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Rheinmihlen “if inferior courts were bound without being able 
to refer matters to the court .. . the application of Community Law 
at all levels of the judicial systems of the member States would 
be compromised.” ** 

There can be no doubt that industrial tribunals have the right 
under Community Law to refer questions to the ECJ. They thus 
have all the assistance they need to enforce Community rights. Were 
they to accept the role suggested for them by the EAT, what would 
they do when confronted with a municipal rule which is clearly in 
conflict with a directly effective Community right? Presumably 
they would be obliged to give precedence to the municipal rule— 
which would clearly involve a breach of Community Law.*’ And 
let us suppose that certain Community rights have been accepted 
and recognised by the High Court—would industrial tribunals be 
able to give effect to these once they had received this municipal 
“seal of approval’? or would any prospective claimant who bases 
his or her case on issues of both municipal and Community Law 
be forced to begin two separate actions? 

So, far from saying with the EAT that “ no practical difficulty 
will arise from this fragmentation of jurisdiction,” it is difficult to 
see what advantage it gives except én the rather specialised circum- 
stances of these two cases. Industrial tribunals already apply with 
success complicated municipal legislation, it is presumably not 
beyond their powers to apply Community Law as well. A recent case 
like Re an absence in Ireland™ before the National Insurance 
Commissioner (where inter alia Council Regulation 1408/71 was 
applied in order to override provisions of the 1975 Social Security 
Act) shows that it is not only possible for'a tribunal created by 
statute to apply municipal and Community Law together, but that 
Community Law by its very nature requires that they be considered 
as part of the whole body of applicable law so that proper precedence 
can be given to Community Law when necessary. 

It is perhaps unfortunate that Miss Snoxell and Mrs. Davies have 
decided not to take advantage of the leave given to them to appeal 
to the Court of Appeal,” for it is important that the reception of 
Community Law into the English system should not be compromised 
by these two rulings of the EAT. The suggestion that there is a whole 


36 166/73 [1974] E.C.R. 33, 39; [1974] 1 CML.R. 523, 578. 

27 See e.g. Van Gend en Loos (above, note 1); Costa v. ENEL., Case 6/64 
[1964] ECR. 585; [1964] C.M.L.R. 425; Walt Wilhelm v. Bundeskartellamt, Caso 
14/68 [1969] ees 1; [1969] CMLL.R. 100. 

28 [1977] 1 CML.R. 1. And more recently seo the case published after this note 
was written, Re Medical Expenses incurred in France [1977] 2 C.MLL.R. 317, In 
which Commissioner Monroe charitably “ interprets ” the two present cases and 
concludes (at p. 326): “It seems to me that the statutory authorities are bound 
(by s. 2 (1) of the B.C. Act 1972) to give effect to such provisions of European 
Community Law as ‘are without further enactment to be given legal effect’ and 
bear on the decision on questions on which they have jurisdiction to adjudicate.” It 
is to be hoped that this “ interpretation ” will be noted and followed. 

29 J am grateful to Miss Crowther of Bindman and Partners for this information 
and for her comments on the case. 
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series of tribunals which are not permitted to take cognizance of 
directly effective rules of Community Law, or are only permitted to 
do so under the guidance of the High Court, raises a basic question 
about the nature of these Community rights. The municipal legis- 
lation which industrial tribunals are called upon to apply covers an 
area in which there is increasing Community involvement. It may 
not be long therefore before another case reopens this issue and 
there will be an opportunity for a ruling not only from a higher 
municipal court but from the European Court itself. 


Davip FREESTONE* 


> DESERVING MISTRESSES SHUNNED? 


Re Wilkinson (deceased)* is the first reported case on the new 
category of applicant under section 1 (1) (e) of the Inheritance (Pro- 
vision for Family and Dependants) Act 1975. This new category 
covers “any person ... who immediately before the death of the 
deceased was being maintained, either wholly or partly, by the 
deceased... .” 

In 1969, Gladys Neale, the applicant, then aged 61, went to live 
with her sister, Mrs. Wilkinson. Mrs. Wilkinson provided her with 
free board and lodging and paid all the household expenses. Gladys 
acted as a companion to her sister and they shared light household 
duties, including cooking. She also helped her sister dress and in 
1973 had several disturbed nights tending Mrs. Wilkinson. 

Mrs. Wilkinson died in 1976, and Gladys applied under section 1 
(1) (e) for reasonable provision to be made for her maintenance? 
out of her sister’s estate. The question the court had to decide was 
whether she fell within this new category. 

The Act provides in section 1 (3) that “ a person shall be treated as 
being maintained by the deceased, either wholly or partly as the case 
may be, if the deceased, otherwise than for full valuable considera- 
tion, was making a substantial contribution in money or money’s 
worth towards the reasonable needs of that person.” The burden 
of proof was therefore on Gladys to show (i) that the contribution 
made by the deceased towards her reasonable needs was substantial 
(this was not in dispute); and (ii) that Gladys did not provide “ full 
valuable consideration ” for such contribution.’ 

It is this second point which seems to raise difficulties. The court 
found that Gladys had not provided “ full valuable consideration ” in 
return for her sister’s maintenance of her—simply performing light 





* I am grateful to my colleague Norman Lewis for reading an earHer draft of this 
note and for his valuable comments and 
> [1978] 1 All ER. 221 followed in Re Viner (deceased) [1978] 2 CL. 255. 
‘ Maintenance ” under s. 1 (Z) (b) rather than the new standard for surviving 
a nie CD). 
3 p. 2722. 
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household duties and being a companion to her sister was not 
sufficient to amount to full valuable consideration. It seems to follow 
that if Gladys had done more for her sister she would have supplied 
“ full valuable consideration” and would therefore not have been 
eligible to apply under section 1 (1) (e). Can this be the result which 
the Law Commission intended when they made their recommenda- 
tions for the 1975 Act? 

In their Report,‘ the Law Commission recommended the intro- 
duction of this new category of applicant to cover “ dependants.” In 
paragraph 98 they raise the following problem, “In some cases 
questions may arise as to whether a person was being wholly or partly 
maintained by the deceased immediately before his death.... A 
widowed sister may be receiving board and lodging in the home of 
the deceased but making some contribution in cash to the expenses 
of the home. We think that these questions can be resolved by the 
court on common sense lines. The principle is that a person should 
be treated as having been maintained by the deceased either wholly 
or partly .. . if the deceased was, otherwise than for full considera- 
tion, making a substantial contribution in cash or kind towards 
that person’s reasonable needs.” 

The problem in Re Wilkinson is that here Gladys did not provide 
any contribution “in cash” at all. The Law Commission do not 
offer any guidance for this kind of situation. 

Another example, that of the mistress, provides a vivid illustration 
of the working of the section. 

At paragraph 90 the Law Commission specifically mention their 
intention that mistresses should be included in the category of 
dependants, “‘ In these cases an order for family provision would be 
doing for the deceased what he might reasonably be assumed to 
have wished to do himself. This argument carries particular weight 
where the ‘ dependant’ is a person with whom the deceased has been 
cohabiting.” 

If, for instance, the deceased had lived with a mistress for many 
years, and she had kept house for him, borne his children, looked 
after the family and generally done everything a good mistress 
should, would she then be unable to apply for provision to be made 
for her out of his estate, because she had provided “ full valuable 
consideration?” Would she have been better off if she had been a 
worse mistress and so not provided “full valuable consideration?” 
According to Arnold J. in Re Wilkinson the answer to this latter 
question appears to be “ yes.” 

The solution to this dilemma is to confine “ full valuable con- 
sideration ” under section 1 (3) to consideration provided under a 
contract. This would mean that the sort of applicants which the 
Law Commission intended to cover in section 1 (1) (e), would almost 
certainly be able to apply. A man would not have made a contract 


4 Law Com. No. 61. Second Report on Family Property: Family Provision on 
Death (1974). 
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with bis mistress and this would mean she would not have supplied 
“ full valuable consideration,” whereas undeserving applicants, such 
as paying guests, who make contracts, would be excluded from 
applying as they would have provided “ full valuable consideration.” 
This is surely what the section intended. 

In Re Wilkinson, Arnold J. specifically said that he thought con- 
tractual obligation was irrelevant: “I bave to decide, as I under- 
stand it, whether if one puts a financial value on those items [i.e. 
what Gladys did for her sister] in my judgment irrespective of 
whether there is or is not contractual obligation to provide those 
services or suffer those detriments. ...”’* 

Arnold J. concluded, despite “ considerable uncertainly,” ° that 
Gladys had not provided full valuable consideration in return for her 
board and lodging. This result seems the right one on the particular 
facts of Re Wilkinson but if Arnold J.’s interpretation of section 1 (1) 
(e) is followed, it leads to the inevitable conclusion that the more 
deserving the applicant, the less likely he or she is to succeed. 


Hoary CLARK. 





REVIEWS 


Tae Law AND Practice RELATING TO CAARITES. By HUBERT 
Picarpa. [London: Butterworths. 1977. xcii + 765 pp. 
(including index). £45.] 


In this new book the expressed intention of the author is to present a 
comprehensive and up-to-date statement of the I¢w and practice in England 
and Wales relating to charities. Every possible aspect of charity law, stated 
as at March 1, 1977, is covered in depth. In contrast, Tudor on Charities (6th 
ed.), the established practitioners’ book in this field is now 10 years old and, 
so far as the reviewer is aware, is out of print with no new edition in prospect. 
The market for Picarda will be mainly practitioners, including, the author 
hopes, Commonwealth lawyers. Teachers and students of charity law will also 
find it a most useful reference work, although the astonishing price may put 
it beyond their reach. 

The book includes a survey of the various categories of charitable trusts, 
their creation and administration, cy-prés and schemes generally, jurisdiction 
and proceedings, and rating and taxation. Appendices set out all the relevant 
statutes and statutory instruments, and extracts from the reports and guidance 
leaflets of the Charity Commissioners, whose decisions receive the appropriate 
emphasis in the text. In addition, many Commonwealth and American cases 
are cited. This can be useful, particularly in areas where a problem has not 
been satisfactorily solved in English law, for example, the question of law- 
changing objectives and participation in political campaigns. At times, however, 
the comparative aspect adds little. Reasons of epace have precluded any 
discussion of desirablo reforms. In addition to topics relating specifically to 
charities, the author deak with certain topics relating to trusts generally, but 
the basis for his selection is not clear: why deal with secret trusts but not, 
for example, incompletely constituted trusts? 

The book is approximately the same length as Tudor, but covers more ground 
because a smaller proportion is devoted to the setting out of statutes and 
statutory instruments. The reviewer feels that the main advantage of Picarda 
over Tudor is that it is up to date. All the significant cases and statutory 
changes of the last decade are covered. For example, there is a useful 
discussion of the impact on charities of recent legislation on race and sex 
discrimination, with the Race Relations Act 1976 and commentary in an 
appendix. 

To take a general point, it is a pity that re Denley is nowhere cited. Although 
not a charity case, in upholding certain types of private purpose trusts it must 
havo some bearing on charity law. The knowledge (before re Denley) that a 
purpose trust would fail if not held charitable must have been an indirect 
influence in many charity cases. But Mr. Picarda still refere (at p. 208) to the 
“ rulo invalidating non-charitable purpose trusts,” allowing as sole exceptions 
the tombstone and animal cases. 

The treatment of the law of charity as such, by which the reviewer means 
the classification of charitable objects and the cy-près doctrine, is the most 
interesting part of the book, with the greatest degree of analysis and critical 
discussion. The author’s criticism of the recent case of re Watson is most 
convincing. The reviewer does not, however, share the view that the distinction 
between Murray v. Thomas (trust to erect a war memorial of a useful 
character: charitable) and re Endacott (gift by testator “ to erect some useful 
memorial to myself ”: not charitable) is very fine. Incidentally, and not by 
‘way of a serious criticism, why does Mr. Picarda classify vegetarians, tee- 
totallers, pactficists and conscientious objectors as cranks, and accordingly not 
4 section of the public? 
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A few small pointe may be made about other perts of this section. The 
reference to re Simson is misleading, in that it is stated that a gift to a vicar 
“for his benevolent work ” failed. This was obiter. The gift was to a vicar 
“ for his work in the parish,” and succeeded. The examination (at p. 180) of the 
meaning of the word “relations” might have benefited by the inclusion of 
re Cohen and re Baden (No. 2). The treatment of the Recreational Charities 
Act 1958 includes no attempt to solve the problem that the classes envisaged 
as satisfying the “social welfare ” requirement may well fail to qualify as a 
sufficient section of the community for the purpose of the “ public benefit ” 
requirement. 

The discussion of the cy-prés doctrine is interesting and stimulating: the 
author has some original views to put forward here, It is odd, however, that 
he selects as the best definition of the doctrine one which fails to distinguish 
initial and supervening failure, giving the impression that a general charitable 
intention is always necessary. The decision to discuss the cases before 


gift to charity with a perpetultous gift over, where cy-prés applies on failure 
of the charitable gift. Is this not an example of a gift which is, by statute, out 
and out? Whatever the donor intended, the gift to is 


Conversely, if the gift over can legally take eff 
exclusion of cy-prés, because the gift to the charity was 
Perhaps this is merely a matter of terminology, but it is not clearty explained. 
The reader might also be confused by Chapter 29, where cy-prés schemes are 
distinguished from schemes other than cy-prés. When, if at 
charitable intention required for schemes which are not cypras? Re FirlgeF 
could have been discussed in the section on the breakdown of trust machinery. 
Why is re Satterthwaite discussed in this chapter, when the result was a cp-pres 
scheme? At least that case is correctly distinguished from re Jenkins, in contrast 


perpetuity, there are two varying statements on the length of the “ wait and 
gee” period for inter vivos gifts: the life of the donor and the life of the donor 
plus 21 years (the latter being correct). The puzzling assertion (on p. 208) 
concerning a gift over from a non-charitable purpose to a charity is perhaps 
explained by the author’s apparent view that all non-charitable purpose trusts, 
save the tombstone and animal cases, are void. Finally, can pert performance 
really apply to the enforcement of trusts? Whatever the position in the United 
States, that doctrine in English law relates only to specific performance, which 
in turn is confined to contracts. The Law of Property Act 1925, s. 55, does not 
support the theory, and doubtless refers to section 53 (1) (a) rather than (b). 
The American authorities cited, one of which is in any case on an agreement 
to hold on trust, seem to be examples of what we would regard as proprietary 
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But these criticisms do not seriously detract from the book, which is 
generally well-researched, comprehensive and accurate. Although some parts 
are inevitably dry, it is written in a readable and lucid style. The presentation 
is good, with few misprints, the worst offenders being “incorporated 
hereditaments ” (p. 123), a trust of “ personality’ (p. 130) and a “ removable 
lease ” (p. 373). 

In conclusion, the reviewer is glad to adopt the words of Lord Wilberforce 
in his foreword: “ Charity as a branch of the law touches life at many points 
and the law of it contains much elegant and distinguished thinking. This book 
should give a fresh stimulus to the study of it.” 

JL MARTIN 


SOUTH AFRICAN COMPANY Law THROUGH THE Cases. Third Edition. 
By H. R. Hamro. [Published by Juta. 1977. xl and 747 pp. incl. 
index. R.35.] 


A nor inconsiderable and perennial problem facing the student of company 
law is the hideous weight of material, derived both from cases and statutes, 
with which he is expected to grapple. A good casebook (at least if it does not 
attempt to displace standard texts) can often be of great assistance by directing 
attention to the more relevant aspects of this material, and by dispensing with 
the otiose. Professor Hahlo’s justly celebrated South African Company Law 
Through the Cases is now in its third edition. This is, of course, the work 
whence sprang the same authors A Casebook on Company Law, which is 
doubtless more familiar to the British reader. It is perhaps a little unfair to 
judge the present work by reference to its British counterpart, especially in 
view of the well-nigh xenophobic attitude of the homegrown lawyer when 
faced with what is essentially a foreign text. But comparisons are difficult to 
avoid, all the more so when they are glaringly obvious, Thus it is particularly 
noteworthy that the length of South African Company Law Through the 
Cases exceeds that of the British work by approximately one quarter. This 
disparity is accounted for partly by a greater number of extracts from major 
cases, but also by the fact that the South African book contains references 
to about twice as many cases overall. In his preface to this edition, Professor 
Hahlo indicates his awareness of the trap lying in wait for the compiler of a 
casebook: too many cases render the volume over long and expensive. Whereas 
the British book is as yet within manageable bounds, South African Company 
Law Through The Cases bears the first indications that some pruning may be 
necessary in the future if jt is to retain its utility. Despite these considerations, 
it is pleasant to be able to welcome a new chapter devoted, at leest in part, to 
Winding Up—a subject which has only recently begun to emerge from its 
Cinderella status in university law courses. 

Judged on its own, however, South African Company Law Through the 
Cases ie an admirable work. Its tripartite technique is well-known; each 


the cases, which in their turn are frequently followed by further references 
or explanatory notes on complicated points, Although all three elements are 
equally well executed, perhaps it is in Professor Hahlo’s selection of extracts 
from major cases in which lies the true strength of the book. The passages 
are almost all of exactly the right length, erring neither on the side of 
prolixity nor parsimony: cf. e.g. Wallersteiner v. Moir (pp. 43 and 227) and 
Ebrahimi v. Westbourne Galleries Ltd. (p. 365). However, within these shores, 


Professor Hahlo’s work may well suggest an answer to some of the problems 
of company law which remain unanswered in whole or in part here. See, e.g. 
the chapter on Htigatlon on what is now section 38 of the South African 
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Companies Act, 61 of 1973 (similar to our own s. 54, Companies Act 1948) 
at pages 215-236. Secondly, it may well ease the path of comparative lawyers 
wishing to gain an initial impression of modern South African company law. 
Finding one’s way around this volume, even in the absence of the British work, 
is no great task for the British company lawyer, despite the inclusion of the 
odd case in its original Afrikaans version. Although it is true that recent South 
African company legislation (especially the 1973 Act) has, in Professor Hahlo’s 
words “effectively cut the umbilical cord between English and South African 
legislation . . .” (p. 10), it ts not immediately obvious from the rest of the 
work that South African company law is becoming remarkably dissimilar. 
Individual provisions of the 1973 Act are mentioned and discussed (e.g. ss. 224 
and 233 on Insider Trading at p. 390; ss. 252 and 266 on minority protection 
at pp. 511 and 534), but many of the progenitor’s characteristics remain. But 
such an impression could only be corrected by discussion in extenso of the 
recent legislation; something surely beyond the scope of a book of this size, and 
moreover one devoted essentially to making the law come alive through 
the cases. 

VICTOR JOFFE 


NEGOTIATED JUSTICE: PRESSURES ON DEFENDANTS TO PLEAD GUILTY. 
By JonN BALDWIN and MICHAEL MCCONVILLE. [London: Martin 
Robertson. 1977. xvi and 128 pp. £5-85.] 


Vötn reviowėr came to. thin Work With an open mind. Ha didnot come with 
a blank mind—about the issues raised by its preparation and publication and 
with other issues indeed somehow dragged out of the initial disputes. He 
cannot claim to have read every contribution In The Times, The Daily 
Telegraph, the Law Society’s Gazette and Guardian-Gozette, The Guardian, 
the New Law Journal and elsewhere, but has scanned most of them. His 
wooden spoon for the most il-judged comment goes to Sir David Napley for 
his animadversions on the proper role of an academic, for which he was 
promptly, rightly and magisterially rebuked by that distinguished lawyer 
academic Vice-Chancellor L. C. B. Gower; Sir David’s further remarks on 
the value of academic research, contained in a somewhat petty letter in the 
Gazette commenting on a conciliatory and moderate article by Professor 
Zander, show him to be unrepentant on this theme. 

A reader of the book, say in 10 years’ time, who lacked access to the 
national or legal presa, would not remain ignorant of the furore. There is 
first an Introductory Note by the Editors of the “ Law in Society ” series of 
whieh the volume forms pert. Your reviewer finds the apologia thus advanced 
less persuasive than he would have hoped for; in places, indeed, the comments 
made by the Editors would readily fustify the sort of conclusions that 
might bave been drawn from the authors’ researches but which they have not 
drawn. There is secondly a Foreword by the Vice-Chancellor of the University 
of Birmingham (of which the Institute of Judicial Administration forms pert) 
who acknowledges that he is taking an unusual step in so contributing. Sir 
Robert Hunter records how he invited three independent academic assessors— 
Professors O. Hood Phillips, G. E. R. Burroughs and Winifred Cavenagh—to 
give a report which read (in part) “ We consider the present work to be 
academically respectable. The conclusions are reasonably drawn from the 
evidence, so far as one can judge from the manuscript alone.” 

Sadly, and with not only respect but deference to the distinguished trium- 
virate, this reader does not and cannot wholeheartedly share the second Hmb 
of that opinion. 

Doctors Baldwin and McConville were engaged in an Institute project on 
contested trials in Birmingham Crown Court and were struck by the incidence 
of late or last-minute unexpected guilty pleas, cases which “folded” or 
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“ collapsed ” in the court-corridor jargon they adopt. This led to the present 
separate inquiry concerned with what may generically and loosely be termed 
“plea bargaining,” although the authors sensibly eschewed the uso of that 
phrase in the title of their book and properly confine it to only one aspect of 
their study. 

The first chapter sets the stage, cataloguing and canvassing the American 
and English (but seemingly and rather surprisingly not Scottish) discussions 
in the voluminous literature on guilty plea negotiation (or “ plea adjustment ” 
in the Scottish phrase) and describing the identification of the 121 individuals in 
the inquiry and the research methods evolved and employed in the project. 
Baldwin and McConville record the circumstances in which co-operation of 
the barristers engaged in these Crown Court cases was not forthcoming in their 
inquiries, the results of which include express and implicit criticisms of the 
professional conduct and competence of counsel in “ only a small number of 
cases.” The Bar hardly emerges with credit from the whole affair, but 
equally it is this reviewer’s personal assessment that the authors demonstrate in 
places insufficient awareness of the distortion this regrettable lacuna may have 
indeHbly imprinted in their material. To this they might retort that they had 
the backing of their (unnamed) Consultative Committee but the imbalance 
still remains and is not always readily enough acknowledged. It is in this chapter 
that there first emerges what, by the time he had finished the book, this 
reviewer had become convinced was for him the major factor leading to his 
ultimate unease. This is implicit evidence that the authors at some early 
stage of the evaluation of their materlal—indeed posaibly during the later stages 
of its collection—seem to have arrived at provisional conclusions which there- 
after have coloured the other judgments they have formed. One is not 
suggesting the authors started out with any pre-conceptions at all; one fears 
that the embryo took too firm a shape at an inconveniently early stage of 
gestation, and more rigorous re-appraisal was lacking. 

In the second chapter the issue of plea bargaining is discussed using the 
term in the sense of at least the reaching of understandings about sentences 
in the event of a guilty plea to which the judge is party or privy. Its American 
connotations are rehearsed, and the contrasts with the English precepts and 
practices drawn. Baldwin and McConville then proceed to illustrate, with 
extracts from their recorded interviews, and argue the thesis that there exists 
a gap between the theory and the practice. Few could deny that they make 
out a case which can support their conclusion or, to put it in a way fairer to 
them, that the conclusion at which they arrive can well be derived from the 
material examined. The crux of the matter is how convincing a case is made 
out, how reasonably drawn (to echo the assessors) the conclusion is. Unresolved 
inconsistencies in the arguments advanced reinforce this reader’s eventual 
failure to accept the conclusions as being as firmly based as the text urges. One 
ittustration must suffice, consisting of first the following sentence (from p. 
32): —“ In most of such cases, the defendant is given incomplete information: 
he is told by his barrister what form of sentence he will receive following a 
guilty plea, without always being informed that he will receive the same form 
of sentence if convicted at trial” Yet only three pages earlier one has read: — 
“In over half the [plea bargain] cases, the defendant said he had been told 
of a specific sentence he would receive if he pleaded guilty and sometimes 
warned of a quite different and heavier sentence if he continued with his plea 
of not guilty.” In these two sentences appear three evaluative terms: —‘‘ most,” 
“always ” and “ sometimes ”—in addition to the more specific “ over half.” 
If the criticism of incomplete information is to be levelled, why can not 
greater precision be brought to these three vague concepts? If the exact 
figures can be derived from the raw material of the taped interviews more 
precision can be achieved to strengthen the criticism; if the exact figures do 
not exist the critical deduction is correspondingly weakened. This particular 
illustration has been treated at some length because the reviewer is aware 
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that his judgment both of the authors’ judgment and of others’ judgment of 
the authors’ judgment is in no way immune from error (and s0 on in infinite 
Tegression) and wishes to permit his reader in turn to have the basis for 
making his own judgment. The authors are unfortunate in that one of the 
fow printing errors found in the whole of the book occurs here in the opening 
table, where one complete set of figures is omitted; some minor mathematics 
soon fills the gap admittedly. 

The next chapter covers pressures allegedly placed on defendants by their 
counsel to plead guilty. The authors state that their “ findings disclose evidence 
of questionable conduct on the part of a small number of barristers.” 
“ Findings ” seems too strong a word for what would be better termed 
“ tmpresstons.”’ Striving to be as objective as he can, the reviewer’s impressions 
would differ from those stated; he once again detects signs of predelictions 
on the part of Drs. Baldwin and McConville to favour particular interpre- 
tations at the expense of others no less plausible. The argument is bolstered by 
what some will regard as tendentious phrases: “no reasonable person could 
say it was fair or proper...” (p. 45) when what is meant is surely “ we do 
not regard it as fair or proper and we believe many reasonable people may well 
agree with us.” An even more glaring example of unconscious blas appears on 
page 46: “it may well be the case that this is not what happened in reality 
. . . but the important point is that this is how the defendants . . . perceived 
the advice of their barrister.” At page 11 the point had been made less 
circumspectly: “... it is our contention that the defendant’s subjective 
experience is more crucial... than the objective reality.” The reviewer 
finds that sort of approach to reveal an unfortunate want of detachment into 
which the researchers have fallen. Both reality and “myth” have a value; 
the greater importance of the latter is a clear value-judgment, not a finding. 

In this chapter appears an account of an event which, if true, is scandalous. 
Two defendants jointly charged allege that each was separately induced to plead 
guilty by the false assertion of his own counsel that such was the intention of 
the other. The Series Editors seek to justify the unwillingness of the researchers, 
in such circumstances, to advise those interviewed to pursue their undoubted 
remedies; readers must decide whether they accept this reader’s view that 
it is the weakest of the points made by the Editors and, conversely, one of 
the strongest elements in the criticisms of the Bar Council. It is further stated 
“there are other [cases] of a lees extreme nature...” so the point is of 
general significance. ` 

A third aspect is dealt with next—the often intractable problem of the 
defendant who claims innocence despite entering a guilty plee. Considerable 
reliance is placed upon a particular device introduced into the research—the 
referring of nearly 1,000 sets of committal papers to a retired Justices’ Clerk 
and a retired Chief Constable (both of some eminence) to forecast a probable 
outcome. In the cases where they predicted faflure acquittals resulted in 80 
per cent.; this is said to be strong evidence that some of the seven cases in 
this category of ‘‘ claiming innocence despite guilty plea ” would have resulted 
in acquittals if taken to trial. What account does that take of the 20 per cent. 
failure rate of the assessors’ predictions? What of admitted differences of 
opinion between the two assessors? To put it briefly, the process of assessment 
strikes this reviewer as lees corroborative of the stated findings than the 
authors suggest. 

Lastly, Baldwin and McConville discuss what they felicitously call “ 
the Defendant ”—the almost incidental role played by the defendant in the 
whole trial process, leading to a sense of alienation. It is in the elaboration 
of this theme that the unfortunate lop-sided nature of the data gathered by 
the researchers seems most unfortunate. Practical “arguments against, for 
example, inviting a defendant to address the court do exist of which they seem 
unaware, on the evidence of the text, a deficiency the Consultative Committee 
did not make good. The problem of the extent to which it is politic for the 
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defence to seek to correct a prosecution statement of the case to which the 
defendant objects is properly raised by the authors; it is never an easy 
question. It is a common practice at magistrates’ courts, but its value at 
the Crown Court is more uncertain. First, the defendant’s “ version ” may 
have been put in the Social Inquiry Report (did the disgruntled defendants in 
the sample know that?) and moreover it is often far more important to seek 
to urge upon a Crown Court judge that he accept a recommendation in such a 
Report than to “ temper ” the prosecution’s case. In summary trials, that exercise 
may be needed to persuade a Bench even to remand for such a Report to be 
made. Professional perspectives of that sort are unfortunately missing from 
this part of the work, which this reviewer would, however, regard as 
potentially more interesting and valuable than the earlier and more immediately 
controversial parts. 

In their concluding general observations, the authors also raise and discuss 
the illogical and often, indeed, inequitable principle of the discount in sentence 
for a guilty plea. Its philosophical and penological foundations are shaky and 
they do well to stress those shortcomings. The wider conclusion reached in 
this closing chapter that the other defects discussed in the book are the 
virtually inevitable product of the whole system seems not proven, however. 

The reviewer’s lack of acceptance of the book’s main theses does not line 
him up with those who would have banned it—to suggest that “it cannot 
possibly be described as ‘research’ ” or that it “ would be directly contrary 
to the public interest that the book should be published . . .” (both per Mr. 
Webster the Chairman of the Bar Council) is frankly untenable. It is a 
serious work to be judged on its merits—even if, as here, such judgment is on 
balance adverse. The collation and listing of a great mass of relevant published 
material is impressive. The book undoubtedly has focused atténtion on plea 
bargaining, as witness a clutch of cases subsequently reported in the legal and 
the national press, and on the function of academic research. Each of those 
is by way of being a bonus; the work is important in its own right if 
unconvincing to this practitioner-academic; that is an assessment of the merit 
of its performance, not a condemnation of the merit of its production. 


J. E. ADAMS. 


Law, MORALITY AND Society (Essays in Honour of H. L. A. Hart). 
Edited by P. M. S. Hacxer and J. Raz. [Oxford: at the 
University Press. 1977. vi and 312 pp. £7-50 net.] 


OnLy rarely does a festschrift become a major quarry for those in search of 
enlightenment and stimulation—this is one of those rare cases. Hacker and 
Raz have edited a volume of high quality; the essays touch on most of the 
areas in which Hart has written and they worthily reflect “ the lustre of their 
original” 

Lawyers with no interest in jurisprudence will find little—two essays (by 
Cross and Kenny) at most. Even jurisprudents will find some of the material to be 
of peripheral interest—moral and political philosophy too have benefited from 
Herbert Hart’s attention. 

Several of the essays deal with controversies arising from Hart’s The 
Concept of Law or with older controversies whose modern form has been 
moulded by that book. Essays by Hacker, Lucas, Dworkin and Marshall are in 
this category. Hacker’s contribution is probably the best article-length appre- 
ciation of Hart’s book that has yet appeared. He replies to a number of 
widely read articles (by Cohen, Singer and Sartorius) which advance criticisms 
of Hart often found to be persuasive. The essay is sensitive to developments 
in philosophy that influenced Hart. Lucas’ essay is a set of acute, elegant and 
fairly general observations about the main tenets of Hart’s theory. 

Marshall answers various criticisms of legal positivism advanced by Ronald 
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Dworkin in critiques that take The Concept of Law as the model of the 
legal positivists’ case. In particular he rejects Dworkin’s charge that legal 
positivism is committed by its very nature to certain (allegedly unpalatable) 
political, constitutional and adjudicative theories. Dworkin’s own article is 
probably the most important for philosophers of those in the volume. It is 
often alleged, and even more often assumed, that any non-poaltivist legal 
theory must assume some sort of objectivist theory of morality (the argument 
then continues: all objectivist theories of morality are false, ergo non-positivist 
legal theories cannot work, q.e.d.). Dworkin adumbrates a theory of moral 
Judgments that does not fit obviously into either of these two categories. I 
believe it is best understood as a subtle form of moral objectivism that avoids 
the naive epistemology and the grand metaphysical claims that some theories 
have made. It certainty makes moral objectivism much more attractive. The 
general philosophical viewpoint it evinces perhaps owes something to Quine 
and J. L. Austin when dealing with portentous dichotomies like the 
subjectivist /objectivist one. 

The essays by MacCormick and Mackie criticise Hart’s theories of legal 
Tights and of responsibility. MacCormick assumes with Hart that some sort of 
truth-functional definition of “right” can be given, but argues that his 
“interest ” theory is superior to the “ will” theory which Hart propounded. 
Mackie argues that the traditional concept of human moral responsibility can 
be made sense of—contrary to Hart’s writings on the subject. The essay is 
really an expansion of Chapter 9 (2) of Mackie’s recent Ethics: Inventing 
Right and Wrong. 

Sir Rupert Cross and A. J. P. Kenny deal in part with certain technical 
legal matters. Professor Cross suggests that some of the literature about the 
Tule of precedent in relation to the Miliangos case and in relation to the House 
of Lords Practice Statement of 1966 is bedevilled by spurious problems—a 
thesis he convincingly demonstrates. Professor Kenny adds an addendum to his 
recent writing on Hyam v. D.P.P. suggesting that the law may even now 
have the definition of murder that he thinks it ought to have. 

Professor Honoré classifies the types of laws that exist in a developed legal 
system, starting from a professional rather than an abstract theoretical view- 
point. Professor Summers demonstrates at some length the inadequacy of the 
simple approach to legal theory that he labels “ naive instrumentalism.” It is 
not clear to me that the point required lengthy demonstration. Dr. Raz extends 
further his own extensions of Von Wright on practical discourse to that 
favourite of moral philosophers, the nature of the obligation that arises from 
promising. Professor Foot argues that moral philosophy has for several cen- 
turies travelled down the wrong road. The argument is based on language use 
and succeeded in convincing me only that Professor Foot and I do not speak quite 
the same language. It is clear to me that many of us do meaningfully express 
approval and disapproval of actions even where we have no special relation- 
ship to the persons concerned. Surely the concept of locus standi has no place 
in moral evaluation. Dr. Finnis presents a filigreed argument to support his 
contention that truth is good and that any sceptical argument against this 
assertion is self-refuting. Professor Feinberg investigates and classifies the 
different types of harm. Professor Barry writes with his usual clarity and 
astringency an essay about justice between generations that would have fitted 
well as a chapter in The Liberal Theory of Justice had he thought of it on 
the way to Mombasa rather than on the way to Vancouver. Dr. Baker takes 
up the thesis that Hart advanced in “The Ascription of Responsibility and 
Rights” (P.A.S. 1948-49) and later abandoned, that legal concepts are 
“ defeasible concepts.” Baker argues that this conception can be made coherent 
and supported within a Wittgensteinian theory of meaning. Incidentally ter- 
minology may cause some difficulties to lawyers reading this essay—-Baker uses 
the term “‘ realist theories of law ” in the special sense of theories of the meaning 
of legal terms analogous to what are loosely called “realist” theories of 
corporate personality. This is of course very different from, and incompatible 
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with, the sort of general legal theory advanced by Ross, Olivecrona and others 
often called “ realists,” 

During Herbert Hart’s career, and largely because of his career, philosophical 
jurisprudence has become a highly specialised technical field, and one in 
which only those with some sophistication in contemporary philosophy can 
make a substantial contribution. Slowly jurisprudence is becoming the province 
of philosophers rather than lawyers. In one way Hart is an early example of 
this: he was a philosophy tutor (though also a barrister) at the time of his 
election to the Oxford Jurisprudence chair. This volume is a further step 
along the specialist road—énly Cross’s article is both written by a lawyer and 
says things that a practitioner might consider to be of interest. This book will 
be indispensable to jurisprudents, interesting to philosophers but not easy for 
lawyers. 

W. BisHop. 


GORE-BROWNE ON COMPANIES, 43rd edition. [London: Jordan & 
Sons Ltd. 1977. £40 (including 1st Supplement).] 


Gore-Browne on Companies began life as long ago as 1866 and the forty-third 
edition has recently appeared. There have been a number of stages in its 
evolution as perhaps the leading work on company law for the practitioner. 
One such stage was the editorship of Mr. Gore-Browne who brought to the 
work his experience at the company law Bar and gave it his name. The 
forty-first edition, still somewhat archaically entitled “ A Handbook of Joint 
Stock Companies,” appeared in 1952. The forty-second edition of Gore-Browne 
did not appear until 1972 but was an important stage in its evolution. A team 
of specialist contributors, primarily interested in the practical aspects of 
company law, had entirely rewritten the whole text. This edition had an 
immediate success, no doubt assisted to some extent by the fact that the 
current edition of Buckley on the Companies Acts, the practitioners’ Bible, 
was then almost 15 years old. 

The latest and forty-third edition of Gore-Browne marks another important 
stago in its evolution: there has been a change to a loose-leaf format and 
supplements, taking the form of pages to replaco or extend the existing text, 
will be published at regular intervals. It must be said that the other major 
change in this edition is price: it is now £40 (including the first supplement) 


recent editions of other textbooks have shown similar increases in price. The 
law is stated as at September 31, 1976. At that time the Companies Act 1976, 
the Stock Exchange (Completion of Bargains) Act 1976 and the Insolvency 
Act 1976 had not yet received the Royal Assent. The first two of these Acts 
are dealt with in Appendices and all of them are mentioned, where relevant, 
in footnotes. The Preface to the new edition states that the changes made by 
these Acts will be absorbed more fully into the text when the first loose-leaf 
supplement appears. 

The great strength of this edition, and the last edition, of Gore-Browne is 
the emphasis given by the specialist contributors to providing answers to 
Practical problems. At the same time Gore-Browne provides a complete 
survey of company law. It is a fair test of an established textbook to see how an 
important new decision is dealt with. In the field of company law the most 
important new authority since the lest edition is probably the decision of 
the House of Lords in Re Westbourne Galleries [1973] A.C. 360 on the nature 
and scope of the “ just and equitable ” ground for winding up contained in 
sectlon 222 (f) of the Companies Act 1948. The treatment given to this 
decision is admirable. The whole section dealing with this ground for winding 
up has been rewritten and now consists of a general introduction of three 
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pages followed by a further section of six pages dealing specifically with the 
Westbourne Galleries case. These pages first set out the facts and the ratio of 
the case and then proceed to consider its more general implications. The 
Editors suggest that exclusion from either participation in management or 
profits is apparently not essential: any course of dealings which produces a 
breakdown in mutual confidence may well suffice to justify the making of a 
winding-up order under section 222 (f) unless that breakdown in mutual con- 
fidence is referable to the conduct of the petitioner. There follows a helpful 
review of English and Scottish decisions decided before the Westbourne 
Galleries case and the Editors indicate which decisions they consider com- 
patible with it. This section will greatly assist anybody who wishes to gauge 
the implications of the Westbourne Galleries case, perhaps with a view to 
advising a client whether he is likely to obtain a winding-up order. 

Other sections of Gore-Browne call for particular comment: the chapters 
on company liquidations have been entirely re-written in the light of a number 
of recent decisions and now provide the best guide to the subject to be found 
in any textbook; the European Communities Act 1972 has been fully discussed; 
the Index remains excellent; and the treatment of Scottish law has been 
expanded and, in the words of the Preface, made “ more accurate.” It may 
be that in future editions there could be rather more academic discussion of 
authorities without detracting from the practical nature of the work. For 
example, it has been held in Selangor United Rubber Estates Ltd. v. Cradock 
(No. 3) [1968] 1 W.L.R. 1555 and Karak Rubber Co. Ltd. v. Burden (No. 2) 
[1972] 1 W.L.R. 602 that, in certain circumstances, any “ outsider ” who 
participates in the misapplication of a company’s assets by its directors will be 
liable as a constructive trustee to replace these assets. However the correctness 
of these decisions is likely to be challenged in the Court of Appeal one day, 
and it would be useful if, in the footnotes to the relevant sections in Gore- 
Browne, references were given to the various articles in legal journals which 
have discussed these cases. Nevertheless for a practical exposition of company 
law Gore-Browne cannot be bettered and the new edition may be unreservedly 
recommended. 

M. K. L KENNEDY. 
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A WOMAN’S RIGHT TO CHOOSE * 


IN its memorandum to the Select Committee on Abortion the 
representatives of the Catholic Church commented that the slogan 
of the proponents of a liberal abortion law “ suggested that it is 
an impertinence for the community to decide that a woman must 
continue with the pregnancy that she herself does not wish to 
continue.” ? This description of their case is not denied by the 
advocates of abortion on demand or request; indeed it is the essence 
of their campaign.? 

That claims are absolute at opposite ends of the spectrum of 
opinion on an issue such as abortion is unremarkable, There is no 
room for manoeuvre between those for whom abortion is a vital 
step in the emancipation of women and a means of relieving 
poverty ? and the view that religious, social or moral considerations 
demand unconditional protection of unborn children.‘ More signifi- 
cant is the fact that in the middle ground—held between those 
who wish to curb what are seen as the abuses of the Abortion Act 
1967 and those who, whilst opposing abortion on demand, see 

* The rights which the law affords to the father of an unborn child opposed to an 
abortion have for tho first time been the subject of Litigation. It has not been possible 
to incorporate in this articl: references to the judgment in Paton v. Paton delivered 


on May 24, 1978. 
1 First Report from the Select Committe on Abortion (1975-76 H.C. 57341, 
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behind every new restriction the spectre of the back street abor- 
tionist—there is no recognition of the interests of the father of an 
unborn child. The polarisation of views on abortion and the cam- 
paign to obtain and retain a law based upon the principles of the 
1967 Act has served not only (and probably rightly) to deprive a 
husband * of any right to veto his wife’s decision to terminate her 
pregnancy but more questionably seems also to have resulted in 
no consideration being given to any claim he may have to be con- 
sulted or to participate in the decision or even to be informed of it.‘ 

Other jurisdictions have had to face openly this issue which has 
remained dormant in England since the enactment of the 1967 Act. 
In Planned Parenthood of Central Missouri v. Danforth,’ the United 
States Supreme Court struck down as unconstitutional a restrictive 
Missouri abortion law which, inter alia, required the written consent 
of a spouse before an abortion could be performed on a woman 
in the first 12 weeks of her pregnancy unless a licensed physician 
certified that the abortion was necessary to preserve the mother’s 
life. The decision must be seen in its context: although in Roe v. 
Wade* this point in Planned Parenthood had expressly been left 
open,’ the former case had established that in the first trimester 
of pregnancy the State could impose no restrictions on the right of 
a woman to have an abortion.’° Thus in Planned Parenthood the 
reasoning of the majority was that the Missouri statute could not 
“ delegate to a spouse a veto which the state itself is absolutely and 
totally prohibited from exercising during the first trimester of 


pregnancy.” | 


5 This article considers only the position of parents of legitimate children. 
ê The latter point is not necessarily an academic one m view of the existence of 








which 
§- 410 U.S. 113 (1973). 
„° Ibid. 165 note 67. 
10 A woman's decision whether or not to terminate her pregnancy was 
her constitutional]: 
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It has been urged in England that “the father of an unborn 
child, whether he is a husband or not, has an argument viable in 
law to present to the court to prevent the child being aborted.” 1 
The claim is at first sight a compelling one. The lack of any con- 
stitutional impediment and the denial, implicit in section 1 Abortion 
Act 1967, of an unfettered right to abortion should in theory 
enable English law both to endorse the interest which the State 
has in the institution of marriage by precluding a unilateral decision 
on whether a pregnancy should be terminated (except perhaps 
where its continuation would involve injury to the life and possibly 
health of the mother) and also to recognise the interest which a 
father has in his unborn child. It is difficult to imagine many 
decisions to which greater importance in a marriage should be 
attributed than that involving abortion; this and the existence of 
equal parental rights in analogous fields—to custody and guardian- 
ship ° and in adoption **—would seem logically to point to the 
conclusion that a decision on abortion should be a joint one. Nor 
does this theoretical argument lose its force because the grounds 
for legal abortion in the Abortion Act 1967 are, in theory ** at least, 
exclusively medical. Apart from risk of injury to the life or physical 
or mental health of a pregnant woman, a legal abortion can be 
performed where there is a risk to the physical and mental health 
of any existing children of her family greater than if the pregnancy 
were terminated and also where there is substantial risk that if the 
child were born it would suffer from such physical or mental abnor- 
malities as to be seriously handicapped.** These latter two grounds 
involve matters which will affect both spouses and on which one 
would expect that they should both have an opportunity to state 
their views.’ Further the 1967 Act is, of course, merely permissive. 





Blackm the of the Court was that “since it is the woman 
who bears the child and who is the more directly affected by the preg- 
the balanco weighs in her favour.” The dissenting minority on this 


live child.” Ibid. at pp. 818, 819. 
O'Neill and Watson, “Tbe Father and the Unborn Child,” 38 M.L.R. 174, 
G 


vardianship of Minors Act 1971; s. 1 (1), Guardianship Act 1973. 
b), Children Act 1975. 
1 below. 


* ss, 1 (1) (a), (b), Abortion Act 1967. 
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single women (i.e. widowed, divorced, separa- 
out of a total of 11,188 are 469, 2,470 and 
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It would therefore be consistent for any recognition of the rights 
of a father at most to amount to a veto and not a right to compel 
an abortion or, if a veto was inappropriate, it is arguable that the 
law, while on the one hand seeking to insulate a woman from undue 
pressure to terminate her pregnancy should on the other provide 
her husband with the opportunity to argue that she should not. 

Abortion law and practice in England are, at present, singularly 
ill-adapted to recognise any claim for a husband’s involvement. 
The Abortion Act 1967, concerned solely to exempt from criminal 
liability those who seek and perform abortions which satisfy section 
1, imposes no sanction where a husband’s consent is not obtained. 
It is not however the case that Parliament, in its consideration of 
the Medical Termination of Pregnancy Bill, later to become the 
Abortion Act 1967, did not declare its position on this matter. An 
amendment proposed in Committee would have required that ““ no 
termination of pregnancy save in an emergency shall be carried out 
under this Act unless . . . in the case of a married woman the 
consent of her husband, if he is the father of the child, is also given 
in writing.” 1* This measure, it was urged, was consistent with an 
Act which, inter alia, provided for a decision on an abortion on 
grounds affecting the whole family and one which took account 
of the interests of the father, described as a “neglected figure” 
in the debates on the BilL’* 

The amendment was decisively rejected and, it is submitted, 
rightly so. Its effect, in a statute operating in the context of the 
criminal law, would have been to expose a doctor who performed 
an abortion, certified as within the section 1 criteria by two 
registered medical practitioners, to the risk of life imprisonment *° 
where he had not obtained a husband’s consent. Moreover, not- 
withstanding the proviso for emergency cases, it seems wrong in 
principle and onerous in practice to delegate to the doctor the task 
of obtaining consents other than that of the pregnant woman 
herself,22_ or of assessing when these could not reasonably be 
obtained or were being unreasonably withheld.™ However, despite 
the rejection of the amendment, it is important that no dissent 








not reasonably precticable.” 
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was expressed to the principle on which it was based and that 
there was no opposition to the involvement of a husband generally. 
In fact some reKance appears to have been placed on what was 
said to be the medical profession’s standard practice in obtaining 
the husband’s consent in cases of therapeutic abortion.”* 

Not only is there no criminal sanction, but the civil law has never 
been geared to providing a cause of action on which a husband 
could base a claim for compensation from the doctor who per- 
formed an abortion to which he did not consent or of which he 
had no knowledge. The difficulties facing a plaintiff in civil pro- 
ceedings against a doctor are insurmountable. The action per 
servitium amisit only protects a husband’s interest in complete or 
temporary loss of his wife’s services or consortium.** The other 
anachronism which protects interests in the family and survives 
the Law Reform (Miscellaneous Provisions) Act 1970™ is closer 
to the point in remedying loss of a child’s services. However this 
tort would not provide a remedy and could not easily be adapted to 
do so. Even apart from the major extension of the law required to 
enable a father to obtain compensation in respect of an unborn 
child, the action does not lie if the victim is killed rather than 
injured and it has been held that actual and not merely prospective 
loss of services or benefits has to be proved.?* Moreover the limited 
scope and proprietary nature of these actions and, in addition, the 
requirement that success is in any case dependent upon proving 
that a wrongful act has been committed, are sufficient to bar a claim 
by a husband against a doctor carrying out an abortion with only 
the pregnant woman’s consent.?” 

The same arguments which served to prevent the amendment 
in Committee of the Medical Termination of Pregnancy Bill are 
sufficient grounds for not extending civil liability. It seems right that 

23 By Mr. Steel at col. 486. For the current practice see note 35 below. 

7 Fleming, Law of Torts (th ed), p . 576 refers to the “ terminological change 
from ‘ servitium ’ ‘ consortium.’ ” For ` judicial disapproval and refusal to extend 
Gils cams of action and aleo tuncertainiee as {o tip Keone, seo Baar Samuel Fox & 
Co. Ltd. [1952 2 AN ER. 394 (AL). 

235.4 the right to claim damages for adultery and s. 5 the actions for 
enticement, seduction and harbouring of a spouse or 

26 Hall v, Hollander (1825) 4 B. & C. 660. Also relevant here is 


Smithers (1826) 2 C. & P. 292 whare it was bald. that in an action for lomo? i 
child’s services a father is not entitled to compensation for injury to his paternal 


feelings. 
27 An action under the Fatal Accidents Act 1976 in respect of the unborn child 


is also inappropriate for the f reasons: the courts have required actnal or 
pecuniary advantage (sco V. Taylor [1972] 3 A ER. 836 HI) 
and Barnett v. Cohen [1921] 2 K.B. SSD tho operaton of s. 1 (1) of the 1976 Act 
upon the commission o “ wrongful act” and in any event refers 


is dependent 
to “ ths deal Go e NGS OF Comes ald GAY ne eee 
on behalf of the unborn child himself: see s. 1 (1), Law Reform 


v Sheppard m Se 2 All E.R. 881 (C.A.). See generally Pace, “Civil Liability for 
Pre-Natal Injuries,” 40 MLR. 141, 150. 
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the most that should be required of a doctor is that he makes a 
bona fide medical judgment on whether the grounds in section 1, 
Abortion Act 1967 are satisfied. Fear of civil Hability no less than 
criminal proceedings would, in cases where there were difficulties 
or doubts about obtaining consent, militate against otherwise legal 
abortions being performed. In addition the torts involving inter- 
ference with family relations have themselves been discredited and 
their abolition in their present form recommended.” 

In any event the real issue, it is submitted, is not a husband’s 
entitlement to compensation but any claim he may have to be 
involved in the decision whether the pregnancy should be terminated. 
The rejection of a requirement, reinforced by civil or criminal 
sanctions, that in all or the majority of cases a husband’s consent 
should be obtained, should not preclude recognition of this claim 
which could take a variety of less drastic and perhaps more con- 
structive forms. At most a husband could be given an unequivocal 
right to apply for custody of his unborn child which would in 
theory enable him to veto an abortion. Another alternative would 
be to provide husband and wife with the opportunity to be involved 
together in the counselling process. Finally, and consistent with a 
minimum standard of justice, would be the right of a husband to 
be informed of his wife’s abortion or intention to seek one so 
that he could take what action he considered appropriate with 
-regard to the marriage in the future. One obvious factor in any 
consideration whether to introduce even this limited right is whether 
abortions performed without a husband’s knowledge are a 
statistically significant problem.** 

At present in addition to his freedom from civil or criminal 
liability the doctor who sanctions an abortion under section 1, 
performs the operation, or who is merely consulted by or counsels 
a married woman not only is under no direct obligation to consult 
or to notify her husband *° but also, in whatever capacity he is 
involved, will be bound by the duty of confidentiality*! to his 
patient and will not be entitled to inform her spouse against her 
wishes.” Section 1 (2) of the 1967 Act provides that in determining 


28 In Law Com. No. 56 Report on Personal Injury Litigation—Assessment of 
Damages at paras, 121, 159 (c), 161, 177-180 and by the Royal Commission on 
St LaRRy 000 and Compensation for Personal Injury (1978) Cond. 70541 at pera, 


ua gmt ten 

30 See below p. 374 for the lack of any medical privilege in fudiclal proceedings. 

oe dicta kmpong k datora dey Or ee e ici Playfair, 
The Times, March 28, 1896, where the action was for defamation; Hunter v, Mann 
[1974] 2 Al ER. 414, 417-418, 419-420; Parry-Jones v. The Law Society [1968] 1 
All B.R. 177, 180; Ait-Gen, V. Mullholland [1963] 1 All ER. 767, TT1 and gener- 
ally, although in a different context, Salman Engineering Co Lid. v. Campbell 
Engineering Co, Lid. [1963] 3 All ER. 413, 414. See also Law Commission 

Working Paper on Breach of Confidence (No. 58), p. 14. 

33 See Argyll v. Argyll [1965] 1 AIL E.R. 611; Prince Albert v. Strange (1849) 1 
Mac, & G, and Pollard v. Photographic Co. (1888) 40 C.D. 345 for the jurisdiction 
to restrain breech of goora eee Ra Da o sg at 
in this context that in proceedings for an interlocutory injmction in Hubbard V. 
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whether under section 1 (1) (a) a continuance of the pregnancy 
would involve a risk to health (either of the pregnant woman or 
existing children of her family) greater than if the pregnancy were 
terminated “account may be taken of the women’s actual or 
reasonably foreseeable environment.” Notwithstanding the require- 
ment * that two registered medical practitioners must be satisfied 
that the statutory grounds for an abortion are satisfied and the 
express stipulation that they must act in good faith, the decision 
whether to require any evidence other than that of the pregnant 
woman herself is dependent on the judgment of the doctors con- 
cerned in any particular case. There is therefore no obligation to 
involve a husband and, in many cases, particularty where an abor- 
tion is sought on grounds other than risk to existing children, they 
may reach a decision in good faith without doing so.** 
The Medical Defence Union, endorses this approach in its advice 
to its members on abortion: 
“Jf the woman is married the proposed termination should, 
with her consent, be discussed with her husband and his agree- 
ment sought, . . . Zf the indication for the pora termination 
is risk of injury to the physical or mental th of the existing 
children of the family, the discussion with the husband should 
form part of the practitioner’s assessment of the ‘ actual or 
reasonably foreseeable environment.’ ” = 


On the question of confidentiality in abortion cases the M.D.U.’s 


solicitors have advised that “ above the age of sixteen a patient 
(has) an absolute right to professional secrecy ” and that 





Vosper [1972] 1 All E.R. 1023, the Court of Appeal, applying a dictum of Lord 
Denning MLR. in Fraser v. Evans [1969] 1 All E.R. 7, 11, recognised that dis- 
closure ın breach of confidence might be permitted in the pubHc interest or where 

Where disclosure 


q arises 
there is jurisdiction apart from s. 2, Chancery Amendment Act 1858 to award 
. Seo Law Commission P.W.P., No. 58, p. 32 and its conclusion from the 
Court of Appeal decision in Seager v. Copydex Ltd. (No. 2) [1969] 1 W.L.R. 809 
that “ damages may now be awarded independently of any prayer for equitable 
reHef.”” Quasre the measure of damages recoverable by a married woman agaipst 
ber doctor in this situation. For the sanction of disciplinary proceedings against the 
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“Tf there is any marital dispute the only safe rule is to insist 
upon the permission of the patient before giving information 
to the other spouse. Solicitors acting for the other spouse who 
request information when divorce proceedings are imminent must 
produce the patient’s written permission.” ?* 

Organisations outside the National Health Service involved in 
counselling and performing abortions take an equally uncom- 
promising stance at an earlier stage. In 1976 the British Pregnancy 
Advisory Service, the first of the registered charities established 
after the 1967 Act, and Pregnancy Advisory Service, together per- 
formed 29,800 abortions out of a total of 101,003 carried out on 
women resident in the United Kingdom.” A field in which B.P.A.S., 
which provides the largest abortion service outside the National 
Health Service, is a pioneer and a central feature of this service 
is the counselling of all women, whether or not they have been 
referred by an outside agency. In the course of the B.P.AS. 
counselling interview, the purpose of which is to assist the pregnant 
woman to explore her problem and her feelings so that she can 
contructively consider the possible solutions open to her, informa- 
tion is recorded which may include the marital status of the 
pregnant woman, whether she is cohabiting and relevant social 
factors, including details of marital problems and the attitude of 
the partner, if any, to her abortion. In this context the counsellor 
may discuss with the patient the difficulties of concealing intentions 
over abortion or opposing a partner and, if necessary, offer to talk 
to the partner in the home. 

However, it is clear that at the stage of the counselling interview, 
prior to the patient’s circumstances being considered by medical 
practitioners who will certify whether the criteria in section 1 of the 
Abortion Act 1967 are met, the fact that a partner does not con- 
sent to or know about the pregnant woman’s intentions does not 
preclude an abortion and the patient’s confidence is respected. 
The B.P.A.S. counsellor will respect the woman’s decision to invoke 
her right to seek a termination without the consent of the father 
whilst at the same time helping her to examine the possible future 
consequences of such action. The position is the same if the patient 
refuses to disclose her marital status or if the counsellor suspects 
that the information given is incorrect. In all cases B.P.A.S,’ 
attitude is that ultimately the decision whether the pregnant woman 
asks a doctor to terminate her pregnancy must be one made by 
herself and that it is important that this decision should be made in 


Clear therefore that it is not medical practico to treat a husband's consent as 
necessary. See also Medical Defence Union, Memorandum on the Abortion Act 
1967, otc., p. 6 but contra O'Neill and Watson op. cit. at pp. 180, 181. 

36 Medical Defence Union, Annual Report 1972, pp. 16, 25. 

37 This represented approximately 56 per cent. of all abortions performed outside 
the National Health Service. The figure of 29,800 which includes married and 
unmarried women and is to the nearest hundred is taken from B.P.A.S.’ publication 
Abortion Today No, 2. 
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the absence of any pressure. In addition, apart from asking for 
proof of age if the counsellor has reason to believe that a patient 
is under the age of 16, there is no check on information which 
has been provided. Again, B.P.A.S.’ approach is that this would be 
inconsistent with the safe and trusting atmosphere which it tries to 
provide where a woman will talk openly. If she is not prepared to 
talk honestly about her problems its view is that that is her decision 
and she has to take responsibility for it. It is significant that the 
practice of the B.P.A.S. and P.A.S.** is to counsel in all cases 
where a woman seeks an abortion.’® 
The Lane Committee also emphasised the importance of appro- 
priate counselling and recommended that it should be available 
to all patients. Like B.P.A.S., the Committee saw the primary 
objective as a means of ensuring that the decision whether or not 
to have an abortion should be freely made and, far from involving 
the husband or father initially, it also was concerned to avoid 
on a woman to have an abortion and to ensure that her 
“ wishes should be ascertained in the absence of anyone else in 
a position to influence her.” “° Although this approach must be 
correct it does not necessarily preclude involvement of the other 
spouse. Counselling and ascertaining the wishes of the woman on 
her own was, for example, seen as only a first stage by the Lane 
Committee. Its view was that: 
“once a woman’s real wishes with regard to abortion have 
been ascertained as far as possible, we consider it important 
to involve others who will be affected by the abortion decision. 
. There are numerous cases where doctors will be anxious 
to ascertain a husband’s wishes and to obtain his agreement to 
an abortion being carried out. There is no legal obligation to 
do this and there may be cases where he refuses to be involved 
or where it is unwise to consult him. But we desire to emphasise 
that much unhappiness may be saved if the decision is made 
jointly by both parties.” 4! 
38 P.AS., which performed 10,071 abortions on residents in 1976, shares with 
BPAS. the view that the decision whether or not to seek abortion is for, the 





do partners 

nor 3s it seen as an objective of the counselling interview to emphasise the difficnities 
of concealing intentions or opposing a partner. 

39 I am grateful to representatives of B.P.A.S. and P.A.S. for supplying informa- 
don in connection with the counselling they undertake. 

4¢ Report of the Committee on the Working of the Abortion Act, Cmnd. 5579, 
VoL I, para. 296, 

41 Ibid. paras. 297, 298 and see also paras. 156, 157. In response to the recom- 

the Lane the 


mendations of Department of Health and Social 
published a Circular (ELC. (77) 26) “ Arrangements for Counselling of Patients 
seeking Abortion.” ugh tt provides that the DHSS. “ accepts the need 
for counselling ” it not recommend that the of a woman 
abortion should be essential precondition for the performance of the operation; 
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The Committee also stressed the importance of applying the section 
1 criteria and evaluating the circumstances of each individual 
case. Linked with the provision of counselling this would involve 
considering the patient’s reasons in the light of her home, husband, 
children and other circumstances. The issue here is whether the 
pregnant woman who meets the statutory criteria should be the 
final arbiter on the question of involving a husband in the decision 
or even informing him. It cannot be appropriate or practical that 
a husband’s participation before a pregnancy can be terminated 
should be mandatory: in addition to those cases where he does 
not wish to be involved will also be instances where a husband is 
unreasonable or his contribution would not be constructive. In 
every other case it is possible not only to exclude a husband com- 
pletely but deny him the right to information “ provided that two 
doctors consider that, without involving him, the grounds for an 
abortion under section 1 of the Abortion Act 1967 are satisfied. 

If a husband is aware that his wife is seeking or has obtained 
an abortion there are at present two possible legal avenues open 
to him. He may either institute divorce proceedings founded on 
section 1 (2) (b) of the Matrimonial Causes Act 1973, or, if his wife’s 
pregnancy has not already been terminated, take the unprecedented 
step of making an application in divorce or other proceedings for 
custody of his unborn child. In any judicial proceedings a doctor’s 
duty of confidentiality will be subordinate to the lack of any general 
privilege,“ and the wife’s doctor or other person concerned can 
be compelled to give evidence.“ 





gh And. considered only two special caecs ol doctori sod young patients! parents 
and operating doctors and patients’ general practitioners. The problem of non- 
disclosure to a spouse seems, in statistical terms at least, to be more apparent than 

Cartwright 
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Although the issue has not come befor the courts, an indication 
of the prospects of success of a divorce petition based upon a 
wife’s termination of pregnancy without her husband’s approval ** 
is provided by decisions concerning the refusal by a spouse to have 
children whether as the result of a disinclination for sexual 
intercourse or insistence on contraception. 

There is ample authority that a refusal to have sexual intercourse 
based only on indifference to a particular partner * and a fortiori 
intent to harm, or sterilisation ** or insistence on contraception with- 
out either a psychological fear of childbirth or reason other than 
a spouse’s own wishes,** all constituted cruelty under the pre-1969 
divorce law. There would similarly be no defence to a petition 
based upon section 1 (2) (5), Matrimonial Causes Act 1973 in these 
circumstances and the same principles would apply if a wife who 
did not wish to have children was able, for this reason alone, to 
obtain an abortion against her husband’s wishes.*° 

Where there is disagreement between spouses but grounds also 
exist for avoiding—and by analogy terminating—a pregnancy, the 
position is less certain. In P.(D.) v. P.(J.) ©! it was held that a wife’s 
‘ absolutely invincible fear of conception and of bearing a child ” ** 
did not constitute a defence to a cruelty petition based upon her 
insistence on contraception. The decision which represented a 
change of policy®? after Williams v. Wiliams ** and Gollins V. 
Gollins ** was approved in Sheldon v. Sheidon,** but in that case 
the Court of Appeal introduced an unfortunate double standard in 
approving also two cases where wives’ petitions, based upon the 


Regulations, S.I. 1968 No. 390, as amended, provides for notification of every 
termination of pregnancy to the Chief Medical Officer by the medical practitioner 
concerned, Regulation 5, as amended, prohibits disclosure of any information 
furmshed to the Chief Medical Officer except in specified circumstances which 
include disclosure for the purpose of criminal, but not ctvil, 

46 The same considerations would be involved where a husband bullied his wife 
into having an abortion she did not want. 

41 Evans v. Evans [1965] 2 All E.R. 789; Sheldon v. Sheldon [1966] 2 All E.R. 
257: in this case the complaint was not only refusal of sexual intercourse by the 


48 Bravery V. Bravery [1954] 3 All E.R. 59. 

49 Walsham v. Walsham [1949] 1 All E.R. 744; Knott v. Knott [1955] 2 AD 
E.R. 305; Forbes v. Forbes [1955] 2 All E.R. 311. Divorce decrees were also granted 
in White V. White [1948] P. 330 and Cackett v. Cackett [1950] 1 All E.R. 677 





p. 376. 
52 At ibid. p. 459 per Stirling J. 
52 Hitherto intent to inflict misery was necessary; thus in Fowler v. Fowler 
ae TIR. 1 E omie Me Te See ip. 148 for the 


standard suggested by Denning LJ. paradoxically reversed in Sheldon x 
cides IEI BANE oe 257 and below p. 376. mee 


84 [1963] 2 AN E.R. 994 (ELL). 
55 [1963] 2 All E.R. 966 (ELL.). 
56 [1966] 2 All BR. 256. 
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“c 


“innate disclination”*’ and general “indifference” ** of their 
husbands to sexual intercourse, failed. 

In addition to this uncertainty and the extension of the law involved 
in applying the principle in P.(D.) v. P.(J.) to a case where it was 
proved that a pregnancy was terminated on grounds within the 
Abortion Act 1967, there are at first sight difficulties in classifying 
as “unreasonable ” within section 1 (2) (b) the conduct of a wife 
in seeking an abortion where two registered medical practitioners 
have sanctioned a termination within section 1. 

It is suggested that it is unlikely that the courts would, after 
the 1969 reform and the change in emphasis from individual mis- 
conduct, be willing to perpetuate the distinction in Sheldon v. 
Sheldon. In a divorce law where the sole ground is, in theory if 
not in fact, irretrievable breakdown, there is a strong argument for 
the application of the approach in P.(D.) v. P.(J.) whatever the sex 
of the respondent ** and in addition its extension to cases where, 
on whatever grounds, there is disagreement between spouses on 
an issue of such importance as whether a child should be conceived 
or, after conception, aborted.*° 

The argument that a wife is acting reasonably in seeking an 
abortion on grounds within section 1, Abortion Act 1967 might 
be countered by an application of the objective test of section 
1 (2) (b). Even in an extreme case where it could be shown that 
the continuation of her pregnancy would involve risk to a respon- 
dent’s own life or health, it may be that her husband could not 
reasonably be expected to live with her “ taking into account the 
whole of the circumstances and the characters and personalities of 
the parties.” °? Knowledge on the part of a wife that her husband 
was opposed to abortion for religious or other reasons in some 
or all circumstances should, on this basis, suffice.*? Fault should 
not be a requirement under section 1 (2) (6) any more than it 

57 P, y, P. [1964] 3 All E.R. 919. “In view of his natural disinclination for sexual 


intercourse to find him guilty of cruelty is rather like beating a dog because it will 
not eat its food.” Per Judge Brown Q.C. at p. 925. 





A 6), p. 190 and Cretney, Principles of Family Law 
Ct A Berle: LY. Toth coer: Git ps 265) Gis old Siea abstinence 


P. v. P. and BAL.) v. BAR.) 

is importent where there has been no sexual intercourse at all. One of the argu- 
as for annulment is said to be the 

op. ett. p. 53), although these 


be inability. 
61 Dunn J. in Ltvingstone-Stallard v. Livingstone-Stallard [1974] 2 All E.R. 
Jos TA Gere red tye once epee aes O'Neill [1975] 3 AI E.R. 


ere respondent wife had not disclosed her intention to have an abortion this 
should in itself constitute unroesonable behaviour. 

63 Seo Katz V. Katz [1972] 3 All E.R. 219 and Thurlow v. Thurlow [1975] 2 All 
ER 979, The conduct must, however, be sufficiently serious: seo Richards v. 
Richards [1972] 3 All E.R. 695. 
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should have been in pre-1969 cruelty petitions after Gollins v. Gollins 
and Williams v. Williams, nor is a respondent’s subjective reason- 
ableness necessarily a defence.“ The shorthand “unreasonable 
behaviour ” is a misdescription when applied to section 1 (2) (b) 
in this sort of case unless it is taken to mean unreasonable in the 
context of the marriage rather than simply unreasonable per se. 

Where a rift between the parties on such a fundamental issue 
is so great that a husband has gone to the lengths of filing a 
petition or considering divorce, any consideration of whether he 
can satisfy section 1 (2) (b) may, in the context of the post-1969 
divorce law and procedure, ultimately be of academic or at least 
minor importance in comparision with any action he may take to 
prevent an abortion. 

The main hurdle for a husband to overcome will be to establish 
that the courts have jurisdiction to make a custody or other order 
in respect of an unborn child. There is English authority that the 
use of the word “child” in a matrimonial statute is,“* for some 
purposes at least, wide enough to include a foetus or child between 
conception and birth. In Caller v. C ** the Divisional Court 
held that a child en ventre sa mère could be “a child of the family ” 
within section 16, Matrimonial Proceedings (Magistrates’ Courts) 
Act 1960. Although the issue in the case was whether a husband, 
for the purpose of determining his obligation to maintain, could 
be said to have “accepted ” an unborn child of which he was not 
the father, both Latey and Karminski JJ. expressed themselves in 
wide and unambiguous terms. The former stated that: 

“ Counsel for the husband’s argument came in the end to be an 
argument that a child unborn is not a child. J would take 2 
lot of persuading when Parliament uses the word ‘child’ 

intends any special meaning. I do not think the words a 
intended to be used in any way other than the natural way 
according to the common use of language. I should have 

“4 Against this, in formulatmg a test for s. 1 (2) (b) in Pheasant v. Pheasant 
Age lard 587, Ormrod J. would have expected “ neither heroic virtue nor 

selfless abnegation from either.” Moreover, the “ breach of marital obligation” 
principle appHed in that case, and criticised in Finlay, “ Reluctant but Inevitable: 
The Retreat of Matrimonial Fault,” 38 MLR. 153, 155 et seg., would cause diff 
culties as also would the epproach adopted in Archard v. Archard, The Times, 


April 19, 1972. Thero a decteo under s. 1 @) (b) was refused to a wifo petitioner 
who bad ceased to practice the Roman Catholic faith and who was prepered, on 
i wero The 





in fallin 
to dissolve what must have been an empty shell of a marriage until s. 1 (2) (e) 
was satisfied, Seo on this point Finlay, “ Reluctant but Inevitable: The Retreat of 
Matrimonial Fault,” 38 M.L.R. 153, 155. 

5 See O'Neill and Watson op. ct. at p. 177 for interpretation of “child” in 
other contexts. In the United States seo Roe v. Wade, 410 US. 113, 156 ef seg. 
for consideration whether a foetus is a “ person” for the purpose of the Fourteenth 
Amendment and also Foote, Levy and Sander, Cases and Materials on Family Law 
(ind ed. 1976), p. 520 for subsequent developments. 

6¢ [1966] 2 All E.R. 754. 
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thought for myself that in the ordinary language pregnancy 
means ‘having a child’ or ‘having a baby.’ Counsel contends 
that what should be said is ‘I am having an embryo,’ ‘I am 
having a foetus’ or words to that effect. I am unable to accept 
that argument and in my view a man can accept as a child 
of the family his wife’s unborn child just as readily as he can 
accept her born child.” *” 


Karminski J. agreed and was also “of the opinion that a child 
can exist en ventre sa mére just as much as a child who has in 
fact been delivered.” ** On identical facts in divorce proceedings, 
Bagnall J. in A. v. A.** held that a husband could not be considered 
to have “treated ” his wife’s illegitimate child as a child of the 
family for the purposes of section 27 (1) (d), Matrimonial Causes 
Act 1973 and consequently that he was under no obligation to 
maintain the child. Bagnall J. was prepared to treat the change 
of legislative policy and different definitions of “‘ child of the family ” 
in the 1960 and 1973 Acts as a sufficient ground for departing from 
the Divisional Court’s earlier decision, but his view that the ratio 
decidendi in Caller “ cannot be that a potential child en ventre 
is to be treated as a child for all purposes of the law” ° and in 
particular that “ such a conclusion would not easily fit, for example, 
sections 17 and 18" of the (Matrimonial Proceedings and Property) 
Act 1970” is some indication of potential judicial reluctance to 
make an order in respect of an unborn child which would have 
the effect of preventing its abortion. Although the prospect of 
an order vesting a father with custodial rights over a child en 
yentre sa mère has a somewhat unreal air, as does an order award- 
ing custody of an unborn child to a mother so that she may 
terminate her pregnancy, it has long been established that the 
concept of custody has been extended beyond the right to physical 
possession of a child’s person and, in appropriate cases, the courts 
have indicated their willingness to fragment custody by making 
“spät orders.” ” It has been suggested that the latter device—in 
this case an order vesting custody in a father while, inevitably, 
ledving care and control of the unborn child in the pregnant 
mother—could be used to enable the former to prevent an abor- 
tion." The artificiality of this solution and some of the difficulties 





67 Ibid. at p. 758. 

68 Ibid. at p. 756, Karminaki J. was at p. 755 “ inclined to think on the arith 
metic, that this child was in all probability viable at the time of the marriage ” but 
did not appear to attach any importance to the stage of the pregnancy. 

6* [1974] 1 AN E.R. 755. To Ibid, at p. 762. 

11 Dealing with restrictions on principal decrees in cases involving children and 
orders for custody and education of children in matrimonial suits. Seo now ss. 41, 
42, Matrimonial Causes Act 1973. 

73 In the divorce jurisdiction, sce Wakeham v. Wakeham [1954] 1 AN ER. 434; 
Jussa v. Jasa [1972] 2 All E.R. 600 and in under the 
Acts 1886 to 1925, seo Re W.(J.C.) (an infant) [1973] 3 All E.R. 459 but not in pro- 

under the Matrimonial (Magisrates’ Courts) Act 1960, seo 
WC.) v. W.CR.) [1968] 3 All B.R. 608. Seo Eokelaar, “ What are Parental Rights?,” 
89 L.Q.R. 210, 229-231. 73 O'Ndil and Watson, op. cht. at p. 177. 
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adverted to in A. v. A." of adapting existing law and concepts to 
cater for an unborn child, could be avoided if the court side-stepped 
custody orders altogether and, where appropriate, granted or 
refused an injunction proscribing termination of pregnancy.” 
Where spouses disagree on any question affecting a minor’s welfare 
the jurisdiction which already exists under section 1 (3), Guardian- 
ship Act 1973 for the court, on an application for its directions, 
“to make such order regarding the matters in difference as it 
may think proper” might be appropriate."* However, there is the 
difficulty that section 1 (3) is expressed to apply to “‘ minors,” as 
is the whole Part I of the Guardianship Act 1973. The wardship 
jurisdiction might therefore be another possible alternative.’* While 
the child remained a ward custody would be retained by the court, 
and the future of the child, in this case unborn, would be deter- 
mined by its directions. It is perhaps important to note in the con- 
text of an issue such as abortion where, in addition to the father 
of an unborn child there may be others opposed to a termination 
of pregnancy, that wardship proceedings can be instituted by any 
party with a sufficient interest."* 

.Whatever procedural device is employed to raise the matter in 
the courts, it is an artificial and unsatisfactory exercise to attach 
an important emphasis to the precise nuance of terms in statutes 
such as “child” and “ minor.” What of course is needed, if the 
issue is ever seen as an important one in the United Kingdom, is 
a clear statement as to whether the courts are willing to innovate 





14 [1974] 1 AI E.R. 755. 

1s Under s. 45, Supreme Court of Judicature (Consolidation) Act 1925 or s. 74, 
County Courts Act 1959 es amended. For the objection that, subject now to applica- 
tions by unmarried cobabitees under s. 1, Domestic Violence and Matrimonial 
Proceedings Act 1976, an injunction can only be granted as ancillary to some 
other rebef—tin this case a custody applicatlon—see L. v. L. [1969] 1 All E.R. 852, 
854D and Stewart v. V hy DI EE. ean nee 
to protect children before proceedings are instituted or after their termination. Seo, 
however, Bromley, Family Law (sth od), p. 308 for a further difficulty. 


Tts, 9 (1), Law Reform (Miscellaneous Provistons) Act 1949 refers to an 
“fant” and the procedural requirements for wardship (e.g. R.S.C., Ord. 90, rr. 
2-4) would not easily be adapted to meet the case where it was sought to make 
an unborn child a ward. Although the latter by themselves could not fetter the 


break from tho origins of the 
required. See Cross, “ r at Cont? & LOR. 201. Apart from this major 
hurdle, the wardship jurisdiction, successfully invoked in Re D. [1976] 1 All E.R. 
326 to prevent e sterilisation operation which was not considered to be in a minor’s 
best interests and “founded on the obvious neceseity that the law should place 
somewhere the care of individuals who cannot take care of themselves, particularly 
in cases where it is clear that some care should be thrown around them” (per 
Lord Eldon L.C. Wellesley V. Duke of Beaufort (1827) 2 Russ. 1, 20), is ob- 
be invoked where an operation is required to save the 


to 
78 Including in Re D. [1976] 1 All E.R. 326 an educational psychologist but not 
the Official Solicitor acting tly. Seo aho Re Dunhill (1967) 111 SJ. 113. 
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and grant relief in respect of an unborn child.”* If this step were 
taken under existing legislation it is interesting to note how the 
Tights of the parties would be governed and any disagreement on 
abortion dealt with by section 1, Guardianship Act 1973. The 
effect of this provision is that “a mother shall have the same 
rights and authority as the law allows to a father, and the rights 
of mother and father shall be equal and be exercisable without 
the other.” This would not however enable a mother to take a 
unilateral decision to have an abortion, as section 1 (1) is now 
qualified by section 85 (3), Children Act 1975 which in effect 
provides that the independent exercise of a joint parental right 
is only permitted by one party where the other “ has not signified 
disapproval of its exercise or performance.” A husband’s knowledge 
of his wife’s intention in seeking an abortion and his stated 
opposition are therefore vital preconditions to the operation of 
these subsections. 

In any investigation of the merits of applying or extending the 
law to permit a husband to claim custody of his unborn child or 
prevent his wife’s abortion, a doctrinaire insistence on equal 
parental rights based solely on their recognition in other fields 
would, it is submitted, be shortsighted and as inappropriate as in 
other areas of domestic relations law.*° The suggestion that it 
would be constructive to involve a husband in counselling or that 
the very minimum the law should ensure is that he is informed 
would at most provide an opportunity for his views to be heard. 
To go further and provide a husband opposed to abortion in some 
or all circumstances with a legally enforceable veto might by itself 
prove to be a blunt instrument to deal with the unique problems 
that abortion presents. The existence of criminal sanctions, the 
availability of legal abortions under different criteria in the 1967 
Act and through different agencies, the effects of failure to obtain 
an abortion,*: facilities for legal abortion abroad, desire to avoid 
resort to illegal operations, the major consideration of the feelings 
of the pregnant woman opposed to her pregnancy, the need to 
protect her from undue pressure to have the operation, the speed 
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with which the operation can be performed,*? emergency cases, 
the absence or unreasonableness of a husband, the difficulty of 
gauging future prospects for the marriage and the unborn child 
and the general inappropriateness of legal proceedings with possible 
appeal and counter-appeal over the body of a pregnant woman as 
she approaches term, all require a difficult balance to be struck 
between the interests of the spouses themselves, the unborn child 
and doctor and would present unprecedented difficulties for the 
courts and of enforcement. 

In any consideration of this issue it is important to note that 
in principle the law does not recognise a woman’s right to choose. 
The fact that in practice section 1 of the Abortion Act 1967 may 
be interpreted to do so strengthens rather than weakens the case 
for a husband’s involvement where he is or might be opposed to a 
termination of his wife’s pregnancy. Although there is, not sur- 
prisingly, no statistical evidence of how widespread the practice 
is of performing abortions which are carried out after certification 
by two medical practitioners but which do not satisfy the section 
1 criteria, the Lane Committee, in referring to the fact that 
statistics show proportionately more maternal deaths from child- 
birth than from first trimester abortion, did recognise that the 
wording of the 1967 Act may be interpreted as permitting abortion 
on Peet Its assessment was that 


“some practitioners interpret the Act to mean that because 
a pregnancy which is unwanted can cause injury to the health 
of the mother such as is not caused when a pregnancy is 
accepted and because termination will eliminate any risk of 
injury to health arising during the continuance of the pregnancy 
or after childbirth the risk of continuance must be greater 
than the risk of termination and termination is possible in 
every case... .” 5S 


and further that ‘‘there is no doubt that as the critics point out 
section 1 (2) is regarded by many people within as outside the 
medical profession as meaning that an undesirable environmental 
situation is of itself sufficient to justify abortion.” “ 

If it is assumed that jurisdiction already exists to make an order 
in respect of an unborn child, or Parliament saw fit to extend the 
principles governing custody disputes in this type of case, the 
substantive point that a husband would have to meet would be to 
demonstrate that, on its merits, an order should be made which 
would have the effect of preventing an abortion. The advantage 
of restricting a father to an application for custody or for an 
injunction rather than giving him an automatic veto would be that 
difficulties of obtaining or dispensing with consents would not 

83 The Lane Committee received evidence from gynaecologists using day care 
facllities for abortion in the U.K. For its investigation and recommendations, see 
Cmmd. 5579, paras. 480-488. 


8&3 Cmnd, 5579, para. 201. 
* Ibid. para. 203. 
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arise. The onus would be on the applicant to satisfy the court that 
the unborn child should be saved. Jf section 1, Guardianship of 
Minors Act 1971 and the “ welfare principle ” were applied to an 
unborn child ** where grounds for an abortion exist under section 1, 
Abortion Act 1967, the resolution of the question whether a child 
should be permitted to live at all, rather than the usual case where 
what is at issue is whether an award of custody should be made to 
a spouse or some other person, would give rise to novel problems. 
Where it is proposed that the pregnancy should be terminated on 
the grounds of risk to the life or health of existing children of the 
family, the issue whether an unborn child should live or die would 
seem to be capable of only one answer at least where the spouses 
will in future separate and the father or some third party is able to 
provide for the unborn child. Even in the presumably unlikely 
event of the parties continuing to hive together after resolving a 
dispute of this nature in judicial proceedings, there would seem 
to be no reason why the court should not consider the existence of 
substitute care for the unborn child, perhaps by making an order 
in favour of a third party or local authority, with possibly a view 
to adoption at some later date. Where the proposed ground for 
termination is risk to the mother’s life or health as a result of the 
pregnancy itself rather than the child continuing to live with the 
mother in the future, the position is less certain. Section 1, Guardian- 
ship of Minors Act 1971 of course requires the court to consider 
the welfare of the child as the “first and paramount” and not 
“sole” consideration. It is only possible to speculate how any 
court would, in a particular case, balance the interests of an unborn 
child with those of its mother in this case or, where section 1 (1) (b), 
Abortion Act 1967 was applicable, whether it would consider that 
the unborn child’s welfare would be better served by it being 
aborted rather than permitting the pregnancy to go to term with 
the grave risk of serious disability. All that can be said with any 
certainty is that it would presumably be an unpopular judge who 
would be prepared to gamble with the life and possibly also the 
health of a pregnant woman and perhaps an unusal one after 1967 
who would be prepared to disregard risk of a serious illness or 
deformity of the unborn child himself. It is difficult to imagine any 
more onerous task facing a civil court. 
D. C. BRADLEY.* 


ee 
35 s, 1 refers to: “ (a) the custody or upbringing of a minor; or (b) the adminis 
tration of any property belonging to... a minor.” 

* LL.B. (Manchester), Lecturer in Law, London School of Economics and Political 
Sctence. 


TIME LIMIT CLAUSES AND JUDICIAL REVIEW— 
THE RELEVANCE OF CONTEXT 


IN a recent article in this Review,' it was argued that the decision 
of the House of Lords in Smith v. East Elloe R.D.C. has survived 
the later decision of the same court in Anisminic v. Foreign Com- 
pensation Commission.” The conclusion was that, after Anisminic,‘ 
a statutory provision which purports to exclude completely judicial 
review of administrative action is ineffective to exclude review 
of ultra vires action, but that the Anisminic principle has no 
application to time limit clauses; that where a provision seeks 
merely to limit the period of time during which administrative 
action may be challenged, Smith v. East Elloe remains authority 
for the proposition that such clauses must be construed con- 
sistently with the “‘ plain meaning ” of the “ plain words ” ë of the 
provision, so that ultra vires action cannot be challenged otherwise 
than in accordance with the substantive * and procedural limitations 
of the statutory machinery. In its conclusion that article thus antici- 
pated the decision of the Court of Appeal in R. v. Secretary of 
State for the Environment, ex parte Ostler." 

There seems in fact to be no compelling reason why the decision 
in Smith v. East Elloe should have been affected by the Anisminic 
case. The respective subject-matter of the two cases was com- 
pletely different—a compulsory purchase order and a determina- 
tion of the Foreign Compensation Commission. Yet the inter- 
relation of the two decisions has continued to provoke extensive 
academic debate (in the form of successive attempts to reconcile 
the decisions on a conceptual basis) because each involved a 
statutory provision which sought to exclude or restrict judicial 
review of administrative action.* It is the thesis of this article 
that the disparity of the subject-matter renders the protracted 


1 Alder, “Timo Limit Clauses and Judicial Review—Smith v. East Elloe 
Revisited ” (1975) 38 M.L.R. 274. . 

2 [1956] A.C. 736, 

3 [1969] 2 A.C, 147. The facts of these cases are too well known to warrant 





* See Gordondale Investments Lid. v. Secretary of State for the Environment 
(1972) 23 P. & C.R. 334. For an excellent discusion of the scope of the standard 
statutory remedy, and a comparison with the ordinary jodicial review procedure, 
seo Alder (1975) 38 M.L.R. 274, 279-284. 


7 [1977] Q.B. 122, 

s e.g. Wade, “ and Administrative Aspects of the Anisminic m 
(1969) 85 L.Q.R. 198; Davies, “ Preciustve Clauses and the Anisminic Case” (1971) 
35 Conv.(N.s.) 316; Young, “ Challenge of Ty Orders ” [1973] 


Compulsory Purchase 
JPL, 221; Trice, “The Problem of Time Limits for Judicial Challenge in 
Law ” [1973] J.P.L. 227. 
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debate and attempts at conceptual reconciliation meaningless since, 
in terms of the redress of grievances, considerations relevant to 
awards of compensation for the expropriation of property over- 
seas have no relevance to planning decisions.° The implication 
is that the conflict between the operation of the Anisminic principle 
on the one hand and the effective restriction of a time limit clause 
on the other hand cannot be resolved in the abstract, divorced 
from the factual context of the dispute; and that the conclusion 
noted above must, therefore, be regarded as valid only in the 
form of the more limited proposition that, were the fact situation 
of Smith v. East Elloe to recur, the interpretation of the time 
limit clause would not be affected by the intervening decision in 
Anisminic, and it may be supposed that the same would be true 
in most planning contexts. 

This article seeks, therefore, first, to expose the fallacy that 
there is any clear conceptual basis on which the two cases can be 
distinguished, and, secondly, to examine the policy considerations 
which, it is submitted, provide the true rationale and justification 
for the restriction of judicial review in the particular context of 
planning law. That the same considerations are not equally relevant 
in. the factual context of the Anisminic case will, it is hoped, appear 
to be self-evident. 

It is not suggested, however, that the principal thesis is con- 
fined to the present context—on the contrary, it is arguable that 
it is a fundamental issue underlying much of modern administra- 
tive law—nor that a solution in the field of planning law could 
provide a comprehensive formula in all administrative law con- 
texts. Ultimately every challenge to administrative action can 
be seen to represent a conflict between, on the one hand, the 
constitutional priorities of fairness and the rule of law, and, on 
the other hand, the administrators’ priorities of expediency and 
finality. Since, however, there is in reality no typical administra- 
tive process nor typical administrator, it follows that the resolution 
of these conflicting priorities will tend to vary with the particular 
process in question; different considerations will apply in different 
contexts and the relevance of the same considerations will vary 
according to the circumstances. In other words, there can be 
no such thing as a general solution: rather there must be a 
series of particular solutions. Bearing in mind this much wider 
application of the thesis, it is the purpose of this article to con- 
fine the inquiry to the particular context in question and to the 
particular policy factors operating within that context. For, 
although the relevant considerations will differ according to the 
factual context of any dispute, it is submitted that the methodology 


3 Cf. Wade, op. cit. at pp. 207-208: “In the Anismintc caso their Lordships 
have now repudiated the East Elloe case, . . . Thus the way now Hes open for 
challenging all sorts of planning, housing, compulsory purchase and other orders 
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adopted to resolve conflicting considerations in the present context 
is of substantially universal application. 

Although the survival of Smith v. East Elloe had apparently 
received prior judicial recognition,?® the underlying question of 
the inter-relation of that decision and the Anisminic case was not 
fully considered judicially until the decision of the Court of Appeal 
in R. Vv. Secretary of State for the Environment, ex parte Ostler. 

The case concerned a road scheme to relieve traffic congestion 
in the town of Boston in Lincolnshire; the scheme involved the 
acquisition of land in two stages: first, for the by-pass road itself, 
and secondly, for the necessary access roads, Public inquiries 
were conducted to consider objections to each stage. The applicant 
did not attend the inquiry dealing with the first stage since he 
had no reason to object to the proposed route of the by-pass; and 
in May 1974, stopping-up and compulsory purchase orders were 
made under the Highways Act 1959 and the Acquisition of Land 
(Authorisation Procedure) Act 1946 in respect of the land required 
for that road. In July 1974, a supplementary order was published 
dealing with the access roads; the applicant attended the public 
inquiry to object to a particular proposal but he was precluded 
from questioning the original order for the first stage of the scheme. 
The supplementary order was confirmed in July 1975. A few 
months later, however, the applicant discovered that prior to 
the first inquiry a potential objector to the original order had 
withdrawn an objection after an undertaking by an officer of the 
Department of the Environment that certain proposals would 
be included in the second stage of the scheme: and it was those 
very proposals which the applicant had challenged at the second 
inquiry. In other words, he protested that had he known of the 
alleged undertaking and thus been in a position to assess the full 
implications of the whole scheme he would have challenged the 
original order at the first inquiry; and that he had been prevented 
from doing so because the Department, by entering into a secret 
agreement, had failed to proceed in accordance with the require- 
ments of natural justice and good faith. Thus, despite the standard 
six weeks time limit clauses in the relevant statutes, it was not until 
December 1975, 19 months after the confirmation of the orders 
in question, that he applied to the High Court to have them 
quashed. 

In the Divisional Court the preliminary objection was taken by 
counsel for the Environment Secretary that, whatever the facts, 
the challenge to the confirmed orders was absolutely barred by 
the time limit clauses prescribed under paragraph 2 of Schedule 
2 to the Highways Act 1959, and paragraph 15 of Schedule 1 


10 Rowth vy, Reading Corporation (1971) 217 E.G. 1337 (where Amtsminic was 
apparently not cited); Hamilton v. Secretary of State for Scotland, 1972 S.L.T. 
233; Jeary v. Chailey R.D.C. (1973) 226 E G. 1199. 

11 [1977] Q.B. 122; [1976] 3 WLR. 288; [1976] 2 All ER. 90. 
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to the Acquisition of Land (Authorisation Procedure) Act 1946. 
The material words of those paragraphs are identical and provide: 


“Tf a en aggrieved by a scheme or order to which this 
Schedule applies desires to question the validity thereof, or of 
any proven contained therein, on the ground that it is not 
within the powers of this Act or on the ground that any 
requirement of this Act or of regulations made thereunder has 
not been = with in relation thereto, he may, within 
a weeks ... make an application for the purpose to the High 
urt.” 


The Schedule continues 73: 


“Subject to the provisions of the Jast pe age PRETE a 
scheme or order to which this Schedule applies not, either 
before or after it has been made or confirmed, be questioned in 
any legal proceedings whatever. . .” 


The court decided that the argument was not conclusive—“ having 
regard to the fact that in Anisminic it seems to us that their 
Lordships in the House of Lords recognised that proof that the 
order was a nullity would be an answer to the type of exclusionary 
provision with which we are concerned here” “—and adjourned 
the application so that further evidence could be filed on the facts 
in dispute; but the Secretary of State was later given leave to 
appeal against the court’s suggestion’ that the authority of 
Smith v. East Elloe might have been undermined. Thus the court 
endorsed the view that the conflict between the cases is based on 
legal concepts and not, as has been suggested above, on the dif- 
ferent subject-matter involved. 

The Court of Appeal proceeded on the assumption that there 
had been a breach of natural justice and good faith: the question 
posed, therefore, was the extent to which, if at all, Anisminic had 
indeed undermined Smith v. East Elloe. It was held that Anisminic 
could be distinguished and that the reasoning of that decision 
did not affect the operation of time limit clauses which continue 
to be governed by the decision in Smith v. East Elloe. The latter 
case was therefore followed: the appeal was allowed and the 
application for certiorari dismissed.'* 

13 Highways Act 1959, Sched. 2, para. 4; Acquisition of Land (Anthorisation 
Procedure) Act 1946, Sched. 1, para. 16, 

13 aem Q.B. 122, 126. 


The importance of the question may be judged from the fact that the Divi- 
tional Court pave kave to appeal agam a mao iatimation Which did not amom 
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15 Tho aftermath of the Court of Appeal decision has both 
unsatisfactory aspects. As the latter, the Appeal Committee of the House of 
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It is not suggested that the decision in Ex parte Ostler is open 
to objection. Indeed it is the thesis of this article that the facts 
provide a compelling illustration of the policy issues inherent in 
the context of the planning and development of land, and of 
the conflict between private and public interests in this sphere; 
and that, subject to the question of compensation discussed below, 
the decision represents the fair and reasonable resolution of that 
conflict. What is open to criticism, however, is that the judg- 
ments are based on the assumption, discussed above, that the 
question in issue can be resolved by reference to abstract con- 
cepts alone; that has led to the adoption of reasoning which is 
misleading in respect of fundamental concepts of administrative 
law and which has wider undesirable implications for the victims 
of illegal administrative action. 

The supposed conflict ** between Smith v. East Elloe and the 
Anisminic case arises from the similarity of the privative formulae 
in question: the relevant provision considered in Smith v. East 
Elloe, and which was also the subject of Ex parte Ostler, has 
already been quoted; in Anisminic, the material section '’ provided 
that “the determination . . . shall not be called in question in 
any court of law.” The House of Lords held that the clause 
applied only to a “real determination”? and not to any pur- 
ported and invalid determination; in consequence the formula 


Lords, if not complete reappraisal by the Law Commission and the legislature. If, 
as the present 








it i submitted the House of Lords ought not to have discarded an ideal 
to an authoritative statement on these important issnes: see 
(1977) 93 L.Q.R. 327 
caso was su Teferred to the Parliamentary Commissioner for 
thstanding that the complainant had pursued, albeit unsuccess- 
fully, a remedy in the courts, the Commissioner his discretion under s. 5 
(2) (b), Parliamen Act 1967 and accepted the case for investiga- 
tion (case no. C.236/K (1976-1977) ). He concluded that there were “ serious short- 
comings” in way of the Environment had handled the pro- 


that 
different type of privativo clause, but because that clauso was imposed in a context 
so completely different from that under consideration in Amntsminic. Such an inter- 
pretation is certainly not inconsistent with the so-called criticism of their : 
[1969] 2 A.C. 147, 170 (per Lord Reid), 181 (per Lord Morris), 200-201 (per Lord 
Pearce), 210 (per Lord Wilberforce), 11 Foreign Compensation Act 1950, s. 4 (4). 
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was ineffective to exclude review of an ultra vires determination. 
Therefore, the argument continues, the same construction must 
be imposed on the privative formula in the planning statutes. 

It has been argued "* that the formulation of the time limit 
clauses effectively precludes this argument and therefore the 
Anisminic principle. For the standard time limit provision associates 
the privative clause with the statutory remedy by reference to 
“decisions” or ‘orders’? and provides that these cannot be 
reviewed “except as provided by the Act.” Since one of the 
statutory grounds of review is that the decision or order is ultra 
vires, and an ultra vires decision is a nullity, it follows that the 
term “decision ” must be construed to include a nullity. By con- 
trast, the reasoning of the House of Lords in Anisminic depends 
entirely on being able to construe the word “determination ” (or 
“ decision”) as excluding a purported determination which is in 
fact a nullity.’* 

While such an argument is doubtless logically correct, it is 
submitted that the underlying rationale of the Anisminic principle, 
that is, effective judicial control of administrative action, is too 
fundamental to the protection of individual rights and interests, 
and to the public interest in the maintenance of good administra- 
tion, to be eroded by reasoning based on a strictly literal con- 
struction of the respective statutory provisions. No such argument 
was adopted in Ex parte Ostler, where the Court of Appeal sought 
to distinguish Smith v. East Elloe and Anisminic on much more 
conceptual grounds. 

All three judges in the Court of Appeal enumerated a number 
of grounds on which they thought the cases could be distinguished, 
but it is not altogether clear that they agreed in their conclusions; 
nonetheless, the following points were discussed : 

(i) (Lord Denning M.R., disputed by Goff L.J.) that, whereas the 
relevant clause in Anisminic purported to operate as a complete 
ouster, the provision in Smith v. East Elloe operated more in the 
manner of a limitation period; 
` Gi) (Lord Denning M.R., Goff L.J.) that in Anisminic, the 
House of Lords was considering the determination of a judicial 
body, but in Smith v. East Elloe the compulsory purchase order 
was an administrative decision; 

(iii) (Lord Denning M.R, Goff LJ., Shaw L.J.) that in 
Anisminic, the House of Lords was concerned with a question 
of jurisdiction, but in Smith v. East Elloe the impugned order was 
made within jurisdiction but challenged on the ground of fraud 
or bad faith. 

“ie Alder (975) 38 MLR. 274, 204-285; sco also Alder, “ When the Objections 
Have to Stop ” [1976] J.P.L. 270, 271. 

19 [1969] 2 A.C. 147, 170 per Lord Red: “I do not think that it is necessary 
or even reasonable to construe the word ‘determination’ as including everything 
which purports to be a determination but which is in fact no determination at all.” 


20 This ground of distinction appears to be taken by Shaw LJ. in a combina- 
tion of his first two grounds: [1977] Q.B. 122, 140. 
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The first ground, the ouster clause/time limit clause distinc- 
tion, is based on the assumption that a time limit clause does make 
provision for the challenging of an administrative decision, albeit 
within a very limited period: indeed it is arguable that the statutory 
remedy provided by the standard time limit clause has, during 
the prescribed limitation period, a wider scope than the ordinary 
judicial review procedure.*! That assumption is all important: 
for it is argued that the availability of an effective remedy is 
essential if the imposition of time limit clauses is to be accepted 
as justifiable. Ex Aypothesi the ouster clause on the other hand 
provides no remedy at all against illegal administrative action, and 
it is for that reason subject to the Anisminic principle. It is sub- 
mitted, however, that the distinction is theoretical only and there- 
fore unconvincing because in practice the opportunity for challenge 
is frequently illusory. First, the point taken by Goff L.J., the 
statutory remedy in Smith v. Elloe was held by a majority of the 
House of Lords to provide no protection for a person aggrieved 
as a result of fraud, even within the six weeks’ period; and, secondly, 
in the present case the applicant did not discover, and had no 
apparent means of discovering, that he was a “ person aggrieved” 
and that he had grounds on which he could challenge the orders in 
question until more than six weeks had elapsed from the date 
of the confirmation of the orders. In other words, since time 
limit clauses operate on a strict basis,” there is no guarantee that 
they will not have the effect of complete ouster clauses— and 
effective ouster clauses because, on the basis of the reasoning in 
the Court of Appeal, a person in the position of the applicant in 
the present case is not afforded the protection of the Anisminic 
principle. Nonetheless, this ground of distinction has been accepted 
by two commentators in notes on the present case ™ where the 
time limit clause was interpreted as being analogous to the imposi- 
tion of a limitation period. It is respectfully submitted that the 
difference in the purposes underlying the two techniques renders 
such an analogy unsatisfactory7*; and, furthermore, that the 


21 See note 6 supra. 
23 [1 Q.B. 122, 138. 


to from 

the general rule in favour of the principle of postponed limitation periods: see 
Sparkam-Souter V. Town and Country Development (Essex) Ltd. [1976] 1 Q.B. 858 
Premises 1 (5)) and Anns v. Merton L B.C. [1977] 2 


390 THE MODERN LAW REVIEW [VoL 41 


present case provides a vivid illustration that the probable con- 
sequence of the operation of a time limit clause will be a complete 
ouster of jurisdiction rather than the imposition of a reasonable 
limitation period. 

The second ground, based on the “ judicial ”/“ administrative ” 
dichotomy, seems difficult to justify: for it has no apparent 
relevance in the present context. First, the distinction has largely 
been used in recent years as a means of ex post facto justification 
for the courts’ decisions rather than as a strictly pre-determined 
criterion by which to analyse the circumstances of a given fact 
situation.** Secondly, there is no lack of authority to the effect 
that compulsory purchase orders and other planning decisions are 
judicial acts, on the basis that no less than analytically ‘‘ judicial” 
decisions, they may adversely affect individual rights." Thirdly, 
since distinctions which have become blurred tend to be of little 
practical value, even in those contexts where the dichotomy has 
traditionally been adopted it has now largely disappeared.** It 
would be unfortunate if it were to be revived merely to provide 
the distinction in the present context. However, what seems to 
underlie this second ground of distinction is more convincing; 
and that underlying factor is the consideration of public policy 
factors which operate in the sphere of land use and planning.’* 
Yet the significance of such considerations of public policy is 
not, as Lord Denning M.R. and Goff L.J. seem to suggest,*° the 
part which they may play in the process by which the decision is 
reached; but rather that a decision, whether “judicial”? or 

“ administrative,” should be immune from challenge once action 
has been taken in pursuance of that decision. 

The third ground of distinction turns on the controversial 





W.L.R. 1024, 1039 per Lord Wilberforce. The underlying principle is clear and 
was well stated by Lord Redd in Cartledge v. oes [1963] A.C. 758, 772: “It 
appears to ms to be unreasonable and unjustifiable in 1 principie that a cansi of 
action should be held to accrue before it is possible to discover any injury and 
therstote: batoro, it is possible, to Taise any acion. IT tiis were a matter governed 
I would hold thet 2 cause of action ought not to be held 
Ue in a WARHOL peed han’ dae tae yar He eB 
possible for bim to discover it if he took such steps as 
circumstances.” In short, fairness to the plaintiff dictates the commencement of 
the defendant dictates tts duration. Equally clear, 


18 De Smith, Judicia) Review of Administrative Action Grd od., 1973), pp. 57-59. 

a7 R. v. Minister of Health, ex p. Davies [1929] 1 K.B. 619; R. v. Minister of 
Health, ex p. Yaffe [1931] A.C. 494; Stringer v. Minister of Housing and Local 
Government [1970] 1 W.L.R. 1287. 

28 Jackson, Natural Justice (Modern Legal Studies, 1973), pp. 34-45; and seo 
(1976) 39 M.L.R. 342. 

39 The suggestion made by Lord Denning M.R. that polcy considerations play 
no part in judicial] decisions hardly accords with his own record. 

30 [1977] Q.B. 122, 135, 138 respectively. 
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concept of jurisdiction*!; and although it was accepted by all 
three judges in the Court of Appeal, it must be regarded as 
suspect because it presupposes a restricted scope for that con- 
cept. It is submitted that on the authority of the majority speeches 
in Anisminic, the grounds of challenge in both Smith v. East 
Elloe and Ex parte Ostler can only be regarded as raising questions 
of jurisdiction. For whatever else was decided by the House of 
Lords in the Anisminic case, there can be no doubt as to the 
extensive range of errors which, after that decision, are deemed 
to “go to jurisdiction ” **; and included in that range are decisions 
made in bad faith, decisions based on irrelevant considerations, 
failure to take into account relevant considerations and failure 
to comply with the requirements of natural justice.** Nor did 
this point escape the notice of Goff L.J." but he immediately 
proceeded to ignore it.** 

Finally, Lord Denning M.R. appealed to a further conceptual 
dichotomy which has continued to create difficulties for the courts. 
Having expounded the arguments already discussed, he stated >’: 
“T would add this: if this order were to be upset for want of 








31 Wado, Administrative Law, pp. 40-46, 238-282; de Smith, Judicial Review of 
Administrative Action, pp. 94-104; Rubinstein, Jurisdiction and Illegality (1965), 
pp. 194-230; Gordon’ (1929) 45 LQR. 459; Gordan (1931) 47 L.Q.R. 386, 557; 
Gordon (1944) 60 L.Q.R. 250; Gordon (1960) 1 U.B.CL.R. 185; Wade (1966) 82 
L.Q.R. 226; Gordon (1966) 82 L.Q.R. 515; Hogg (1971) 9 Oxgoodo Hall LJ. 203. 
On the effect of the Anisminic case on the theory of foriediction see Wade (1969) 
85 L.Q.R, 198; Smile (1969) 4] Can. Bar Rev. 623 Gould [1970] P.L. 358; Gordon 
(1971) 34 ML.L.R. 1; Diplock (1971) C.L.P. 1; Diplock [1974] CLJ. 233, 243; 
and most recently, McInnes (1977) 9 Victoria University of Wellington L.Rev. 37. 

33 They each formulated the distinction in different terms: Lord Denning M.R. 


valid determination ” from an order “ which 
could be arrived at as e proper order.” (1977) Q.B. 122, 135. 138-139, 140 
Tespectively.) 


juris- 
diecon- Gould, op: Gl- (noto 31 mpra): ef. Melnnet: op. r. (note, 31. upa) 
where he examines the application of the Anmisminic case in subsequent cases in 


Advocate, 1977 S.L.T. 130. Yet it is significant that while the courts have insisted 
on the of errors of law within jurisdiction (as indeed did the House of 
Lords in ), no examples have been identified: thos, it is submitted, the 

proposition of noted above remains unchallenged. 
Hell ged 2 A.C. 147, 171 (per Lord Reid), 195 (per Lord Pearce). That non- 
with the roles of netural justice justice constitutes a jurisdictional error is 


Secretary of State for the Environment [1976] 1 W.L.R. 1255, 1263 per Lord Russell. 
35 [1977] Q.B. 122, 139. 
86 Ibid. 

37 Ibid. at pp. 135-136, 
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good faith or for lack of natural justice, it would not to my 
mind be a nullity or void from the beginning. It would only be 
voidable.” For the present writer it is a matter of some con- 
siderable surprise that the supposed “‘ void ’’/‘‘ voidable ” dichotomy 
was not finally eradicated long ago,** but the Master of the Rolls 
has continued, almost alone and in the face of constant opposi- 
tion, to champion the cause.** It should only be necessary to 
note that his reasoning in the present case is in direct conflict 
with the clear statements in Ridge v. Baldwin and the Anisminic 
case that a breach of the requirements of natural justice is an 
error which goes to jurisdiction and renders the decision void.“ 

However, the issue was raised again in the recent case of 
Hoffmann-La Roche (F.) & Co., A.G. Vv. Secretary of State for 
Trade and Industry.‘ The appellants had challenged the validity 
of a price control order made by the Secretary of State, following 
an inquiry by the Monopolies Commission, on the grounds that 
there had been a breach of the requirements of natural justice. 
The question was whether the appellants must comply with the 
order unconditionally (without an undertaking in damages from 
the Secretary of State) during the time prior to the final deter- 
mination of the validity of the order. In the Court of Appeal 
Lord Denning M.R. argued that even if the order were declared 
invalid at the final determination, it would only be rendered 
void from that date, although he did not use the term “ voidable,”’ 
he reiterated his views of the notion of “‘ voidness ” “: 


“I have always understood the word ‘ void’ to mean that the 
transaction in question is absolutely void—a nullity incapable 
of any legal consequences—not only bad but incurably bad— 
so much so that all the world can ignore it and that nothing 
can be founded on it: see MacFoy v. United Africa Co. Ltd. 
[1962] A.C. 152, 160. A failure to observe the rules of natural 
justice does not render a decision or order or report absolutely 
void in the sense that it is a nullity.” 


s In the view of the. pescat write tho. aiis by- Erofesor, eee 
e a ee ee Akehurst (1968) 31 

39% The campaign seems to have been launched in Director of Public Prosecutions 
v. Head [1959] A.C. 83. 

4@ Ridge v. Baldwin [1964] A.C. 40, 80 per Lord Reid; Amisminic v. Foreign 
Compensation Commission {1968] 2 Q.B. 862, 890 per Diplock LJ. [1969] 2 A.C. 








this suggested distinction between 
“ existence’ and the “contents ” of a decision (Davies (1971) 35 Conv. (N.9.) 316) 
on the ground that the argument is merely the void/volidable distinction in another 
form: see Alder (1975) 38 M.L.R. 274, 285. 
41 [1975] A.C. 295; see (1974) 90 L.Q.R. 154, 436. 
42 [1975] A.C. 295, 319-320. 
43 Where Lord Denning stated: “If an act is vold, then it is in law a mullity.... 
There is no need for an order of the court to set it aside. It is automatically null 
ado gh it i sometimes convenient to have the court 
act is only voldable, then it is not automatkally 
unless something is done to avoid it. There must 
court setting it aside.” 
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As Professor Wade has argued,“ it has never been necessary to 
regard “void” as meaning “absolutely void”: indeed in the 
sphere of administrative law, ‘“‘ voidness is relative, not absolute, 
and all depends upon the right remedy being sought by the right 
person in the right proceedings.**”’ Lord Denning M.R.’s views 
on voidness were rejected by the House of Lords: the case of 
Durayappah v. Fernando,‘ which has usually been cited in sup- 
port of the dichotomy, was distinguished on the basis that it 
turned on the question of locus standi; and the view that all ultra 
vires decisions are void, but that no decision can properly be 
regarded as ultra vires (and therefore void) unless and until the 
court has so declared by granting a remedy, was confirmed. Lord 
Diplock stated 4’ 
“I think it leads to confusion to use such terms as ‘ voidable,’ 
‘voidable ab initio, ‘void’ or ‘a nullity’ as descriptive of 
the legal status of subordinate legislation alleged to be ultra 
vires . . . before its validity has been pronounced upon by a 
court of competent jurisdiction. These are concepts developed 
in the private law of contract which are ill-adapted to the field 
of public law. All that can usefully be said is that the pre- 
sumption that subordinate legislation is intra vires prevails in 
the absence of rebuttal, and that it cannot be rebutted except 
by a party to legal proceedings in a court of competent juris- 
diction who has locus standi to challenge the validity of the 
subordinate legislation in question.” 


Lord Wilberforce, however, pursued the use of the dichotomy 
further, and concluded ¢*: 


“In truth when the court says that an act of administration is 
voidable or void but not ab mitio this is simply a reflection of 
a conclusion, already reached on unexpressed grounds, that the 
court is not willing in casu to give compensation or other redress 
to the person who establishes the nullity. Underlying the use 
of the phrase in the present case, and I suspect underlying 
most of the reasoning in the Court of Appeal, is an unwilling- 
ness to accept that a subject should be indemnified for loss 
sustained by invalid administrative action.” 
The failure of English law to provide any comprehensive system 
of compensation for the victims of illegal administrative action 
is discussed below; for the present argument it is sufficient to 
assert that there is no conceptual basis for Lord Denning M.R.’s 
persistent dichotomy of “void ” and “ voidable.” 
In the light of the above analysis, it is difficult to agree with 
Lord Denning M.R. that Anisminic and Smith v. East Elloe (and 


“4 Seo the articles cited at note 38 supra. 

45 Wade (1974) 90 L.Q.R. 154, 155. 

46 [1967] 2 A.C. 357. 

47 [1975] A.C, 295, 366. See also Hounslow L.BC. v. Twickenham Garden 
Developments Ltd. [1971] Ch. 233, 259 per Mogarry J. 

48 [1975] A.C. 295, 358-359, 
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Ex parte Ostler, since there is no relevant distinction between 
that case and Smith v. East Elloe) are “ readily to be distingished,” 
or with Goff L.J. that there are “‘ substantial differences’ between 
the two cases, on the criteria so far considered. 

On what basis, therefore, is it possible to argue that Smith v. 
East Elloe and Ex parte Ostler are rightly decided? The answer, 
it has been suggested, is to be found not in conceptual niceties, 
but rather in the balancing of policy considerations, in the resolu- 
tion of the conflict between private and public interests in the 
context of land use and planning. Indeed the point is ultimately 
taken by Lord Denning M.R. in the final paragraph of his 
judgment **: 

“ Looking at it broadly, it seems to me that the policy under- 
lying the statute is that when a compulsory purchase order 
has been made, then if it has been wrongly obtained or made, a 
person aggrieved should have a remedy. But he must come 
promptly. He must come within six weeks. If he does so, the 
court can and will entertain his complaint. But if the six 
weeks expire without any application being made, the court 
cannot entertain it afterwards. The reason is because, as soon 
as that time has elapsed, the authority will take steps to acquire 
property, demolish # and so forth. The public interest demands 
that they should be safe in doing so.” 


It is necessary to examine in greater detail these conflicting policy 
considerations: for there is a tendency to place too much 
emphasis on administrative expediency and to ignore other 
interests, both private and public, with no reasonable justification 
for doing so. 

There is a fundamental principle, clearly stated in the passage 
quoted above, that a person aggrieved by an administrative decision 
or order which has been wrongly made or obtained should be 
afforded a remedy: indeed it is seen as one element of the policy 
of the statute. The principle is one which operates throughout 
the field of public law, even though the particular remedy may 
be subject to a variety of restrictions. Its importance hes in the 
fact that it is in effect a presumption; the remainder of this article 
is concerned with the strength of that presumption: to what 
extent it is, and to what extent it should be, susceptible to rebuttal 
by compelling considerations of policy, and to what extent the 
denial of a particular remedy is, and should be, recompensed by 
the availability of alternative remedies. 

Turning, therefore, to those policy factors it is convenient to begin 
with the consideration which clearly predominates in the fact 
situation of Ex parte Ostler. If the Anisminic principle were held 
to be applicable to the instant case, it would follow that at any 
time °° after the order was confirmed, it could be challenged and 

49 [1977] Q.B. 122, 136. 


50 Subject of course to the discretion of the court to refuse ave to apply for 
an order of certiorari; but see note 61 infra. 
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declared a nullity. Where the public authority concerned and 
individuals have relied on the impugned decision for some con- 
siderable time, it is obviously unreasonable and contrary to the 
public interest to permit any challenge to a compulsory purchase 
order, for example, to be made years afterwards when the land 
may already have been developed at a vast cost to public funds; 
and, no less important, if public authorities are unable to rely on 
planning orders as being conclusive and exempt from further 
challenge, there is a danger that major construction work and the 
development of land for the benefit of the community at large 
will be postponed, with consequent escalation of costs when finally 
completed, if not abandoned altogether. This dilemma was widely 
recognised and led to the adoption of the time limit clause *!; and 
few would dispute the need.** Furthermore, there are clear advan- 
tages in maintaining a uniform procedure for challenging all land 
use decisions, 

Although, therefore, there are strong policy reasons for imposing 
a restricted period for challenge in particular circumstances, there 
is considerable doubt as to the necessary contexts for such time 
limits and the length of the prescribed period. On the first point, 
there has been a tendency to impose time limit clauses more or less 
indiscriminately: although orders which relate directly to major 
decisions in the use and development of land may justifiably attract 
a limited period for challenge, there is concern that such clauses 
are imposed in an excessively wide range of circumstances.*? On 
the second question, even where some prescribed limitation period 
is regarded as necessary, it is generally thought that six weeks is 
unreasonably short.** Unfortunately, the Law Commission, in its 
Report on Remedies in Administrative Law,** concluded that an 
examination of special statutory time limit clauses was outside its 
terms of reference.** Some consideration was, however, given to 
the problem in the Working Paper which preceded the Report, and 
the conclusion was that™: “. . . all special statutory limitation 


#1 The present context thus provides an excellent illustration of how the pre- 
sumption of affording a (particular) remedy is displaced, after a prescribed period, 
by conflicting policy considerations. 

53 The suggestion that timo limits might be replaced by a discretionary challenge 
based on reasonableness (Devies (1971) 35 Conv.(ms.) 316) takes no account of 

planning decisions. 








the need for conclusive 
a ee a ee there of the 


s Report of the Committee on Ministers’ Powers, 1932, Cmd. 4060, p. 62; and 
sœ Smith vV. East Elloe [1956] A.C. 736, 769 where Lord Radcliffe described the 
six weeks’ limitation period as “pitifully inadequate.” It has been argued (ante, 
p. 389) that the imposition of a six weeks’ time limit clause will frequently effect 
a complete ouster of 


+ Law Com. No. 73, para, 7; RS.C, Ord, 53, r. 4 (3); and sco Wade (1976) 
92 L.Q.R. 334, 338. 57 Law Commission Working Paper No. 40, para. 123. 
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periods should be examined to see whether a shorter limitation 
period than the general one year allowed for (non-statutory) review, 
which we are proposing,®* is really justifiable.” The initial recom- 
mendation of one year may seem to have been an over-reaction to 
the present six weeks’ period and, it is submitted, is far too generous 
in relation to planning decisions intended to result in new develop- 
ment where the consequent increase in costs could not be justified; 
but there can be no doubt that opinion on all sides favours a 
considerably longer period than six weeks."* 

These reservations concerning the initial policy consideration of 
expediency are of no mean importance; but there are opposing 
policy factors, based on the presumption discussed above, which 
are far more fundamental. 

It should be noted that the above discussion of the principal 
policy consideration is not centred on the ouster clause/time limit 
clause distinction (which, it has been argued, is more apparent than 
real) of Anisminic and Smith v. East Elloe, but rather on the 
context of the latter case and Ex parte Ostler. It is not the mere 
fact that a time limit clause has been imposed which is important: 
but that it has been imposed in circumstances which justify its 
imposition. 

The corollary of that argument is that, even where the general 
context of land development warrants a limited period for challenge, 
if the particular circumstances of the actual case in dispute do 
not support the rationale of the imposition of a limitation period, 
then no such limitation period should be strictly applied. 
In other words the justification for time limit clauses should be a 
rebuttable presumption. Thus, if a compulsory purchase order has 
been confirmed, but after the prescribed period grounds emerge 
on which the order might reasonably be challenged, it is submitted 
that, if no further action has been taken in respect of the land or 
premises, there can be no justification for a refusal to examine the 
substance of the challenge. 

That contention leads into a third policy consideration which 
may produce a conflict with the principal policy factor of administra- 
tive convenience and expediency; it is that expediency should not 
be promoted irrespective of the cost to the maintenance of the 
rule of law in the public sphere. Public authorities should not be 
permitted effectively to exempt themselves from the requirements 
of fairness merely by setting up a plea of administrative expediency. 
It was in the light of this argument that the Law Commission 


58 The full report in fact expremly declined to make any recommendations for 
a specific non-statutory limitation period; RS.C., Ord. 53, r. 4 (1), (2) provides 
relief after three months in 








the case of an application for an order of certiorari “to remove any judgment, 
order, conviction or other for the purpose of its being quashed” or 
after “ undue delay” in an application for any other relief: subject to the 
relevant criteria in exercising that discretion; ses note 61 infra. 

5° A limitation period in the range of three to six months would seem to be 
generally acceptable: see Trice [1973] J.P.L. 227. 
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adopted what may be seen as a novel recommendation in respect 
of time limits for the new judicial review procedure.*° It has been 
stressed that the Report made no recommendations concerning 
statutory time limits, but it is submitted that the rationale underlying 
the argument which deals ‘with non-statutory limitation periods 
cannot be ignored in the present context. Having doubted the 
efficacy of an, inevitably arbitrary, prescribed period, the Report 
continues *!: 


“, .. a more satisfactory way in our view to meet the criticism 
of the present position would be to give the court more precise 
guidance as to the circumstances in which the discretion either 
as to time in applications for remedies having no fixed limits, 
or as to the granting of an extension of time beyond a time 
limit fixed by the Rules of Court, should be exercised. We would 
wish to emphasise that when an individual makes an appli- 
cation for judicial review what will be in issue will be not only 
the vindication of his personal right but also the assertion of 
the rule of law in the public sphere. We do not think therefore 
that delay on the part of an applicant should of itself be the 
deciding consideration. In the Ontario Act to which we have 
referred above *' in an App icanon for judicial review the court 
is given power to extend time where ‘it is satisfied that there 
are prima facie grounds for relief and that no substantial pre- 
judice or hardship will result to any person affected by reason 
of the delay.’ We think that a helpful formula but one which 
could be strengthened by emphasising not only the interests of 
individuals but also the public interest in good administration. 
We recommend therefore that on an application for judicial 
review . . . relief should not be refused by the court solely 
on the ground that there has been a delay in making the appli- 
cation, unless the court considers that the granting of the 
relief would cause substantial prejudice or hardship to any 
person or would be detrimental to good administration.” 


Having considered these various policy factors, it is submitted 
that ultimately expediency must prevail: the alternative would 
be intolerably slow land development and still the possibility of 
excessive waste of public money. Where, however, only minor 
development has been implemented, little expenditure has been 
incurred and no third party rights have accrued, there can be no 
justification for failing to examine the substance of a complaint 
against a public authority; and so much the more where the public 
interest in good administration as well as individual interests is 
at stake. On the facts of Ex parte Ostler it is clear that there too 
expediency must prevail. All the relevant factors which together 


60 The “application for review"’: see Law Com. No. 73, paras. 43-55 and 
R.S.C., Ord. 53. *1 Law Com. No. 73, para. 50; but seo note 58 supra. 
6 Jodiclal Review Procedure Act 1971, s. 5; see also the New Zealand Judica- 
ture Amendment Act 1972; the British Colombia Law Reform Commission in their 
Working Paper No. 10 (“A Procedure for Judicial Review of the Actions of 
Statutory Bodies”), p. 55, has suggested a similar provision in respect of time 


VaL. 41 (4) 2 
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form the rationale of the expediency argument are present: 
the completion of ninety per cent. of the demolition work, the 
acquisition of eighty per cent. of the necessary property and the 
expenditure of large sums of money. Conflicting considerations 
as to the maintenance of good administration may certainly be seen 
to weigh more heavily in the circumstances of the present case 
than in most situations, but it must be remembered that the Court 
of Appeal assumed that bad faith and breach of natural justice had 
been established: those factual issues had not been resolved by 
the court. It is therefore on the basis of policy factors which 
operate in the context of the planning and development of land 
and, it is submi#tted, only on that basis, that the imposition of the 
time limit clause and the consequent restriction of judicial review 
in Ex parte Ostler can be justified. 

There remains to be considered those situations, such as the 
present, where, because the arguments of expediency have pre- 
vailed, no challenge to a planning order can be entertained after 
the expiry of the limitation period. For, while the imposition of 
the time limit clause and the exclusion of any challenge after the pre- 
scribed period may be justified, there is no justification for the 
exclusion of other available remedies, provided only that such 
remedies do not preclude continued reliance on the impugned 
administrative action. If the rationale of time limit clauses—that 
planning authorities must be certain that no challenge to a 
decision will be entertained after a prescribed period—is accepted, 
it follows that the only reason for permitting any period at all 
must be the overriding presumption that an individual who suffers 
loss in consequence of an ultra vires decision ought to have the 
opportunity to obtain redress of the grievance caused by that 
decision. Clearly the preferred redress will be the quashing of the 
decision in question and it has been argued that time limit clauses 
can be defended only if reasonable opportunity of such redress is 
afforded. For that reason an extension of the standard six weeks 
period is seen as both necessary and desirable; but there will still 
be circumstances in which even an extended time limit will have 
elapsed before the complainant has been able to challenge the 
decision. However, the fact that a person has beeen denied, for 
sound reasons of policy, the remedy of his first choice ought not 
to rebut the overriding presumption altogether and deprive him 
of the opportunity to obtain some other remedy. Indeed it would 
seem quite unreasonable to deny all redress to a person who has 
suffered loss as a result of invalid, albeit unchallengeable, admin- 
istrative action. Nonetheless, in the present state of the law, when 
the statutory remedy is no longer available the person aggrieved 
has, with few exceptions, no further means of redress. 

In a case such as the present the only alternative remedy is financial 
compensation; and in principle there is no objection to the pay- 
ment of compensation in respect of illegal administrative action, 
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even though further challenge is barred. The privative clause is 
concerned only to ensure that the decision or order remains 
effective: it does not preclude the payment of compensation for 
the loss suffered because of an effective order obtained by an 
illegal procedure. But the availability of such a remedy is far 
from comprehensive. Since there is in English law no equivalent 
of the French droit administratif ** the liability of public authori- 
ties depends, with one exception,"* on the principles of ordinary 
private law: so that the person aggrieved must establish that the 
action of the administrative authority falls within the scope of 
one of the ordinary private law actions. 

Liability in tort may arise in different ways.*® First, a public autho- 
rity may have power to do an act which if done by a private individual 
would constitute a tort. If, however, the public authority in pur- 
porting to act in accordance with that power exceeds the proper 
limits of such power, the act in question will not be protected and 
the public authority will be liable as a private individual.** The 
scope of this head of liability is clearly limited. Secondly, a public 
authority may be liable where it (or its servants) is negligent in 
the performance of its statutory functions and thereby causes loss 
to persons or property; this type of liability covers both negligent 
acts *’ and negligent misrepresentations.‘* Thirdly (although an 
extension of the preceding basis of liability), liability may be imposed 
in respect of the exercise or even non-exercise of discretionary 
powers. The precise scope of liability under this head, and thus 
the availability of this mode of challenge and redress, remains 
uncertain.** The difficulty lies in the necessary but uneasy inter- 
action between the principles of public law inherent in the con- 
cept of discretionary power and the quite different considerations 
relevant to the private law of negligence liability. For while the 
courts have long been involved in the resolution of negligence 
claims simpliciter, they have been regarded, and indeed have regarded 
themselves, as unsuitable for examining the additional element 
of the policy issues raised by an allegation of negligence in the 
exercise of discretionary powers. Yet until recently the courts 
have failed to establish any clear guidelines for the determination 
of the legitimate areas of judicial interference.’ The recent decision 
of Anns v. Merton L.B.C." has to some extent rectified that 


——————— a ee eee ee eee 

63 Minister of arid and Local Government v. Sharp [1970] 2 Q.B. 223, 266 
per Lord Denning M.R- 

¢4 The exception is misfeasance in a public office: see post, p. 400. 

*5 Seo Wade, Administrative Law, pp. 617 et seq.; Gould (1972) 5 N-Z.U.LR. 105 
end Havtow (1976) 39 MLR, 316, ep. pp. 526 et seg. (including a comparison with 
fault liability in French public law). 

es ¢.g. the action for trespass in Cooper v. Wandsworth Board of Works (1863) 
14 C.B.Qcs.) 180. +r e.g. Hughes v. Lord Advocate [1963] A.C. 837. 

+t c.g. Minister of Housing and Local Government v. Sharp [1970] 2 Q.B. 223. 

€t See Ganr [1973] P.L. 84. 

10 Although see Dorset Yacht Co, Ltd. v. Home Office [1970] A.C. 1004, 1031 

per Lord Reid, 1037 per Lord Morris, 1068-1069 per Lord Diplock. 

ae [1977] 2 W.L R. 1024, 
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omission; however, in seeking to formulate the required guide- 
line in relation to the potential liability of public authorities, the 
House of Lords has left unanswered a number of important 
questions, not least the nature of the relationship between the 
fundamental concepts of “ ultra vires” and “ negligence.” " How- 
ever, the decision in that case and its implications cannot adequately 
be treated in the context of the present article. It must be sufficient 
to point out that this head of tortious Kability remains in need of 
further clarification."* Fourthly, where a statute imposes a duty 
on a public authority, there may be liability in damages for breach 
of that duty even in the absence of negligence. However, the scope 
of such a remedy is strictly limited ™* and there will be many 
cases where the actions of public authorities are challenged and 
damages are claimed, but where the facts do not fall within the 
scope of the relevant action. The tort of breach of statutory duty, 
therefore, in no sense creates a general liability in damages for 
persons aggrieved by the actions or decisions of public authorities. 

Potentially the most comprehensive remedy in damages is based 
not on any private law cause of action but rather on the notion 
of “ misfeasance in a public office.” ** There are remarkably few 
reported decisions ** but it may be too optimistic to attribute this 
paucity entirely to the integrity of the administration; more prob- 
ably, a contributing factor has been a failure to realise, or a 
reluctance to develop, the potential of the remedy as a basis for 
compensation within a comprehensive scheme of public law 





73 The House of Lords confirmed the view that liability for the negigent exer- 
cho of discretionary power requires a degree of negligence which renders the act 


Suppose, 
foundations will take a particular limited form—the decision being dictated by 
reasons of economy and manpower. That decision may be declared wltra vires for 
failure to take into account a further relevant factor winch the authority con- 
skiered but rejected. Yet that is entirely consistent with the authority having taken 
e a a i ad 
on. 
73 It ts submitted that the predictions ((1977) 93 L.Q.R. 488, (1978) 41 M.L.R. 
85) of a flood of Htigation may well be another false alarm; (none of the many 
similar in recent yoars seems to have materialised). The principles enun- 
ciated in Anns Y. Meron LBC. were couched in terms of the particular fact 
situation; and even within that context, the have been restricted in their 
application: Batty v. Metropolitan Property ns Ltd. {1978} 2 W.L.R. 500. 
14 Cutler v. Wandsworth Stadium Ltd. [1949] A.C. 398; Minister of Housing 
and Local Government v. Sharp [1970] 2 Q.B. 223, per Fisher J. And see generally 
Winfield & Jolowkcz on Tort (10th ed., 1975), pp. 128-141; Street on Torts (6th 
ed., 1976), pp. 265-278; Salmond on Tort (17th ed. 1977), pp. 242-255. 
7s The term h that’ of Smith J. in Farrington v. Thomson [1959] V.R. 286 
(Supreme Court of Victoria), 
16 Henly v. Mayor & Burgesses of Lyme (1828) 5 Bing. 91; Smith v. East Elloe 
[1956] A.C. 736, 752 per Viscount Simonds; Wood v. Blair and the Helmsley 
R.D.C, [1957] Adm.L.R, 243; and the Privy Council opinions in Brayser v. Maclean 
(1875) L.R. 6 P.C. 398 and David v. Abdul Cader [1963] 1 W.L.R. 834. Common- 
wealth authorities include Farrington v. Thomson, sandal (note 75), and Roncarelli v. 
Duplessis (1959) 16 DL.R. Qd) 689 (Supreme Court of Canada). 
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remedies. The basis of the action seems to be ultra vires action, 
taken in the knowledge of such lack of jurisdiction, which causes 
loss to another person. Malice in the sense of ill will seems to be 
an unnecessary element in establishing liability; and although there 
is authority to the effect that not even knowledge of the jurisdictional 
defect is required, this condition has been imposed in the most 
recent cases. At the present time, however, it is again necessary 
to conclude that the precise scope of this head of liability remains 
unclear.” 

What is clear from the foregoing summary is the uncertainty 
as to the availability of legal action for compensation. It is perhaps 
not surprising, therefore, that remedies have been sought outside 
the legal system; and it has been argued that the most practicable 
remedy which might be available in the situation presented by 
the facts of Ex parte Ostler is through the Parliamentary Com- 
missioner for Administration.” Indeed that was the means of 
redress subsequently pursued in the present case: and not without 
some success."* 

The question of compensation is thus a pressing problem. So 
much is well recognised. Perhaps less well recognised is that the 
availability of damages is an integral part of any scheme of 
remedies for the control of administrative action; since the scope 
of available remedies must be influenced by the different types 
of remedy, it is misleading to view damages in isolation. Yet, as 
already indicated, English law has persisted in its reliance on 
private law remedies to provide compensation for the victims of 
illegal administrative action. 

However, the call for a comprehensive remedy in damages for 
loss arising from illegal administrative action, not covered by the 
existing law of tort, has received recent judicial support from Lord 
Wilberforce in Hoffmann-La Roche v. Secretary of State for Trade 
and Industry.** The complete passage, part of which has been 
cited above, demonstrates the importance of the question": 

“In truth when the court says that an act of administration 
is voidable or void but not ab initio this is simply a reflection of 
a conclusion, already reached on unexpressed grounds, that the 
court is not willing im casu to give compensation or other 
redress to the person who establishes the nullity. Underlying 
the use of SE Pee ee Dec ees and T suepect under 
lying most of the reasoning in the Court of Appeal, is 
an unwillingness to accept that d subject. should be indemnified 
™ For detailed discussion of this bead of Liability, se Goud (1972) 5 


N.ZU.LR. 105, esp. pp. 112 ef seg. 
T8 Alder [1976] JPL. 270, 274. The Commissioner has a discretion to investi- 


gato cases of tion even where a remedy is potentially available in the 
courts, if it would be unreasonable to expect the person aggrieved to make uso 
of his legal : Parligmentary Commissioner Act 1967, s. 5 (2); and seo 


79 See note 15, supra. 
so [1975] A.C. 295. 
$1 Ibid. at pp. 358-359, per Lord Wilberforce (italics supplied). 
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for loss sustained by invalid administrative action. It is this 
which requires examination rather than some supposed visible 
quality of the order itself. In more developed legal systems 
this particular difficulty does not arise. Such systems give 
indemnity to persons injured by illegal acts of the 
administration.” 


It is indeed somewhat paradoxical that English law should be 
preoccupied with devising means to evade privative clauses, generally 
acknowledged to be imposed for reasons based on sound policy 
considerations, instead of seeking reform in the sphere of remedies 
and providing compensation for the victims of illegal administrative 
action. 

In the circumstances it is unfortunate that the question of the 
right to damages as an administrative law remedy was excluded 
from the terms of reference for the Law Commission’s review 
of remedies for the judicial control of administrative action." 
However, the initial Working Paper contained certain observations 
which do at least indicate the possible direction of reform on this 
topic. It was stated *°: 


“ Although the present state of the law is in some doubt, this 
does not appear to be the main argument for looking at the 
question of damages together with our proposals for the 
reform of the judicial remedies. It is rather that it may be 
thought impossible satisfactorily to solve some of the problems 
posed by the reform of the judicial remedies without having 
regard to the question whether damages should be made avail- 
able or not. For example, we have at several stages of this 
Paper made the point that in many administrative situations, 
particularly those concerned with the compulsory purchase 
and development of land, it is in the public interest to allow 
challenge in the courts on the validity of administrative action 
only within a short time limit. On the other hand, this restric- 
tion may work grave hardship on the aggrieved citizen, poss- 
ibly the victim of fraud or other maladministration. It would 
probably be easier to fix the time limit for applications for 
orders quashing the administrative action in these situations, 
if provision were made enabling the citizen to recover damages, 
a right which would subsist for the normal limitation period.** 

The argument for looking at the circumstances in h the 
Citizen, Danh TIERE tO Tamua eee 
put on much broader grounds. Ít is arguable that no system of 
remedies can afford justice to the individual who has suffered 


33 Law Commission Working Paper No. 40, para. 5; Law Com. No. 73, para. 
9, although note the recommendations for improvements in the present system at 
para. 54 and sce R-'S.C,, Ord. 53, r. 7. 

33 Law Commission Working Paper No. 40, paras. 147-148. 


July 1978] TOME LIMIT CLAUSES AND JUDICIAL REVIEW 403 


loss as a result of an administrative decision adverse to him 
unless it makes provision for the recovery of damages.” *5 


The view advanced here, which was endorsed in the later Report,"* 
seems to postulate a “no-fault” liability on a public authority to 
pay compensation whenever a person suffers loss in consequence 
of illegal administrative action by that authority. It has already 
been noted that the courts have resisted the extension of misfeasance 
in a public office to include mere ultra vires action without more; 
and there can be little doubt but that if the courts do develop 
such a no-fault liability, they will feel compelled to impose some 
limitations on its potential scope.*’ It is submitted that the scheme 
of remedies in administrative law must include such a broad based 
liability to pay compensation in cases of unchallengeable but illegal 
administrative action. Yet the compelling need for such reform 
may not be fully recognised until the denial of judicial review is 
seen to be based on considerations of public policy and not on 
conceptual and legalistic distinctions. 


CONCLUSION 


This article has sought to present a step by step p examination of a par- 
ticular problem i in administrative law—namely, the redress of griev- 
ances arising from decisions relating to the use and development of 
land. It has sought to identify the considerations of policy which 
constitute the true criteria for judicial review of administrative 
action in this context and, having exposed the fallacious arguments 
based on doubtful conceptual distinctions, to suggest that the 
Anisminic principle, formulated in an entirely different factual 
context, can have no relevance to the present problem; to assess the 
relative importance of those policy considerations and thereby to 
establish the underlying justification for the time limit clause and 
the restricted availability of judicial review; and finally, to consider 
the question of compensation for the victims of illegal adminis- 
trative action which has become exempt from challenge. It is in 
respect of this last issue that reform is most urgently needed to 
support the proper imposition of time limit clauses. 


NiGgEL P. GraveELLS.* 


5 Seo the Report by JUSTICE, Administration under Law, 1971, paras. 62, 73-75. 

8¢ Law Com. No. 73, para. 9. 

$! The problems of imposing such Hmttations on the potential scope of this type 
of Hability are discussed by Gould ((1972) 5 N.Z.UL.R. 105). 

* u.a. (Oxon.); Barrister; Lecturer in Law, Trinity College, Oxford. 


TAXING STATUTES ARE TAXING STATUTES : 
, THE INTERPRETATION OF REVENUE 
LEGISLATION 


PARLIAMENT, in taking for its own use from the monarch the sole 
power to legislate for the assessment and collection of taxes, did 
not take control of the whole law-creating process in revenue 
matters. The judges, acting as Parliament’s oracles, have a wide 
discretion in such areas of melancholy obscurity as tax statutes.’ 
Any consistent line adopted in interpreting and applying revenue 
laws will have widespread effects. Even the “cold impartiality of 
a neutral judge” will affect the way taxes are administered and 
controlled. 

But judicial attitudes cannot be formed in isolation from the 
legislative process. Nor does the drafting style and approach of 
enactments ignore the judges’ likely attitude to the text. In this 
article we discuss the legislative process applied to a Finance 
Bill, the judicial attitudes to tax legislation, and then techniques 
adopted in recent revenue legislation in order to explore the role 
of the judiciary in performing its interpretative functions and in 
supervising revenue administration. 


1. TEE LEGISLATIVE BACKGROUND 


Although the courts adhere formally to the traditional principle 
that extrinsic materials, such as parliamentary proceedings on a 
Finance Bill, cannot be used to aid construction,* judges have none- 
theless shown on a number of occasions that they are keenly aware 
of the particular problems and purposes of tax statutes. For the 
treatment accorded Finance Bills differs from that given to other 
public bills. It is appropriate to start by examining the differences. 


Procedure by resolution 


Ways and means resolutions are of crucial importance to Finance 
Bill procedure. Annual financial legislation is set in motion by 
the Budget Statement and Financial Review by the Chancellor 
of the Exchequer. This puts on record reasons for any major changes 
or reforms. The statement is followed invariably by the tabling of 
Budget Resolutions, These resolutions, usually many and lengthy, 


1 See goncrally Easson, Cates and Materials in Revenue Law, Chaps. 1, 2, 
F “The Income Tax Act 1842: A century of Judicial Interpretation ” 
(1940) 58 L.Q.R. 314 (although despite the name there are no cases before 1880) 
and Income Tax Cate Law (1946); Flesch, “Tax Avoidance” (1968) 21 Current 
Legal Problemy 215; Wheetcroft, “ The Attitude of the Legislature and the Courts 
to Tax Avoidance” (1955) 18 M.L.R. 209; The Preparation of Legislation, Cmnd. 
6053, Chap. XVII. 

2 Assam Railways v. IR.C. [1935] A.C. 445. However, the Revenve hare been 
known to cite Parilamentary proceedings before the appeal commissioners. 
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determine the scope and content of the forthcoming Finance 
Bill. They are a “ necessary preliminary ” * as, by Standing Orders, 
all clauses of a Finance Bill must be covered in the terms of a 
resolution. Although the discussion that takes place traditionally 
on one of the resolutions is often wide-ranging, the scope of the 
Bill is defined. Any clause not covered by a resolution is out of 
order and cannot be discussed.‘ Similarly, the scope for any 
amendment is also limited. 

Further, by Standing Order 94 the resolutions, with the 
exception of the one debated, are put forthwith and without oppor- 
tunity for amendments. On being passed, these resolutions have 
immediate statutory effect,’ providing the legal basis for levying 
taxes in accordance with Budget policy until the Finance Bill 
receives the Royal Assent. 

Thus, collectively, the resolutions provide a precise series of 
statements defining or limiting the contents of the resulting Bill. 
Indeed, the resolutions could, it is suggested, be used as an aid 
in interpreting the resulting Act should an appropriate ambiguity 
arise.* Although this point has never been discussed in a court, the 
resolutions, as a sort of prior subordinate legislation, are part of 
the context of the Act. 


Exclusive government initiative 

The requirements of Standing Order 89 curb the scope for 
amendment of a Fimance Bill even further. The House cannot 
proceed on any motion for ways and means unless it ig recom- 
mended from the Crown. Thus the government has exclusive 
initiative in delimiting the scope of resolutions, and thus of the 
Bil. Moreover, once tabled there are other limits on amend- 
ments. The guiding principle in determining the effect, and therefore 
the validity, of an amendment is that the signification of Royal 
wishes “must be treated as laying down once for all (unless with- 
drawn or agreed) not only the amount of the charge, but also its 
objects, purposes, conditions and qualifications.” ’ Throughout the 
present century the initiative has implied and implies the exclusive 
right to define tax incidence as well as quantity.* The scope for 
other amendments—except in the negative form of voting proposals 
down °—is restricted severely. 

The power of the House of Lords to amend a Finance Bill is 
almost non-existent. The Commons regard it as a breach of their 


? Erskine May, Parliamentary Practice, pp. 683, 759; S.O. 90. 

4 Ibid, p. 695. 

5 3. 1, Provisional Collection of Taxes Act 1968. 

* Racal v, Pay Board [1974] 3 All E.R. 263 (concerning the Fair Wages Resolu- 
tion) seems to be the only modern case discussing a Pariamentary resolution. 


° But see the treatment accorded the bills which became the Finance Acts 1974, 
1975 and 1977 resulting from “ hung ” parliaments. The samo treatment was, at the 
time of writing, being given to the 1978 Fiance Bil. 
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privileges if the Lords attempt to interfere with financial legisla- 
tion.” Nor can their Lordships initiate financial measures.** More- 
over, of course, a “money bill” can proceed to the Royal Assent 
without the approval of the House of Lords under the procedures 
of the Parliament Acts 1911 and 1949. 

Finance Bills are therefore creatures of Treasury Ministers 
and their Revenue advisers. Any purpose or intent behind a Bill will 
be solely for their decision. 


Annual recurrence of legislation 


Only income tax is strictly an annual tax.” Nevertheless most 
direct ?* taxes are charged at rates which receive annual review, 
and some need annual authority even if continuing at the same rate. 
Consequently there has to be at least one Finance Act for each 
tax year. This provides opportunities to make alterations to the 
legislation to deal with anomalies, loopholes, “ wrong” decisions 
of the courts or legislation that has mis-fired. Invariably some use 
is made of each Act for this purpose. 

The judiciary are also aware of this, and are not averse to 
giving suggestions for its use.’ But if Parliament does not, at the 
government’s suggestion, see fit to amend a provision that has 
been the subject of judicial comment, later courts will find it all 
the harder to justify even a minor change in emphasis in their 
interpretation of a section.** 

Conversely, judges may resist attempts to change the law, 
especially at the application of the Revenue, when the same effect 
could be achieved speedily and explicitly through a Finance Act.** 
Again, the courts may find it easier to tell the legislature to “ try 
again” if a provision does not work out as intended. There is 
less reason to get up to tortured semantics, to worry about anoma- 
lies, or to give a provision any functional meaning at all!” Not 
infrequently, the Revenue has secured an amendment to the law 
to deal with the difficulty even before the case giving rise to it is 
before the courts.* 


10 Erskine May, op. cit. p. TTT. 11 Ibid. p. TI. 
13 s, 1, Income and Corporation Taxes Act 1970 (referred to as the Taxes Act 


970). 

13 By “direct” tares are meant those which bear directly on the taxpayer—in 
practice those in the management of the Inland Revenue, including income tax, 
capital gains tax, corporation tax, capital transfer tax, stamp duties, development 


land tax, petroleum revenus tax. 

14 Seo N.C.B. v. LR.C. (1956) 37 T.C. 264 (“ Why not get the statute made 
uito clear instead of incurring all these costs? ”); Pook v. Owen [1970] A.C. 244; 

estey V. IRC. [1977] 3 Atl E.R. 1073. 

15 As in Taylor v. Provan [1975] A.C. 194, on the same point as Pook v. Owen, 
note 14 supra. In Fitrlest Estates vw. Cherry [1977] 3 All E.R. 996 the House of 
Lords refused to reconsider or criticise the earlier majority decision of the House 
in Chancery Lane Safes Deposit v. I.R.C, [1966] A.C. 85, under the terms of the 
1966 Practice Direction, as “tho remedy for this does not He here.” 

16 Per Lord Upjohn, Davies v. Davies Jenkins & Co. [1968] A.C. 1097, 1130. 

11 Per Lord Redd, Fleming v. Associated Newspapers [1973] A.C. @28, 641; Lord 
rere T. v. Ross and Coulter [1948] 1 All ER. 616, 

18 eg. v. General Commissioners for Wallingford, ex p. Fysh (1962) 40 
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In one or two cases an impression emerges that judges are 
prepared to decide a case firmly in favour of one party on the 
assumption that the Revenue will not allow the law to stand. It 
is suggested that this happened in 1.R.C. v. Hinchy*™ where the 
House of Lords rejected attempts by the lower courts to reach 
a “reasonable” interpretation of the penalty provisions of the 
Income Tax Act 1952 for taxpayer default. The prompt and pre- 
dictable result was a political storm, followed by a completely revised 
set of penalty provisions in section 47 of the Finance Act 1960. 


Rarity of delegated legislation 
A fourth factor in dealing with direct taxes is the relative rarity 
of delegated legislation, in stark contrast with, say, value added 
tax. Despite the advantages *° of allowing some of the principles, 
and many of the details, of personal direct taxation to be dealt 
with by regulation, this is seldom done. The Commons guards 
jealously its privilege to discuss all the details of the legislation. 
In support of this, Erskine May quotes the following ruling “ very 
carefully laid down ” #! by the Speaker: 
“Tt has been part of the unwritten law of Parliament that 
the goods upon which, and the rates at which, the taxes are 
to be levied shall be fixed by the House of Commons itself. 
I am not prepared to say that the House cannot delegate that 
power to some other body. . . . I will only say that at present 
am not aware of any similar case. It may be that if 
Parliament is desirous of altering its practice it should be done 
in some definite, special and formal manner, and not a mere 
adjunct to other proposals, just as when we desire to alter 
our common law we do so by passing a statute for that express 
purpose.” 7? 


Although since this ruling there have been derogations from this 
principle,’ there are few in the field of direct taxation of indivi- 
duals. This refusal to delegate a rule-making capacity to the 
executive has had serious effects on our tax code. 

The structure of much of our income tax legislation dates from 
the Income Tax Acts of 1803 and 1805. Key concepts of the Acts, 
such as “ income,” “‘ trade,” “ annual payments ” and many others, 
were left undefined in those carly days. 

Pressure of Parliamentary time, as well as other reasons, has 
meant that the tax code has never been redefined or properly 


eee 
T.C. 225, see H.C.Deb., vol. 600, col. 1173; Restortck v. Baker (1971) 121 New 
LJ. 248 notes 80 and 95 infra. 

18 [1960] A.C. 748, 

20 See the present writer's comments et (1977) 41 Conv.(N.s.) 395. But for an 
accountants’ Protest against delegated legislation seo the C.C.A.B, memorandum 

Parliamentary Procedures and the Form of Legislation ” (October 1977). 

21 H.C.Deb., Vol. 239, col. 719. 

a rere Bae 122, col. 213. 

ery delegation occurred both with the now-repealed purchase 

with value added tax. iced 

34 Most concern either procedure or the variation of individual figures. 
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codified since those early days. Many of the gaps have remained. 
Revenue practices and interpretations, however sensible, and how- 
ever widely agreed with the professions, are devoid of authority.” 
The sense of a Finance Act can emerge only by a process of trial 
and error, when taxpayers are prepared to challenge the executive’s 
attitude to a section. If the Revenue feel unable to accept the 
court’s verdict, amending legislation may emerge, otherwise the 
practice is to that extent confirmed or modified. 

Another effect of the absence of delegated powers is that there 
is rarely any difference between principle and detail in Finance Acts. 
Some attempts have been made in more recent measures to put 
principles in sections and details in schedules, but rarely does this 
succeeed. For whatever reason, major provisions may lurk in the 
minor corners of schedules, while the parent section is devoid of 
either principle or detail.?* Conversely the Acts must be drawn to 
cover all possible cases both within the limiting framework of an 
Act of Parliament, and within the limits of the judicial review which 
must be the arbiter of any dispute. 

As a result of these procedures and limits, the justice or otherwise 
of any revenue measures will have been a matter of government 
and parliamentary decision in a much more controlled manner 
than with most Acts, and judges need be less concerned about their 
decisions producing unfair or inconsistent results. 


2. JUDICIAL ATTITUDES TO TAX STATUTES 
Early formulations of attitudes 


Just as the hands of the executive are tied in the techniques 
available for enacting and administering interpretations of revenue 
legislation by the attitudes that will be taken by the judges who 
will and must settle any dispute, so the judges themselves are limited 
in their approaches by the decisions of their predecessors, To under- 
stand recent attitudes taken by the judiciary, we must note how 
these approaches evolved. 

Judges had major opportunities to formulate approaches to the 
interpretation of tax legislation long before they had to tackle 
modern revenue statutes. The context of their earlier exercises, 
leaving behind the high dramas of the seventeenth century, came 
in the guise of “impositions on proceedings at law,” = namely the 
stamp duties. Enforcement of this was easy. Documents which 
ought to be, but were not, stamped, could not be used in any 


25 Except in the rare cases where provision is made for an advance ruling, as 
under ss. 464 and 488 (11) of the Taxes Act 1970. 

26 See ss. 19, 21, 29, 35, 36, Finance Act 1975. “ There seems to be at least an 
arguable case that the schedules to e Finance Act are used by the executive as a 
means to ensure that fiscal legislation will not be understood on its way 
Parlament,” H. H. Monroe, “ The Constitution in Danger” [1968] B.T.R, 21, 27. 
Cf. the recommendations of the Law Commission in Law. Com. No. 43, Taxation 
of Income and Gains dertyed from Land, Cond. 4654. 

37 22 and 23 Car. II, stat. i, c. 5. 
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judicial proceeding. And enforcement therefore required a judicial 
determination on the stamp laws. 

It is worth remembering that at that time stamp duties were 
only a small part of the state’s revenue. The main taxes of the 
time rarely came before the courts. Indeed, the land tax, potentially 
the most complex, could not come before the courts except in the 
shape of an action for non-payment.** 

So the judges’ only contact with the tax laws was with the 
stamp duties and with penalty cases. On this basis one might antici- 
pate that the laws would receive the same judicial intolerance as 
that accorded to penal statutes. This element was present at the 
time income tax was first introduced, but so also were some more 
surprising attitudes. 

The principle of strict interpretation was enunciated by Lord 
Ellenbrough CJ. in Warrington v. Furbor in 1807: “where the 
subject is to be charged with a duty, the cases in which it is to be 
attached ought to be fairly marked out.” ?* This concern with the 
literal approach could be taken to extremes, as it seems to have 
been in Farr v. Price.” In that case a document was challenged 
because too much stamp duty had been paid on it, and it was 
argued that it did not therefore bear the stamp required by law. 
This argument was accepted by the court, which based its judgment 
on the express words of the statute. 

Against this, the editor of the 1809 edition of Blackstone was 
prepared to comment that 

“it is considered a rule of construction of revenue acts, in 
ambiguous cases, to lean in favour of the revenue. This rule 
is agreeable to good policy and the public interests, but, beyond 
that, which may be regarded as established law, no one can 
ever be said to have an undue advantage in our courts.” #2 


This concern with the object of the statutes was also reflected in 
the judgment of Garrow B. in Att.-Gen. v. Coote (1817), one of the 
earliest reported income tax cases. “In the exigencies of this 
country ° this tax was imposed,” he said, “and its object was to 
relieve the subject by throwing the great weight of it on those who 
are most capable of sustaining it.” °° This, he felt, was a very whole- 
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in Many ways now parallel income tax. 
29% 8 East 242, 245 (103 E.R. 334, 335). 
>° 1 East 55 (102 E.R. 22). In fairness to the court, it should be noted that they 
adjourned the case for a term in the of 
sapor i expectation amending legislation, but this 
31 Vol. 1, p. 323. The comment was dropped from the next edition. 
82 The war with Franco. 
33 (1817) 4 Price 183, 189 (146 E.R. 433, 435). 
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some object, and justified the anti-taxpayer attitude he adopted 
in interpreting the section in question. 


Victorian attitudes 


This conflict between favouring the taxpayer and supporting the 
State was carried forward into the Victorian era, where however 
the views of Lord Ellenbrough were to predominate. 

A new basis for the rule of strict interpretation was given strong 
backing by Lord Wynford in R. v. Winstanley in the House of 
Lords in 1833: 


“In all revenue cases, let the officers of the government take 
care that the legislature is made to speak plain and intelligible 
to T the legislature is not made to speak plain and intel- 
ligible language, let not individuals suffer, but let the public . 

if there is any doubt about these words, the benefit of the 
doubt should be given to the subject.” * 


Yet in the same case Lord Tenterden answered the problem posed 
not on this literal basis but by seeking the intention of the 
legislature.’ 

' By 1855 it was “a well established rule that the subject is not 
to be taxed without clear words for the purpose, and also, that 
every Act must be read according to the natural construction of 
the words.’** This rule was repeatedly confirmed through that 
decade, being given final authority by the House of Lords in 
Partington v. Att.-Gen.,?" a case still regularly cited. Voices urging 
considerations of state were still present, but in the minority.** 

Tax cases did not come before the courts in any number until 
after 1874.2" By then judges had rejected any pro-executive stance, 
and were applying instead the dual doctrine that ‘clear authority 
was needed to tax, and that the statutes should be given their 
“ natural’? meaning to see if such clear authority existed. 

While this tended to favour the taxpayer, the bias was rarely 
explicit, although occasionally the analogy with a penal statute 
was pressed. The most notable exponent of that viewpoint in the 
latter part of the nineteenth century was Lord Esher MR. The 
then Master of the Rolls made his feekings clear on a number of 
occasions, in one case going so far as castigating the revenue 
officials as “ unpleasant tyrannical monsters.” “* 

34 1 CJ. 434, 445 (148 E.R. 1492, 1496). 

85 Seo also Cole v. Parkin (1810) 12 East 471 (104 E.R. 184); Jones v. Jones 
(1833) 1C. & M. 721 (147 ER. 589). 

36 Per Parko B. in In re Mickelthwait 11 Ex. 452, 456 (156 E.R. 908, 910), and 
seo Wilcox V. Smith (1857) 4 Drew 49 (62 E.R. 16). 

37 (1869) L.R. 4 H.L. 100. 

88 See the dissenting judgment of Lord Campbell L.C. in Braybrooke v. A.G. 
(1861) 9 H.L.Cas. 150, 180 (11 E.R. 685, 694). 

Appeals in income tax and inhabited house duty cases could be made by 
case stated only after that year. 

40 Grainger and Son V. Gough (1894) 3 T.C. 311, 318. See also Gresham v 


Styles (1890) 2 T.C. 653, 659 and R. v. Special Commissioners (1888) 2 T.C 332, 
336. 
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In an age far removed from the continuing need to finance major 
wars for the country’s very survival income tax had shrunk to very 
low rates. In 1874 the rate even dipped below 1 per cent., and it 
remained generally below 5 per cent. Rates such as these, in the 
prosperous era of the later years of Victoria’s reign make Lord 
Esher’s diatribes a little hollow to all but the most partisan of 
listeners. Instead judges stopped viewing tax as a confrontation 
between monarch and oppressed subject. They could look instead 
to the implications of an established tax system operating in a 
stable environment. 

A principal aim of tax administration, stated by Adam Smith in 
his Wealth of Nations‘: and accepted then and since as a funda- 
mental assumption, is that the tax should be fair as between two 
taxpayers. Lord Deas drew attention to this in Young v. I.R.C. 
(1875): “ We must keep in mind in administering an Act of this 
kind that the great principle comes in that there has to be equality 
of liability among all parties for whose benefit it is laid on.” “ 
But how much further could the courts go in following a line of 
reasoning such as this? 

Having accepted that clear words were needed, what standards 
should the judges apply in deciding whether the words were clear? 
How far should they go in recognising the objects of a tax statute? 
In seeking answers, judges then still had a far simpler task than 
their modern counterparts. Tax avoidance was not a problem. The 
economic effects of taxes were rarely of concern. The standard 
of draftsmanship of Victorian tax statutes was high. And little 
of the social and economic overtones that mark our modern revenue 
law had crept into the legislation. Tax statutes were still passed 
simply to collect revenue. 

Any attempt to explore objects and purposes might therefore 
lure the judge into a pro-executive attitude. Any temptation to 
toy with the idea was finally removed by the judgment of Lord 
Halsbury in Tennant v. Smith (1891): 

““.. in a taxing Act it is impossible, I believe, to assume any 
intention, any governing purpose in the Act, to do more than 
take such tex as the statute i . In various cases, the 
principle of construction of a taxing Act has been referred to 
in various forms, but I believe they may be all reduced to this, 
that inasmuch as you have no right to assume that there is 
any governing object which a taxing Act is intended to attain 
other than that which it has expressed by making such and 
such objects the intended subject of taxation, you must see 
whether a tax is clearly imposed. 


Cases, therefore, under the taxing Acts always resolve 
themselves into a question whether or not the words of the Act 
have reached the alleged subject of taxation.” @ 


41 Vol 5, book 2. 
4a (1875) 1 T.C. 57, 61. See also Lord Blackburn in Coltness Iron Co. v. Black 
(1881) 6 App.Cas, 315. 43 [1892] AC. 150, 154. 
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It was this attitude that dominated the thinking of judges over 
the next few decades, when the courts had the task of formulating 
their position on the many unanswered questions of principle of 
income tax. In particular it was followed and reformulated by 
Rowlatt J., the judge who for nearly two decades “ heard all but 
a very few of the cases on the revenue paper in the High Court, 
and who kept the development of case-law on the straight and 
narrow path, as he saw it. In Cape Brandy Syndicate v. I.R.C. (1921), 
one of his earlier decisions, he restated the principle in his own 
terse language. “In a taxing Act one has merely to look at what 
is clearly said. There is no room for any intendment. There is 
no equity about a tax. There is no presumption as to a tax. Nothing 
is to be read in, nothing is to be implied. One can only look 
fairly at the language used.” ** 


Lord Halsbury’s principle in a modern context 

What may for convenience be described as Lord Halsbury’s 
principle can thus be seen to date back before income tax to the 
old stamp duty cases. It is therefore fair to ask whether it is appro- 
priate as an attitude to our modern tax laws. The principle clearly 
removes the chance of adopting a pro-executive attitude. But, more 
than that, it introduces a risk that the development of interpretation, 
and therefore of administration, of revenue laws will be rigid and 
sterile. Any exercise in interpretation and application must be 
undertaken on the assumption that it is an exercise without any 
object, that the Acts have no “spirit ” or aim. 

Alternatives to this approach are defined in the so-called mis- 
chief rule and golden rule. It is worth considering the extent to 
which these are regarded as available to assist in tax cases. 

The mischief rule, it will be remembered, directs attention to 
four matters: the law before making the provision in question; 
the mischief or defect which that law did not provide; the 
remedy advanced; and the “true reason for the remedy.” “ The 
office of all the judges is always to make such construction as shall 
suppress the mischief, and advance the remedy. .. .” ** The difficulty 
of applying this to a tax statute was recognised by Lord Greene 
M.R. in Hood Barrs v. ILR.C.: 

“|. in talking of the mischief at which a taxing Act aims, it 
is not always easy to see anything which an ordinary man in 
the street would consider a mischief. The mischief which 
taxing Acts very often aim at is the mischief that the Revenue 
is not obtaining from certain of transactions all the 
revenue it would tike to obtain. Therefore it is quite usual to 
find that the net is spread progressively wider and wider.” *” 

From 1915 to 1931. 

45 [1921] 1 K.B. 64, 71. This has been cited and approved by many judges 
including Lord Simon in Canadian Eagle Oil Co. v. R. [1946] A.C. 119, Lord 
Upjohn in Mapp v. Oram [1970] A.C. 362, and Lord Donovan in Mangin v. 


IR.C. [1971] A.C. 739. 
46 Hayden's Case (i684) 3 Co.Rep. 7a. 47 (1946) 27 T.C. 385, 400. 
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This is so, if Lord Greene’s assumption as to the mischief is 
correct, But it is no longer (if at all) the sole object of a tax. On 
occasions judges have noted others, for instance that life assur- 
ance relief is designed to encourage thrift, or that protective tariffs 
were designed not to collect taxes but to prevent imports. Here 
the mischief rule assists, but elsewhere, unless one takes a view 
similar to that of Lord Deas, the mischief rule leads inexorably to 
the interpretation most favouring the executive. 

An example of the use of the rule to a contrary effect occurs 
in the judgment of Jenkins LJ. in North Central Finance v. Fifield: 

“I agree that it is the function of the court to construe a 
statute primarily by reference to the words to be found in the 
enactment itself. Prima facie, that it is the proper course, and 
there are dangers in departing from it a 
es intentions. All that I accept; but on the other 
and, I would be sorry to hold that where amending legislation 
is concerned, it is not perfectly legitimate for the purpose of 
contruing the amendment to consider the law as it stood before 
the enactment was made and to deduce from that consideration 
the defect or omission in the existing law which the 
amendment was designed to correct.” + 


As in the Fifield case, the rule is usually employed to give a narrow, 
rather than a wide, interpretation to a statute. But one exception 
to this attitude is in connection with tax avoidance provisions. In 
some such sections the legislation now provides the judges with: 
an explicit statement of purpose, which makes it hard to adopt 
other than a purposive approach.*° 

A similar danger of adopting a pro-revenue view also lurks 
behind use of the golden rule. This, it will be recalled, directs the 
court towards “giving the words their ordinary significations, 
unless when so applied they produce an inconsistency, an absurdity 
or inconvenience so great as to convince the court that the intention 
could not have been to use them in their ordinary signification, 
and to justify the court in putting on them some other signification, 
which, though less proper, is one which the court thinks the words 
will bear.” *2 

The normal assumption about a tax statute is that it is solely 
there to assist collection of tax. In that context any problem of 
interpretation usually resolves itself into the question, is X to be, or 
not to be, taxed? In such a regime it is very unlikely that a court, 
unless it takes a closer view of the intention of a particular section, 
can note any absurdity in the reasoning that X, but not Y, is 
liable to tax under the section. 

48 Sco e.g. Powell Lane V. Futrum [1931] 2 K.B. 305. 

4% (1952) 34 T.C. 59, 91. 

5° Seo the preamble to s. 478, and s. 488 (1) of the Taxes Act 1970. For judicial 
consideration of the preamble to s. 478, see Lord Chetwode v. ILR.C. [1976] 1 All 
E.R. 641 (C.A.) and [1977] 1 All E.R. 638 (ELL,). 
can Her Tord Blackburn, River Wear Commissioners v. Adamson (1871) 2 App. 
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Again, we find that judges reject the approach unless it comes 
to the taxpayer’s aid in a flagrant case. Two examples show this. 
The leading case of .R.C. v. Luke *® dealt with former “ fringe 
benefit” rules applying to directors and higher paid employees. It 
was argued by the revenue in that case that the application of the 
provisions resulted in Luke being taxed on expenses being incurred 
by his employers in connection with the maintenance of the house 
in which he was living, notwithstanding the fact that he was paying 
his employers a commercial rent (not tax deductible) for living there. 

Recognising this position, Lord Jenkins was prepared to comment 
thdt the literal wording meant that “ it may be that a case is made 
for amending legislation, but that does not concern your Lord- 
ships.” ** But the rest of the court contrived to read the rules in 
Mr. Luke’s favour. Just how absurd they felt the enactment to be 
is clear from Lord Reid’s judgment: 

“I cannot recollect ever having seen statutory provisions 
which lead to a more unreasonable result if read literally. I 
cannot believe that this can have been the intention either 
of Parliament or of the draftsman, or of those who advise 
Parliament and instruct the draftsman. So the case for adopting 
a secondary meaning, if that is possible, is overwhelming. ...” ** 


In the recent case of Vestey v. LR.C., Walton J. found himself 
confronted with a similarly unfair provision, which he subjected 
to withering criticism as “rank, blatant injustice,” concluding his 
judgment in a manner reminiscent more of a fable of Aesop than 
a legal decision: “ A tax system which enshrines obvious injustices 
is brought into disrepute with all taxpayers... whereas one in which 
injustices, when discovered, are put right .. . will command respect 
and support.” 55 

The cause for this complaint was the operation in a series of 
cases of what is now section 478 of the Taxes Act, aimed at pre- 
venting tax avoidance by transfer of assets abroad. The literal 
reading of the subsection in question provided the Revenue with 
taxable individuals liable on a multiple basis for the same income. 
Even the Solicitor-General, in presenting the case to the court, 
contrived not to support this full meaning. Walton J. in effect used 
the golden rule to rewrite the section by the inclusion of two 
qualifying phrases so as to achieve the desired result, and release 
the taxpayers from liability to substantial amounts of tax.** 

It is only after the judge has decided what the statute means, 
that he is required to move on to the next test, to decide if the 
subject is taxable under the statutory provision. For the taxpayer may 


52 [1963] A.C. 557. 

s3 Ibid. at 584, Compare his views in the Fifield case, note 49, supra. 

84 Ibid. at 581. But compare his views in the Hinchy case, note 19, supra. 

85 [1977] 3 All BR. 1073, 1098. 

58 Ho cited in his support Eari Loreburn m Drummond v. Collins [1915] A.C. 
101, 1017. See also Seramco v. Income Tax Commissioner [1976] 2 All E.R. 28, 
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only be taxed by clear words,” and the impact of the statute 
on a taxpayer must be clear on a fair reading of the statute.** This 
might seem a strange test to apply to a species of legislation 
where anomalies are “ virtually endemic, and, like the spots of the 
leopard ‘of the nature of the brute. ” ** Small wonder the test 
has been termed an ironical proposition,*® and the last refuge of 
judicial hesitation.*: 

The test is important not so much in its own right, but in 
influencing the interpretation to be given to a provision. In its 
own right the test operates when such interpretation reveals an 
ambiguity, at least if it is a close-run race," when the taxpayer 
will be given the benefit of the ambiguity.” 

While the test is often stated, it is seldom given much weight 
as a separate issue. It might conflict with any attempt by use of 
the golden rule or otherwise to stray beyond the plain words of 
the statute. For when the literal rule is dropped, the court is saying 
that the proper meaning is not clear on the face of the statute. 
That being so, the presumption as to clarity should apply, but in 
practice it rarely does so. It is called in aid only when non-resolvable 
ambiguities are present, and perhaps serves only as a reminder 
that the onus in each case is upon the Crown to prove that taxing 
powers exist. 

Such a reminder may often be timely. The nature of the taxing 
procedure is such that the taxpayer is cast as appellant in any 
dispute. But this should not relieve the Revenue of the onus of 
proving that authority exists to levy the tax being appealed. 

The above comments show the difficulties facing judges seeking 
to interpret tax statutes. They are forced by the positive pressure 
of precedent and the negative pressure of the lack of accepted 
alternatives to seek the literal meaning of words which have no 
purpose. 


Some recent judicial attitudes 


This sterile and somewhat artificial approach has been the subject 
of some criticism in recent years.“* Lord Reid was a constant critic 
of prevailing attitudes to tax statutes. In one recent case he sur- 
mised that perhaps too much weight had been laid on the strict 
construction of words and phrases, ignoring the context.*# 


oul Gees he ee ee ee statute unam- 
b poso the tax per Simonds, Russell v. Scott [1948 
AC. 422. 58 Wissons (Dunblane) Ltd. v. ILR.C. (1954) 35 T.C. 107 Da 

5% Per Ungoed-Thomas J., Macpherson v. Hail (1972) 48 T.C. 382, 390. 

$0 Per Lord Sumer, Brown v. N.PJ. [1921] 2 A.C. 22, 257. 

$1 Per Lord President Normand, Ayrshire Employers Mutual Insurance v. 
IR.C. (1944) 27 T.C. 331, 344. 

62 Per Megarry J., Fleming v. Associated Newspapers Lid. (1970) 48 T.C. 382, 


$3 But see note 89, infra. 

“4 Sæ Wheatcroft, op. cit. (note 1), p. 229, and Final Report of the Royal 
Commission on Taxation (Canada), Vol. 5, p. 129. 

*5 Greenberg v. I.R.C, [1972] A.C. 109, 137. 
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Practising what he preached, in Stenhouse Holdings v. I R.C. Lord 
Reid decided a point of interpretation in the following way: 

“ There are two ways of approaching (this) problem. One is 
to make a meticulous examination of the language of sections 
85 and 86. The other is to consider the object of imposing 
this limit in the light of the other provisions of the Act or, 
as it is sometimes put, the general intendment of the pro- 
visions. At one time more importance was attached to the 
former than the latter method. But I think that more recently 
courts have tended to give at least equal weight to more 
general considerations, because a strict literal interpretation 
has been found often to lead to a result which cannot really 
have been intended, and the object of statutory interpretation 
must be to find what was the intention of the legislature. ... 
The arguments based on a literal construction are inconclusive. 
But in any event I would not attach too much importance to 
such arguments particularly in view of the fact that the prolixity 
and obscurity of the provisions of the Act strongly indicate 
hasty preparation and inadequate revisal” * 


Lord Morris agreed with this approach, but Lords Donovan and 
Guest decided the case on a literal approach, Lord Upjohn 
concurring generally. 

Another slant on this approach was given by Goulding J. in 
Harrison v. Nairn Williamson, where the judge summarised his 
attitude as follows: 

“The way I have to ach this pure question of verbal 
interpretation is, I thi to give the wo used by Parlia- 
ment their ordinary meaning in the English language, and 
if, consistently with ordinary meaning, there is a choice between 
two alternative interpretations, then to prefer the construction 
that maintains a reasonable and consistent scheme of taxation 
without distorting the language.” ** 
Both the judge’s conclusion, and his reasoning, were adopted 
expressly in the Court of Appeal, where their Lordships were 
exercised by the fact that the taxpayer’s interpretation of the 
section in question might lead to a most obvious way of tax evasion.** 

Further, some judges seem again to have adopted an intolerance 
of the tax avoider akin to that adopted during wartime.” This 
attitude was evidenced in the judgments of Megarry J. sitting as the 
revenue judge. Typical of his view of avoidance cases was the 
following comment: ‘‘ There is high authority for saying that it 
scarcely lies in the mouth of the taxpayer who plays with fire to 
complain of burnt fingers. Nor, I may add, need any special tender- 
ness be shown to the taxpayers who, seeking to eat their cake and 
have it too, achieve neither.” ™! ; 

ss Of the Finance Act 1965. et [1972] A.C. 661, 682. 

s: [1976] 3 All RR. 367, 373. è» [1978] 1 AI E.R 68. 

10 Soe v. LR.C. [1943] A.C. 377, and Lord Howard de Walden v. I.R.C. 


[1942] 1 K.B. 389, 397 per Lord Greeno M.R. And see note 33 supra. 
T1 Reeves Y. Evans Boyce and Northcott Syndicate (1971) 48 T.C. 495, 513. 
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Lord Justice Sellers found that “ enrichment without any service 
to the community and without taxation is hard to countenance.” 1? 
Lord Denning, in another tax avoidance case felt “for my part, 
that the courts should do nothing to encourage (tax avoidance). 
Encourage it they do if they allow this palpable device to succeed.” 1? 

Another example of a broader view being taken in applying an 
anti-avoidance provision arose in Fleming v. Associated News- 
papers. This concerned what is now section 411 of the Taxes Act, 
the provision preventing tax deduction of business entertainment 
expenses. Lord Simon approached the question of interpretation 
by noting the mischief. 

“, . . What is called ‘expense-account’ living had become 
notorious. Expenses, even ‘wholly and exclusively’ incurred 
in trading, were thought to enure to raise certain individual 

yers’ real incomes net of tax in such a way as to offend 
against the general notions of fiscal equity... . Courts of law 
have no means of knowing how far criticisms of this sort are 
justified, and it is not ordinarily part of their function to form 
any judgment thereon. But it is very much part of the duty 
of the courts in their task of statutory interpretation, to 
ascertain as best they can what was the mischief as conceived 
by Parliament for which a statutory remedy was provided; 
nor is it necessary nowadays for courts to affect ignorance of 
what is notorious.” ™ 


Flesch has detailed elsewhere "> how in the past the attitude of 
the judiciary to this kind of provision has altered between sympathy 
and antipathy. The judicial orchestra rarely interprets the score 
to consistent effect, but broadly it is currently more ready to adopt 
a flexible and sympathetic approach than tradition suggests."* 


3. EXECUTIVE RESPONSES TO JUDICIAL INTERPRETATIVE TECHNIQUES 


Much of the traditional strictness of approach of the judges may 
be regarded as arising from the system they were asked to work. 
But the results were inevitable. Tax avoiders have been encouraged : 
to observe closely the precise boundaries of the law. So, therefore, 
has the Inland Revenue. As Mr. Pitt put it in a Parliamentary 
debate as long ago as 1798, if the Hon. gentleman was right in sup- 
posing that conscientious men would think themselves justifiable in 
taking every advantage to evade the tax, it was the more incumbent 
on him to make the letter of the law so strict that the spirit should 
not be evaded.” 


Ta F.S. Securities v. ILR.C. (1963) 41 T.C. 666, 680, 
13 Finsbury Securities v. 1.R.C. (1965) 43 T.C. 591, 611. 
T4 [1973] A.C. 826, 846, 
15 Op. cit. (note 1). 
AFTEN ; the cases noted at note 70 supra with Duke of Westminster v. I.R.C. 
17 Parliamentary History of England, Vol. 34, col. 132. 
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Not that Mr. Pitt succeeded. Nor did the onslaught start in earnest 
until the prize was sufficiently high. But since about 1907 the 
skirmishing between the Revenue and the avoider has not ceased. 
Throughout the Revenue have sought increasingly wider powers. 
In so doing im recent years it seems that not only the avoider, 
but also the traditional approaches of the courts to tax legislation 
have been side-stepped.’”* 

It should be conceded straight away that to seek consistent 
themes in revenue legislation is inherently dangerous. Not all the 
deluge of tax statutes passed since 1960 has been motivated by the 
interests of good draftsmanship or by concern for those who will 
operate the system. Several of the Acts were drafted under severe 
pressure of both time and politics. 

The 1965 Finance Act, introducing both capital gains tax and 
corporation tax, carried out major reforms. It was the most com- 
plicated fiscal reform for 30 years, and a reform from which in the 
caso of corporation tax there would be no benefit at all for two 
years. Yet it was rushed through Parliament. Why? The answer, 
to quote the late Richard Crossman quoting Sir Harold Wilson, then 
Prime Minister, was that “ the Finance Bill is very useful. It fills in 
time. We have got five weeks ahead of us to deal with the Committee 
Stage of the Finance Bill and we shall hold out successfully. That’s 
the point. To fill in time and to win.” '* Small wonder that both 
tax collectors and taxpayers have been complaining ever since. 

While this cautionary tale must be heeded, recent legislation does 
reveal an approach which makes precise boundaries hard to find. 
Three examples which have now been tested in the courts will be 
discussed to illustrate this. 

The first example comes from the “consolidation budget” of 
Lord Amory in 1960. That year a number of anti-avoidance pro- 
visions were introduced, including the biggest extant weapon in 
the Inland Revenue’s armoury for combating avoidance through 
investments. Having fought a losing battle with taxpayers reaping 
advantages from the techniques of dividend-stripping and bond- 
washing with the weak aid of previous legislation, the Revenue 
counter-attacked with section 28 of the 1960 Act (now sections 
460-464 of the Taxes Act). 

By that section the Commissioners of Inland Revenue were given 
power to counteract tax advantages resulting from “ transactions 
in securities” in specified, but wide, circumstances, unless they 
were carried out for bona fide commercial purposes. The Chairman 
of the Board of Inland Revenue formulated his views of the powers 
obtained before the Estimates Committee in 1960."° He agreed that 





partnerships dealing 
that is, before the date when the intention to legate was announced in a Pariis- 
mentary Answer.” 18 The Diaries of a Cabinet Minister, VoL 1, p. 230. 
19 H.C. Paper 245 (1960-61), especially pp. 49-51. 
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the Revenue did not wish to have administrative discretion within 
the Act. He did not think that the section gave any discretion. The 
Revenue’s function was purely one of showing how the tax was to 
fall The trouble they had had with previous sections was the 
tendency for all the details as to where the tax was to fall to be 
written into the Act. 

Although the Chairman thought the section self-explanatory, the 
provisions have been before the courts on many occasions. Apart 
from the occasional flaw," the wide drafting has meant that the 
Revenue are rarely the losers before the courts, so much so that 
one commentator protests that the section “as interpreted by 
decisions of the House of Lords, has become a monstrous provision 
and the manner in which the section is presently administered 
gives some cause for concern.” *! 

The implicit criticism of the courts for this state of affairs seems 
a little unfair. Most judges hearing cases about the provisions have 
tefused to engage in what Megarry J. called “a bout of judicial 
legislation ” ** to cut down the wide words of the statute. Another 
appeal gave Lord Reid his opportunity to criticise the literal 
approach to such provisions, as he noted: 

“Parkament is very properly determined to prevent this kind 
of tax evasion, and if the courts find it impossible to give 
very wide meanings to general phrases the only alternative 
may be for Parliament to do as some other countries have done 
and introduce legislation of a more sweeping character.” ® 


A second example is the “new” Schedule A tax on profits and 
gains arising from rents, rentcharges and other income receipts 
from land, first introduced as Schedule D, Case VII by the Finance 
Act 1963. The sections were drafted as an all-inclusive code designed 
to anticipate and offset tax avoidance. The code has succeeded in 
this aim, and little amendment of the sections has been felt necessary 
beyond some minor strengthening by the Finance Act 1972.%* 

Few disputes about the sections have come before the courts. Partly 
this is because the sections make use of hallowed phrases of settled 
meaning. Partly also some rough corners have been smoothed by 
Revenue concessions or practices. Beyond that, wide drafting has 
left little room for taxpayers to manoeuvre. In the first reported 
case on the new sections,“ Megarry J. found that the words were 
wide, general and devoid of authority. It seemed to him that it 
was wide and relatively simple language, and the taxpayer’s attempts 
to cut down its meaning were not at all persuasive. 

The Revenue also succeeded in the only case so far to come 


30 See I.R.C. v. Hagwe [1968] 2 All E.R. 1252, “creating” a gap filled by s. 
25 of the Finance Act 1962. $1 Pinson on Revenue Law (11th ed.), para. 40-15. 

a2 [1971] 2 Al E.R. 33, 46. 

fia Se at A ot f the 1978 Finance Bill, aimed 

sas ý o at preventing avoidance thro 
land sales with the right to 2 

84 Lowe v. Ashmore [1971] 1 All E.R. 1057. 





420 THE MODERN LAW REVIEW [VoL 41 


before the House of Lords on the sections. With Lord Morris dis- 
senting, the House found that the words m question had their 
ordinary meaning, and not the narrower meaning for which the 
taxpayer was contending. Lord Hailsham L.C. noted that the sub- 
sections in question prevented methods of avoidance, and held 
that the question should be considered in that context.** Lord 
Reid found nothing in the context to prevent the full operation 
of the scheme of the section.” 

The third example is the capital gains tax legislation. This deals 
with the taxation of straightforward transactions which are avoid- 
able easily. The tax has therefore been given a very broad base, 
defined by wide words, cut down only by express exceptions and 
mitigations. Indeed the initial enactment proved to be too wide, 
and later Acts widened and redefined the exceptions. By contrast, 
limited need bas been felt for additional provisions to deal with 
avoidance. 

To date some 25 cases concerning the capital gains tax legislation 
have been reported. Although a few were decisions on the facts or 
hopeless “ protest ” actions, the majority reveal obscurities, ambigui- 
ties and anomalies. Notwithstanding this, the Revenue succeeded 
im whole or part in most of the appeals. It is suggested that these 
victories, despite the difficulties caused by statutory wording, are 
due to the very wide wording used by the statutory provisions, 
combined with a more flexible approach taken by the judges to 
this new statutory language. 

Indeed, this was evidenced in, and was the reason for, perhaps 
the most important of the cases lost by the Revenue, I.R.C. v. 
Richards’ Executors.** This case concerned the interpretation in 
a capital gains tax context of the phrase “ wholly and exclusively,” 
a phrase subject to notorious and long-standing strict interpretation 
in an income tax context. However, the majority of the House of 
Lords refused to follow this narrow meaning, and adopted a 
“reasonable ” meaning which was a little wider. 

The same broader approach worked to the Revenue’s advantage 
in a number of other cases. One reason for this is the reversible 
nature of many provisions, charging gains in some cases, but 
allowing losses in others, as Lord Russell pointed out in Aberdeen 
Construction Group Ltd. v. I.R.C.** 

On reading one key section, Fox J. commented that “ it seems to 
me that the draftsman was intending to cast his net very wide 
indeed,” °° and this view is confirmed by other judges. The relative 
simplicity of the language also draws a number of comments, the 
judges preferring, in the words of Brightman J., “‘ to give reasonably 
simple words a simple meaning,” even if this involves rejecting a 


85 Banning v. Wright [1972] 2 All E.R. 987. se Ibid. p, 995, 
81 Ibid. p. 1001. 

88 [1971] 1 AN E.R. 785. 

as [1978] 1 All ER. 974. 

30 O'Brien v. Benson's Hosiery [1977] 3 All E.R. 352, 362. 
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narrower meaning.*' Reference is also made to the logic and scheme 
of the tax,*? approaches which reached their high point in the 
case of Harrison v. Nairn Williamson already noted.” 

Of the cases which the Revenue lost, one has been reversed by 
“ correcting ” legislation,*“* and another somewhat curiously led 
to the confirmation as law of a Revenue extra-statutory concession 
covering the point at issue.** Another was reversed by legislation 
after being lost at first instance. In Floor v. Davis,** Goulding J. 
resisted the blandishments of counsel for the Crown to adopt an 
interpretation favourable to the Crown to prevent tax evasion. The 
result of the decision was counteracted by the Finance Act 1977, 
but the Court of Appeal has recently upheld the Crown’s inter- 
pretation, apparently rejecting Goulding J.’s literal approach.” The 
other case of broad application lost by the Revenue was Pexton v. 
Bell.** Here again the Court of Appeal looked to the context of 
the disputed provision, rejecting the Crown’s suggested interpreta- 
tion as “so demonstrably illogical and so demonstrably oppressive 
that it is difficult to ascribe such an intention to Parliament,” and 
“ irrational.” 

Finally, two other tendencies in the form of legislation in recent 
years should also be noted. To borrow a phrase out of context, 
little is left to the imagination in modern tax law. Since income 
tax and corporation tax were last re-enacted in a consolidation 
measure in 1970, nine Finance Acts have been passed, and no 
less than 329 sections and 63 schedules have been passed covering 
those two taxes and capital gains tax. 

Yet even this impressive legislative record is not sufficient to deal 
with all the required minutiae. One answer has been to leave the 
Tules in general form such as allowances which are “just” * or 
“just and reasonable.” + A more disturbing practice is the growth 
of extra-statutory concessions and Revenue practices to deal with 
minor flaws in the system. While this may in one sense operate in 
the taxpayer’s favour, it leaves the courts with little or no role to 
play except in registering despair as did Walton J. in the Vestey 
case.” 

CONCLUSIONS 


By reason of long-standing constitutional tradition hardly any 
power to deal with the detailed implementation of direct taxes is 
delegated by Parliament. Yet, despite the tight control over direct 


91 Hoare Trustees V. Gardner [1978] 1 All E.R. 791, 811. 


®1 Sansom V. Peay [1976] 3 All E.R. 375, 379. *3 Notes 68 and 69, supra. 
4 1L.RC, v. Montgomery [1975] 1 All BR. 664, nullified by s. 61, Finance 
(No. 2) Act 1975. *6 Note 92, su 


se [197 3 All ER. 314. Compare his view in T. & E. Homes v. Robinson 
[1976] 3 E.R. 497, 508 (an income tex case). 

*’ The Times, March 21, 1978. 

99 [1976] 2 All E.R. 914. 

© e.g. se. 115 (4), 134 (3), 154 (3), 186 (3) of the Taxes Act 1970. 

1 e.g. 3. 280 of the Taxes Act 1970, s. 29 (6) of the Financo Act 1965. 

2 Note 55, supra. 
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tax legislation held by the executive in Parliament, much detail was 
left out of the Acts. In consequence it was left to the judges to deal 
with these problems. 

In handling tax statutes, the judges have exercised-a-strict control 
over the scope of liability to tax traditionally adopting\a cautious 
attitude designed not to favour the government. 

However, modern legislation has changed in pattern towards 
re-casting taxes and provisions with very wide language, while at 
the same time dealing in much more detail with some areas of law. 
At the same time the executive has shown itself at all times ready 
to nullify the effect of an adverse decision in the courts by remedial 
legislation, and of some harsh provisions by extra-statutory but 
beneficial practices, 

Judges, in part responding to general trends of the law, but also, 
it is suggested, reacting to the form of modern tax legislation, are 
more prepared to take account of the context and purposes of 
revenue laws, thus benefiting the Inland Revenue. 

The consequence of these changes has been a shift away from 
an emphasis on the interpretation by the courts of more recent 
Revenue legislation towards the interpretation by the Revenue 
authorities themselves. 

Davip W. WILLIAMS * 








* LLM., AT.I.1., Solicitor, Lecturer in Law, University of Manchester. My 
thanks are due to Harvey McGregor, Q.C., for commenting on earlier drafts of 
this article. 


THE TERMINATION OF LIFE-SUPPORT 
MEASURES AND THE LAW OF MURDER 


Docrors do not institute life-support measures wherever the pro- 
vision of such measures could prolong life. Similarly, doctors 
sometimes discontinue life-support measures when the continued 
provision of such measures could extend life. But despite the wide- 
spread interest in the Karen Quinlan saga,! there has been little 
consideration of how the English courts would deal with the termina- 
tion of life-support measures from a severely brain damaged, but 
living, patient.? 

In this article it is proposed to discuss the possibility of a doctor 
being guilty of murder in terminating life-support measures from 
someone whose continued life depends on them. It will be con- 
venient to focus on one particular life-support measure: the artificial 
ventilator or, as it is sometimes called, respirator or breathing 
machine. It will be assumed that some patients who are incapable 
of returning to consciousness, and are at least temporarily dependent 
on artificial ventilation, may nevertheless be alive for legal purposes. 

As the law of homicide distinguishes between acts and omissions, 
it is convenient to distinguish—at least initially—between the with- 
holding and the withdrawal of artificial ventilation. “ Withholding ” 
will be used to refer to those cases where the doctor’s conduct would 
undoubtedly be characterised in law as an omission, rather than 
an act. “ Withdrawal” will be used to refer to those cases where 
the doctor’s conduct in terminating artificial ventilation might be 
considered an act, rather than an omission. The distinction is not 
drawn with the intention of prejudging the issue of whether the 
means by which artificial ventilation is terminated is of any ethical 
or legal significance. It is drawn simply for ease of exposition in 
dealing with an area of the law which, for better or worse, does 
distinguish between acts and omissions. 

It is proposed to commence with the simpler issue of the with- 
holding of artificial ventilation, and only then to deal with the 
withdrawal of such measures. 


THE WITHHOLDING OF ARTIFICIAL VENTILATION 


In the law of homicide, conduct which accelerates death may be 
considered a cause of death, even though death would have occurred 
shortly in any event.’ Causation is seen as a question of “fact” 
and of “law.” It is first necessary to show that, but for the con- 
1 See e.g. editorial, The Times, April 2, 1976. 
2 A notable exception is 


the paper by Ian Kennedy which appeared after this 
article was written. See [1977] Crim.L.R. 442-452. 
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duct in question, death would not have occurred when it did. 
Once this is established, there remains the question of whether 
the conduct is to be regarded as a cause for legal purposes. 

The law of homicide distinguishes between acts and- omissions. 
It takes cognizance of the latter only in so far as there is a duty, 
recognised by the law of homicide, not to omit the act in question. 
Where there is a duty to act, an omission to act is given the same 
effect as an act, for the purposes of the external circumstances of 
the crime.‘ If such an omission is accompanied with the knowledge 
that death will result if the action is not taken, and death does 
result, the person omitting to act may be guilty of murder.’ 

In some cases, it could not be established that if artificial ventila- 
tion had been provided, life would have been prolonged. However, 
where the patient is already on a ventilator, and a doctor omits to 
do something to enable artificial ventilation to continue, the crucial 
question is whether there was a duty to continue it. It is only where 
a doctor is under such a duty that an omission may bring him 
within the ambit of the law of homicide. 

Before examining the “duty-question’’ in the criminal law, it 
is convenient to examine it in the context of the civil law. In the 
tort of negligence, a doctor will be liable for an omission to act * 
only if he owed a duty of care to the person in question; he was 
in breach of that duty by omitting to act; and damage resulted from 
the breach. For the purpose of this discussion it will be assumed that 
the doctor owes a duty of care to the person in question.” 

In determining what a doctor must do to avoid being in breach 
of this duty of care, a court will give considerable weight to 
evidence of common and approved practice. Because of this, and 
because of the large range of possible situations, it is often difficult 
to discuss in the abstract whether conduct will be in breach of the 
required duty of care. The extent of a-doctor’s duty to a patient 
may sometimes be varied by agreement, or affected by a condition 
laid down by one of the parties.* In the case of the withholding 
of life-support measures, there is often a considerable range of 
opinions and practices in the medical profession. The opinions 
of philosophers and theologians who have considered such matters 
are also diverse. 

There is, however, agreement on some matters. For example, 
it would not be disputed that a doctor would be im breach of his duty 

4 R. v. Morby (1882) 8 Q.BD. 571, 575 CERI per Stephen J.; R. v. Instan 
[1893] 1 Q.B. 450, 454 Aera per Lord Coleridge C.J 

š Seo s.g. R. v. Gibbins and Proctor (1918) 13 Cr.App.R. 134, 138, 140 per 
Pane). a an Aee Act 1038 1 (1); Homicide Act 1957, s. 2 (1). 

The acts-omissions distinction, so so fundamental in the law of homicide, is not 
Hasoa i Ne tert oi aoaia a seo M. A. Miller, Negligence in Modern Law 
Ore Se iD Lord Nathan, Medical Negligence (1957), pp. 36-40, 

ih Cou MAN dane te pierce te a eon drcum- 
stances, on the condition that this would not give rise to any continuing obligation. 
A patient may prohibit the doctor from taking Hfe-prolonging steps in certain 
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if he omitted to do something which was necessary to enable 
artificial ventilation to continue for a comparatively healthy victim 
of poliomyelitis who was dependent on a ventilator. At the other 
end of the spectrum, it is generally agreed that once it is establshed 
that a patient has lost all capacity for consciousness, a doctor is 
not under any duty to provide, or continue with, artificial ventilation. 
Although many doctors now regard at least some of these patients 
as dead, the British medical profession has long accepted that, 
even on the supposition that these patients are still alive, a doctor 
is not under any duty to continue to provide artificial ventilation 
for them. As Professor R. Y. Calne wrote more than 10 years ago’: 
“Tn cases with cerebral damage who have been managed with a 
tracheostomy and artificial respiration, if there is no evidence of 
brain recovery, after a given period of time, it is customary to 
disconnect the machine and allow the patlent to die.” 
Similarly, Professor W. S. Peart has written that 1° 


“ Doctors regularly turn off respirators which are maintaining 
patients who have a normal heartbeat. They do this because 
they have arrived at a decision that conscious life is no longer 
possible with the condition present, whether it be a tumour 
of the brain or... a head injury. Since there is no spontaneous 
respiration, due to the brain damage, the heart will then stop 
beating due to lack of oxygen and death follows. This decision 
is being made every day, irrespective of transplantation.” 


There is now general agreement that a doctor need not provide, 
or continue to provide, artificial ventilation for a patient whose 
brain is damaged to an extent which prevents a return to 
consciousness. `! 

There is no good reason for the courts to differ from this con- 
sensus. Such patients do not benefit in any worthwhile way from 
artificial ventilation, and to provide it would often be an unwise 
expenditure of limited medical resources.” If, once a patient was 
put on a ventilator, a doctor was obliged to keep him there even 
if it became apparent that the patient was incapable of returning 
to consciousness, doctors might be hesitant about providing art- 
ficial ventilation in the first place. This would be unfortunate, for 
immediately after an accident, and in the course of some illnesses, 
it is not always apparent whether a person will be able to return to 
consciousness.’? Artificial ventilation is often provided as a tem- 


1R, Y. Calne, Renal Transplantation (2nd ed., 1967), p. 152. Emphasu added. 
Seo ako R. Y. Calne, “ Organ Transplantation” in Matters of Life and Death 
(1970, ed. E. F. Shotter), pp. 45, 47. 

10 W, S. Peart, Letter to the Editor, The Times, June 3, 1969. Emphasis added. 

11 Seo e.g. editorial, “ Donors for Organ ” [1972] 1 BMJ. 582; The 


Fobruary 22, 1975; J. F. Searle, Letter to the Editor, The Times, December 12, 
1975; S. Feldman and H. Eilis, Princtplas of Resuscttation (2nd ed., 1975), 140. 
And se now “Diagnosis of Brain Death” [1976] 2 B.MJ. 1187-1188. 

13 See Decisions about Life and Death (1965), pp. 12, 38-39. 

13 See W. Lewin, “Severe Head Injuries" (1967) 60 Proc.Roy.Soc.Med. 1208- 
1211. Seo also S. Feldman and H. Ellis, op. clt. note 11, supra, 139. 
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porary measure, and a doctor should not normally be taken to have 
given any undertaking that it will be continued if it is established 
that there is no prospect of a return to consciousness.’* Quite apart 
from these considerations, the courts would be loath to differ from 
the consensus of medical and other opinion on this matter." The 
conclusion must be that a doctor is not in breach of his duty of 
care under the tort of negligence in withholding available artificial 
ventilatory measures from an irreversibly comatose individual.** 
It does not necessarily follow that because a doctor would not 
be in breach of his duty of care under the tort of negligence, he 
would not be in breach of any duty recognised by the law of 
homicide.!’ People are sometimes under statutory duties in relation 
to others and, whatever their position in the tort of negligence, the 
law of homicide will sometimes take account of omissions to fulfil 
such duties. But it is unlikely that a doctor will find himself under 
a statutory duty to provide artificial ventilation for a patient who 
is incapable of returning to consciousness. The statutory duty most 
nearly applicable is that imposed on persons over 16 years of age 
who have the custody, charge or care of persons under that age, 
not wilfully to neglect such persons in a manner likely to cause 
injury to health.’* Fortunately, “ neglect ” has been defined in this 
context as “the want of reasonable care—that is, the omission of 
such steps as the reasonable parent would take, such as are usually 
taken in the ordinary experience of mankind.” ’* To omit to provide 
artificial ventilation for an irreversibly unconscious patient is not, 
in this sense, “want of reasonable care.” There is very little 
authority on how a court should go about establishing what a 


14 It could be argued that an undertaking to provide artificial ventilation, even 
after it was established that the patient was irreversibly comatose, would be socially 
undesirable; and that whatever the position in the law of contract, such an under- 
taking should not affect the tort of negligence, much less the law of homicide, In 

some circumstances, provimon of artificial ventilation for unconscious patients 
ShOnEY be bec ae balag subject to: there ‘being no moreveuttablevcaige for Geacnent 
on the ventilator. 

18 Cf, Akerele v. R. [1943] A.C. 255, 263 per Lord Porter (“tbe care which 
Oe ne Se pence ee O 
in the course of his profession ”) 

16 Tf, through no fault of hls own, hfe-support measures were not available, 
there could not be any question of the doctor incurring lability. Seo Kilbride v. 
Lake [1962] N.ZL.R. 590, 593; J. F. Stephen, History of the Criminal Law of 





in 

R. v. Nicholls (1874) 13 Cox C.C. 75, 76 per Brett J., and approved in R. v. ae 
(1919) 26 Cox C.C. hs (ek Lond Roading CI. (C.C.A.), References to 
tact contnead’ to be muds Ik cure tasa (e0 K V. Piiwood. 1902) 19 TAR. 
37, 38), but these cases can be explained on other grounds. On the basis of liability 
for criminal omissions, seo generally P. R. Glazebrook, ‘‘ Criminal Omissions: The 

Roquirement in Offences against the Person” (1960) 76 L.Q.R. 386-411. 
18 Chikdren and Young Persons Act 1933, s. 1 (1). 
19 R, v. Senior [1899] 1 Q.B. 283, 291 (C.C.R.), per Lord Russell CJ. (This 
aspect of R. v. Senior was not affected by R. v. Lowe [1973] Q.B. 702 (C.A).) 
Cf. R. v. Cowan [1955] V.L.R. 18, 20 per Lowe J. (“all reasonable efforts within 
his power ”). 
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“ homicide-duty ” requiries. Nevertheless, as the doctor will not be 
in breach of his duty of care under the tort of negligence in 
omitting to provide artificial ventilation where a patient is irre- 
versibly comatose, there should not be any question of his here being 
in breach of any duty imposed by the law of homicide.” 


Tae WITHDRAWAL OF ARTIFICIAL VENTILATION 
Act or omission? 


Assuming that a doctor will not incur liability in a particular 
circumstance if he omits to continue to provide artificial ventilation, 
will it make any difference if the termination of artificial ventilation 
involves turning-off a switch? Must such cases be classified as “ acts,” 
rather than “ omissions,” and a different analysis be adopted from 
that which is appropriate for the withholding of artificial ventilation? 

Doctors often quote with approval the well-known dictum “‘ Thou 
shalt not kill, yet need not strive/Officiously to keep alive.” 1 They 
generally see an important distinction between withholding an 
antibiotic from a terminal cancer patient who has contracted 
pneumonia, and administering a deadly drug to the same patient. 
But doctors do not generally distinguish between withholding and 
withdrawing artificial ventilation.7? They would not, for example, 
see turning off the “main” supply of electricity which powers a 
standard ventilator as being, in any ethically important way, different 
from failing to replace an expiring battery on a battery-operated 
ventilator. Very sensibly, in both cases, they would see the important 
question as being whether they were under a duty to continue to 
provide artificial ventilation. 

There would undoubtedly be some advantages if the withdrawal 
of artificial ventilation could be dealt with in law in the same way 
as the withholding of artificial ventilation. It is therefore desirable 
to investigate the possibility of classifying the withdrawal of artificial 
ventilation, along with the witholding of such measures, as an 
omission. 

Although the distinction between acts and omissions is funda- 
mental in the law of homicide, there are no universally accepted 
criteria for distinguishing between them. However, it is often 








22 Most theologians who have considered the question also 
of life-support measures, with the withholding of such moesures, as omissions. Seo 
e.g. Pius XII (1957) 49 A.A.S. 1029. 
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assumed that where there is some relevant willed muscular contrac- 
tion, there is always an act.” If this is so, the manual “ turning off 
the switch ” leading to the electricity supply must be approached 
in a very different way from an omission to do something to enable 
the supply of electricity to continue. But since an English court 
has treated as an act conduct which laymen (and, indeed, many 
lawyers) might consider an omission, in order to achieve a desired 
result,“ it is clearly worth proceeding with the inquiry. 

The natural starting point for any consideration of this matter 
is the stimulating and widely-read article by an American professor 
of law, G. P. Fletcher.”* Fletcher is anxious to find some way by 
which the turning off of a respirator could be considered an omission. 
He writes **: 

“That turning off the respirator takes physical movement 
need not be controlling. There might be ‘acts’ without physical 
movement, as, for example, if one should sit motionless in the 
driver’s seat as one’s car heads towards an intended victim. 
Surely that would be an act causing death; it would be murder 
regardless of the relationship between the victim and his 
assassin. Similarly, there might be cases of omissions involving 
physical exertion, perhaps even the effort required to turn 
off the respirator. The problem is not whether there is or there 
is not physical movement; there must be another test.” 


As, at this stage, his argument rests on the total rejection of the 
physical movement test, it is surprising that it is dealt with in so 
cursory a manner. It may be agreed that courts can sometimes 
accept as “ acts ” behaviour which does not involve physical move- 
ment *"—although the example he gives is one where the result 
will be the same whether it is regarded as an act or as an omission.”* 
Conversely, it may be agreed that some conduct might be con- 
sidered an omission, although it involved some degree of willed 
movement.?* But although the unthinking application of the physical 
movement test will not always lead to the correct result, it does 

23 Seo O. W. Holmes, The Common Law (1882), p. 54. 

34 Fagan v. Metropolitan Police Commissioner [1969] 1 Q.B. 439. In the court's 


view, it was only by characterising Fagan’s faflure to move the car as an act that 
could be convicted. (But see Glanville Williams, Note “ Criminal Assault—Park- 


for other persons using the road. 
25 G. P. Fletcher, “Prolonging Lifo” (1967) 42 Washington L.R. 999-1016, 
reprinted in slightly abbreviated and amended form as “Prolonging Lifo: Some 


Legal Considerations” in Euthanasia and the Right to Die (1969, ed. A. B. Down- 
ing), pp. 71-84. See also G. P. Fletcher, “Legal Aspects of the Decision Not to 
Prolong Life” (1968) 203 J.A.M.A. 65-68, reprinted in Moral Problems in 


note 25, supra, 76-77. 

27 See e.g. Fagen Y. Metropolitan Police Commissioner [1969] 1 Q.B. 439. 

28 Seo P. R. Glazebrook, op. ait. note 17, supra, 387, discussing the facts of R. 
v. Dalloway (1847) 2 Cox C.C. 273. 

29 Seo Glanville WiHams, “ Euthanasia ” (1973) 41 Medico-Legal Journal 14, 
20-21, quoted in text above n. 36, infra. 
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not follow that “there must be another test.” There may be no 
single test. 

However, Fletcher goes on to say 7°: 

“That other test, I should propose, is whether on all the facts 
we should be inclined to speak of the activity as one that 
causes harm or one merely that permits harm to occur. The 
usage of the verbs ‘causing’ and ‘ permitting’ corresponds to 
the distinction in the clear cases between acts and omissions.” 
He later says that some omissions may be causes of harm, and this 
prompts him to reformulate his thesis. He says ?*: 
“We cannot say that causing harm may serve as the criterion 
for an act, as opposed to an omission, because some instances 
of causation are omissions. But we may claim with undiminished 
force that permitting harm to occur should be sufficient for 
classification as an omission. Upon analysis, we find that our 
thesis for distinguishing acts from omissions survives only in 
part; it works for some omissions, but not for all.” 
Having set out to provide a test to replace the physical movement 
one, he has offered something rather more modest. However, this 
is probably fortunate, for it may be doubted whether his original 
aim was a realistic one and whether more than minor modification 
or qualification should be made to the generally useful physical 
Movement test. 

In part of Fletcher’s discussion, there appears to be some con- 
fusion between the question of whether it is more natural to describe 
certain conduct as causing or permitting a consequence,** and 
the question of whether this conduct will count as a cause for the 
purpose of the law of homicide. The two matters are quite distinct.*? 
However, although this confusion detracts from parts of the 
discussion, his thesis can stand independently of it. 

As finally formulated, Fletcher’s thesis is that “ permitting harm 
to occur should be sufficient for classification as an omission.” How 
will this affect the withdrawal of artificial respiration? He asks “ Is 
turning off the respirator an instance of causing death or permitting 
harm to occur?,” and gives this answer *: 


If oe patient is beyond recovery and on the verge of death, 
one at saying that the activity causes death. It is far 
more natural to speak of the case as one of permitting death 
30 G. P. Fletcher, op. cit., note 26, supra, 77. 

terms “ ” and “ permitting” death it would 
nowadays be better to use the terms “ killing” and “ letting die,” for these are the 

ones most often used in discussions of the matter, 
33 Cf. the question o whether it is moro natural to speak of conduct as “ caus- 





ing” or “ ” death, and the question whether “accelerating” death is 
a cause of doath in the law of homicide 
“G. P , Op. cit. note supra, This passage appears prior to his 


to hold.” Ibid. 83. 
Vou. 41 (4) 3 (1) 
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to occur. It is significant that we are inclined to refer to the 
respirator as a means for prolonging life; we would not speak 
of insulin shots for a diabetic in the same way. The use of the 
term ‘prolongation of life’ builds on the same perception of 
reality that prompts us to say that turning off the respirator is 
an activity permitting death to occur, rather than causing death. 
And that basic perception is that using the respirator interferes 
artificially in the pattern of events. 


He goes on to say ™: 

Of course, the perception of the natural and of the artificial 
is a function of time and culture. What may seem artificial 
today, may be a matter of course in ten years. Nonetheless, 
one does perceive many uses of the respirator today as artificial 
prolongations of life. And that perception of artificiality should 
be enough to determine the legal classification of the case. 
Because we are prompted to refer to the activity of turning 
off the respirator as activity permitting death to occur, rather 
than causing death, we may classify the case as an omission, 
rather than as an act. 


It is indeed perfectly natural to speak of the withdrawal of artificial 
respiration from a patient who is “‘ beyond recovery and on the 
verge of death,” as “ permitting death.” Yet many people would 
probably consider it no less natural to speak of such conduct as 
causing death to occur at the time when it did. There is unlikely 
to be one consistent usage in this matter, and in some cases both 
“cause” and “permit” will seem perfectly natural. Fletcher’s 
thesis does not accommodate these cases. 

Fletcher appears ready to accept that once a medical procedure 
ceases to be what he calls (rather unsatisfactorily) “ artificial,” 
and becomes standard practice, it will be more natural to speak 
of its withdrawal as causing rather than permitting death. What 
was previously considered an omission would, on Filetcher’s 
approach, come to be considered an act. Indeed, on this approach 
there is not merely the possibility of the classification changing in 
the course of time. The classification may be different in respect 
of different patients at the same time. He says that it is natural 
to think of the turning off of a respirator which is maintaining a per- 
son “beyond recovery and on the verge of death ” as permitting, 
rather than causing, death. However, if someone turned off a 
respirator which had maintained a fully conscious and reasonably 
healthy poliomyelitis patient for several years, and could have 
continued to do so for some years to come, many people would 
consider it natural to say that this conduct caused his death at 
the time in question. This being so, the conduct would presumably 
be classified as an act, rather than as an omission. 

A major defect in Fletcher’s thesis lies in its failure, mentioned 
above, to provide for conduct which can be described perfectly 


35 Ibid. T1. 
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naturally in terms either of permitting or of causing death. Never- 
theless, it would be possible to retain his emphasis on linguistic 
usage, while recognising the existence of these cases. For although 
many cases of permitting death can also be described as in some 
sense causing death, the converse does not hold. There is a com- 
paratively restricted category of cases where a person may be said 
to have permitted death to occur. Many of these would undoubtedly 
be considered as omissions. The others are very closely analogous, 
and at first sight there seems to be much to be said for also treating 
them as omissions. This could be done by the adoption of a simple 
Tule that, where it is natural to say that a person has permitted 
something, his conduct in so doing should be considered an omission, 
for the purpose of the law of homicide. It would be irrelevant that 
the conduct could also be described as causing death. 

But there are clearly some attractions in avoiding a test which 
may depend, for its future application, on possibly fortuitous changes 
in linguistic usage. This could be done by leaving judges to take 
what could be described as a commonsense approach, whereby 
they would classify conduct as an act or omission according to “ the 
substance of the matter.” Professor Glanville Williams has written 
that *°: 

“Giving up trying to keep a patient alive may involve some- 
thing other than literal inaction. It may involve telling the 
sister in charge to discontinue certain treatment. It may involve 
moving the patient from one ward to another, or from hospital 
to home. It may involve disconnecting the mechanical respirator 
that is keeping the patient alive. If an ‘act’ is defined as a 
willed movement (including a movement of the vocal organs), 
all these are acts; but they need not be regarded as acts for 
the purpose of the moral and legal rule, because in substance 
they merely put into effect a decision to take no further steps. 
The moral and legal rule, which distinguishes between acts and 
omissions, must be interpreted in accordance with the substance 
of the matter.” 


In the case of artificial ventilation, the difference between the 
doctor responsible for the patient choosing not to replace an expiring 
battery on a battery-operated ventilator, or turning off the switch 
leading to the “ main ” supply of electricity on a standard ventilator, 
is minimal.*’ In both cases, the ethically important question is 
whether artificial ventilation should be continued. Doctors, 
accustomed though they are to distinguishing between killing and 
“letting die,” place the withdrawal of artificial ventilation in the 
latter category. If the courts treated the withdrawal of artificial 
ventilation as an omission, rather than as an act, they too could 
focus on the ethically important question of whether there was a 
duty to continue with artificial ventilation. By treating the with- 
drawal of artificial ventilation in the same way as the withholding 


36 Glanville Williams, op. cit. note 29, supra, 20-21. 
37 Cf. ibid. 21. 
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of such measures they would avoid putting asunder what common 
sense would place together. 

So the argument goes. But, sadly, it is open to an important 
objection. For, although it works satisfactorily where there is an 
appropriate duty-relationship between the patient and person who 
switches off the ventilator, it would raise difficulties where there 
was no duty-relationship, recognised by the law of homicide.** Take 
the case of a stranger who enters a hospital and turns off several 
ventilators, with the intention of bringing about the deaths of 
patients who are temporarily dependent upon them. If his conduct 
in withdrawing artificial ventilation is regarded as an omission it 
will not count in law as a cause of death, unless it could be shown 
that his “omission ” was in breach of a duty recognised by the 
law of homicide. No established homicide-duty applies to such 
situations. 

It is not only in the case of the withdrawal of articial ventila- 
tion that problems may arise if some conduct is classified as an 
omission. If the doctor responsible for a patient’s care writes on 
the patient’s chart that he is not to be given further doses of a 
particular drug, and the nurses follow this instruction, there are 
clearly attractions in looking at the total conduct (including the 
doctor’s instruction) as an omission to provide the drug. If the 
patient dies as a result, the law of homicide would then only take 
cognizance of the doctor’s conduct if there was a duty to provide 
the drug under the circumstances. But if an enemy of the patient 
obtains access to the patient’s chart and, copying the specialist’s 
handwriting, writes that the patient should not be given further 
doses of the drug, it would be extremely difficult to obtain a con- 
viction for murder (or manslaughter) if his conduct was treated 
as an omission.”* 

To return to the withdrawal of artificial ventilation, there are at 
least three ways in which the courts could respond to the dilemma 
resulting from the fact that an approach which would work satis- 
factorily in some—indeed, most—cases would not do so in all One 
way would be to say that certain conduct {in the sense of certain 
physical movements) should be regarded as an omission where 
there is a duty-relationship between the parties, recognised by the 
law of homicide, but as an act where there was no duty-relationship. 
This would be open to the objection that it is undesirable that the 
same physical movements should be classified either as an act or as 
an omission, depending on who it was that switched off the ventilator. 
Another approach would be to extend the duty-situations in the law, 
of homicide. But there might be difficulties in controlling this 
development, and there would be objections to the judges extending 
the law of murder. A third response would be to look for some 
other way of dealing with the withdrawal of artificial ventilation. 

38.Profeasor A. M. Honoré first made this point to the writer. 


3® The problem is not in establishing the fault element for murder or man- 
slaughter, but in establishing the external circumstances of those crimes. 
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If an act 


It certainly does not follow that, if the withdrawal of artificial ` 
ventilation is regarded as an act, a doctor would always be guilty 
of murder if he withdrew artificial ventilation from a severely 
brain-damaged patient, knowing that death would result. 

One way in which a court could avoid the conclusion that a 
doctor could always be said to have caused death in withdrawing 
artificial ventilation from a living patient would be to develop Lord 
Devlin’s view that “proper medical treatment consequent upon 
illness or injury plays no part in legal causation.” “° Lord Devlin 
made this statement in an address to the Medical Society of London, 
but he implied that it lay behind his direction to the jury in the 
Bodkin Adams murder trial‘! In that case, he said that if the 
restoration of health cannot be achieved, a doctor is entitled to 
do all that is proper and necessary to relieve pain and suffering, 
even if the measures he takes may incidentally shorten life. The 
principle that “ proper medical treatment consequent upon disease 
or injury plays no part in legal causation ” would in some ways be 
a reasonable one for the courts to adopt, for the purpose of the 
law of homicide. It is clear that if death results from proper medical 
treatment necessitated by an injury, the person responsible for the 
injury can be held to have caused the death.“ Of course, the with- 
drawal of artificial ventilation is not on a par with the relief of 
“the pains of death,” with which Lord Devlin was concerned, first 
in the Bodkin Adams case, and later in his lecture, Although both 
have led to patients dying earlier than they would otherwise have 
done, the relief of ‘‘ the pains of death ” can more easily be described 
as medical treatment. However, there is no need to treat Lord 
Devlin’s formulation as if it were a statute. If it were broadened 
very slightly, so that for “ proper medical treatment” one sub- 
stituted “ medical practice considered proper in the circumstances ” 
it would provide a principle clearly applicable to the withdrawal 
of artificial ventilation from irreversibly comatose patients. If 
this test were adopted, the doctor’s conduct in withdrawing arti- 


40 Lord Devlin, Samples of Lawmaking (1962), p. 95. He went on to say that 
“to relieve the pains of death is undoubtedly medical treatment.” 


seo Sybille Bedford, The Best We Can Do (1958). For a briefer account, ses H. 
Palmer, “Dr. Adams’ Trial for Murder” [1967] Crim.L.R. 365-377. For the rele. 
vant on of Devlin J's summing up, see Sybille Bedford, op. ctt. 220-221; 
Glanville Willams, The Sanctity of Life and the Criminal Law (1958), 289. 

Seo og. R. v. Smith [1959] 2 Q.B. 35. See generally Glanville Williams, 
' Homicide ” [1957] Crim.L.R. 429, 510, 517-518; H. L. A. Hart and 
A. M. Henoré, Causation in the Law (1959), 315-318; J. C. Smith and B. Hogan, 
Criminal Law (3rd ed., 1973), pp. 219-221. 
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ficial ventilation from a patient incapable of returning to conscious- 
ness would not be considered in law a cause of death. Although 
the courts have the final word on the propriety of a medical 
practice, there is no reason why they should dissent from current 
medical opinion on this particular matter and, as already noted, 
there are good reasons why they should follow it. 

In many cases it would be sufficient to say that it is necessary 
medical practice to turn a ventilator off, to see whether there is 
any evidence that the patient has the capacity to breathe without 
it. If the doctor then leaves the ventilator off, this is an omission, 
pure and simple.‘* But this analysis does not apply where it has 
already been established that the patient is incapable of breathing 
spontaneously, for a doctor cannot then claim that his subsequent 
conduct in withdrawing artificial ventilation is to see how the patient 
responds without it, Furthermore, it does not apply to the with- 
drawal of at least some other life-support measures. 

Acceptance of the principle that “ medical practice considered 
proper in the circumstances plays no part in legal causation,” for 
the purpose of homicide, would be one way of dealing with these 
cases. But this approach has serious drawbacks. Doctors can be 
slaves to fashion—as their shift in opinion on the ethics of abortion 
illustrates. And the courts might prove to be unwilling, or incom- 
petent, to exercise an independent judgment on the propriety of a 
particular practice. Doctors might then be free to bring about the 
death of patients in circumstances which would not now or then 
meet with general approval. There would be no need for a statute 
on the subject—as a result of manipulation of the concept of causa- 
tion the doctor’s conduct would not in law be a cause of death, so 
there would be nothing which required legal justification. 

If a court was faced with a case of withdrawal of artificial 
ventilation from a seriously brain-damaged patient, there would 
be advantages in the court’s side-stepping the legal issue and find- 
ing—where possible—that the patient was dead at the time artificial 
ventilation was withdrawn.‘’ But if a modified version of Lord 





10), However, as there appears to be a general consensus that a doctor may properly 
withdraw artificia] ventilation from a patient who is incapable of returning to con- 
sciousness, it is highly desirable that English judges should, by ane means or 
another, give effect to this view (Cf. ibid. esp. 9-10). 

44 However, it would not be considered good medical practico to withdraw 
artificial ventilation from an otherwise healthy poliomyelitis victim who was 
dependent upon it, so a doctor who did so would not be able to avail himself of 
the principle discussed above. 

45 Cf, P. D. G. Skegg “ ‘Informed Consent’ to Metical Procedures" (1975) 15 
Medicine, Science and the Law 124, 128. 

48 This was the snalysis adopted by doctors working in the intensive therapy 
unit at the Radcliffe Infirmary, Oxford, when I discussed the matter with them in 
July 1974. When doctors know that it is probable that the patient will not be ablo 
to breathe once artificial ventilation is withdrawn, and they withdraw it intending 
to leave it off, they have a suffickent fault element for murder. Hence the attraction 
of saying that the patient is already dead or, if then alive, that the doctors conduct 
was not in law a cause of death. 

41 With the increasing acceptance of “brain death” as the criteria for deter- 
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Devlin’s principle were adopted, it would be desirable that the court 
specified the circumstances in which it applied. The list would 
not need to be a closed one, but it would help to ensure that accept- 
ance of the principle did not have unacceptable repercussions. 
Circumstances where the principle might work satisfactorily are the 
administration of pain-killing drugs to the terminally ill, and the 
withdrawal of life-support measures from those who have no 
prospect of return to consciousness. 

There are, of course, other ways by which the courts could 
avoid the conclusion that a doctor would always be guilty of 
murder in withdrawing artificial ventilation from a patient whom 
he knew to be dependent upon it.“* The justification of necessity 
has sometimes been mentioned in this regard. In fact, the language 
of necessity is more than usually inappropriate where artificial 
ventilation is withdrawn, not for the immediate benefit of the 
patient or anyone else, but simply because of the pointlessness of 
continuing it. But it is more appropriate where only by with- 
drawing artificial ventilation from someone who lacks capacity for 
consciousness can it be provided for someone who has, or may 
have, capacity for consciousness. If it is ever possible to make a 
clear distinction between the value of one human life and the value 
of another, it is surely possible in comparing a person with capacity 
for consciousness and a person with no such capacity. 

Should a prosecution ever be brought,** it is extremely unlikely 
that a court would fail to find some way of avoiding the conclusion 
that a doctor was guilty of murder if, acting in accordance with 
common and widely-approved practice, he withdrew artificial venti- 
lation from a severely brain-damaged patient whom he knew to be 
dependent upon it. In the almost unthinkable event of a court 
failing to find a way of resolving the situation, the problem could 
be avoided for the future by equipping ventilators with a device 
which would automatically switch off the ventilator after 12 hours, 
if it were not reset for another 12.* Further ventilation could then 
be withheld, rather than withdrawn. 


mining whether a patient is alivo or dead it is becoming more and more likely 
that the courts will accept that many patients are dead before ventilation is 
terminated, and heart-beat ceases. 

48 For one suggestion, seo Note, “ Scarce Medical Resources” (1969) 69 Colum. 
LR. 620, 627 (“ An understandable and reasonable rule would be that a homicide 
resulting from the termination of treatment is justified whenever the withholding 
of treatment would have been justified "). 


t° Despite the frequency of the practice of withdrawing artificial ventilation, 





Person whose criminal conduct led to the patient being placed on the respirator 
will escape liability in respect of tho death. Seo R. v. Kitching and Adams [1976] 6 
hel ora esp. 714-715 (Man. C.A.). Seo also e.g. R. v. Smith [1959] 2 Q.B. 


s0 Cf. Glanville Williams, op. cit. note 29, supra, 21, 
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CONCLUSION 


There are several ways in which the courts could avoid the con- 
clusion that a doctor was guilty of murder in withdrawing artificial 
ventilation from a severely brain-damaged patient whom the doctor 
_knew to be dependent on it." 

P. D. G. SKEGG * 


ea a a a e 
51 In writing this article I have benefited from the comments of many doctors 
am especially grateful to Professor Sir Rupert Cross, to Professor 
A. M. Honoré, and to my brother Dr. D. C. G. Skegg. 
4, LL.B. DPHIL, Fellow of New College, Oxford. 


SUPREME COURT RULES 


REFORM OF ADMINISTRATIVE Law Remepres: THE First STEP 


ADVOCATES of the reform of administrative law remedies have had 
to be patient, but now the Law Commission’s most recent pro- 
posals* have been implemented with some modifications by the 
introduction of a new Order 53 of the Rules of the Supreme Court.? 
The limited nature of this reform is underlined by the fact that it 
was felt possible to secure it by subordinate legislation. At an 
earlier stage the Law Commission had been concerned with both 
the question of the introduction of a public law damages remedy 
for loss not covered by the existing law of tort or contract and 
the scope of and procedure governing existing remedies, but the 
terms of reference of the recent report precluded it from going 
beyond the evolution of a simpler and more effective procedure 
for the existing remedies. 

It is not clear that such a separation of substance and procedure 
is either desirable or possible. Thus, the Commission accepted that 
Statutory “ periods of limitation might reasonably be considered as 
a procedural aspect of remedies,” ? but these were not considered 
because it was not possible to do so “ without regard to much wider 
issues.” On the other hand, recommendations were made about 
the effect of delay in seeking judicial review where no statutory time 
limit is involved, and these have been implemented albeit with a 
substantial change.‘ It is possible to accept that there are distinc- 
tions between ouster clauses, time bars and the effect of delay per se, 
but, in the context of reform designed to achieve a rational system, 
it is somewhat artificial to separate them totally. Furthermore, the 
Commission’s approach to locus standi was ambivalent. The report 
recommended that leave to apply for judicial review should only 
be granted to an applicant with “ sufficient interest” and although 
this requirement, now in the new Order 53,‘ can be interpreted as 
simply preserving the existing rules of standing, the reason for its 
insertion in this form was to permit “further development of the 
requirement of standing by the courts.” © As the Commission was 
of the opinion that “ the trend of more recent decisions is towards 


a ee 
1 Law Commission No. 73 (1976) Cmmd. 6407. Seo Law Commission No. 20 
(1969) Cond, 4059 and Law Commission Working Paper No. 40 (1971) for cartier 
consideration of the issue. It should be noted that the writ of habeas corpus, which 


a S.L 1977, No. 1955 made on November 21, 1977. The new Ord. 53 came into 
effect on January 11, 1978. For comment seo Diamond, 74 LS.Gaz. 1090; Gamer 
[1978] L.G.C. 120. 3 Cmnd. 6407, pera. 7. 

4 Ibid. paras. 50, 59 (g); Ord. 53, r. 4. This is discussed below. 

5 Ord, 53, r. 3 (5). Seo Cmnd. 6407, paras. 13, 22, 27, 31 (b) and 48. The old 
order contained no reference to locus standi. * Cond. 6407, para, 48. 
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the development of a single concept of locus standi applicable to 
all the prerogative orders ” ” and has more recently stated that the 
report contained “ proposals for simplifying and rationalising the 
rules,” * it was clearly in favour of a substantial change.’ 

When stating the Commission’s terms of reference Lord Gardiner, 
the ‘then Lord Chancellor, thought that great headway would be 
made by a limited reform of procedure,’ and it is with this in 
mind that the new procedure must be examined. 

Before the implementation of the report’s recommendations the 
various methods of securing judicial review had procedural advan- 
tages and disadvantages from the litigant’s point of view, but there was 
no single procedure which enabled him to preserve ‘‘ the advantages 
of some of [the] remedies while eliminating, or at least reducing, 
the disadvantages of the other remedies.” ‘1 Thus, in the case of 
the prerogative orders, relatively liberal rules of standing, the 
availability of interim relief in all cases ** and the fact that certiorari 
issued in respect of a non-jurisdictional error of law on the face of 
the record had to be balanced against the necessity for leave to 
apply for the order, the absence of full interlocutory proceedings, 
the impossibility of applying for prerogative relief in conjunction 
with any other remedy and the unsuitability of the proceedings for 
resolving disputes of fact because decisions were made on the basis 
of affidavit evidence? There was, moreover, a six months’ time 
limit on applications for certiorari.1* Proceedings for a declaration, 
on the other hand, could be initiated without leave, were supported 
by full discovery and could be combined with a claim for damages 
or an injunction. Furthermore, although such proceedings were 
subject to a very wide judicial discretion they were not subject to 
any specific time limit.¢ These advantages had to be balanced 
against an uncertain but probably stricter requirement of standing 
than in the case of certiorari 1" and the probable unavailability of a 

T Ibid. para, 13. But seo R. V. Russell, ex p. Beaverbrook Newspapers Lid, [1969] 
1 Q.B. 342; R. v. Commissioners of Customs and Excise, ex p. Cook [1970] 1 
W.L.R. 450; R. v. Hereford Corporation, ex p. Harrower [1970] 1 WLR 1424. 
Cf. R v. Paddington Valuation Officer, ex p. Peachey Property Corp. Ltd. [1966] 1 
Q.B. 380, 400-401 and R. v. G.L.C., ex p. Blackburn [1976] 1 WLR. 550, 559 
for Lord Denning’s view that the single concept of standing includes mandamus 
amd the declaration, though on the declaration see now Gourist v. Union of Post 
Office Workers [1977] 3 W.L.R 300. 

® Law.Com, No. 78, 11th Annual Report (1975/76), p. 2. See also H. W. R. 
Wade (1976) 92 L.Q.R. 334, 337. 

? See text to notes 28, 29 below for further discussion, 

10 H.L.Deb., VoL 306, col. 190 (December 4, 1969). Seo also Zamir (1977) 30 
CLP. 43, 54. 11 Cmnd. 6407, para. 57 

13 With the possible exception of mandamus, see note 9. 

13 Seo note 21 for the problem of interim relief against the Crown in the case 
of declarations. 

14 e.g. R. v. Fulham, Hammersmith and Kensington Rent Tribunal, ex p. Zerek 
[1951] 2 K.B. 1, 11, 14 (per Devtin J.). 

15 There was, however, discretion to extend the period, seo note 44. 

18 Hogg VY. Scott [1947] K.B. 759; Coney v. Choyce [1975] 1 WLR 422. 
iss Se ie teach dee wegion ab Op: ie ee eet oe ne peer nee 
declara 

17 See now Gowrist v. Union of Post Office Workers [19T] 3 WL.R. 300. 
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declaration in the case of a non-jurisdictional error of law on the 
face of the record.’* The solution proposed by the Commission, and 
largely accepted in the new Order 53, is to incorporate the preroga- 
tive orders and applications for declarations and injunctions in 
what can loosely be termed the public law sphere into one pro- 
cedure called an application for judicial review which retains the 
two-stage procedure of the old Order 53. Litigants will still have to 
specify the particular remedy sought, though amendments to appli- 
cations are possible with the leave of the court.!* Provision is 
made for interlocutory proceedings,’® interim relief,2! remission of 
cases to the subordinate body for reconsideration in accordance with 
the findings of the court,** awards of damages on applications for 
judicial review** and the hearing of applications by a single judge 
as an alternative to the Divisional Court. 


injunction if the had been between subjects ” it may “ declare the terms 
of the interim in that tt would have made.” In the Hght of the interprete- 
Hon placed on s. 21 (1) (a) in Underhill v. Minister of Food [1950] 1 All ER. 593 
and Internationa] General Electric Co. of New York v. Commissioners of Customs 
and Excise [1962] Ch. 784 it would not seem posible to provide for interim declara- 


. cH. pp. 309-311; Wade, op. cit. p. 494; Whitmore 
end Aronson, Review of Administrative Action (1978), p. 322. 
; ; ject of this provision 


i 
i 
; 
; 


mended that whero there was any disputo as to causation, the fact or extent of 
damage or quantum the court “should have power to give directions for their 
separate determination.” It seams probab that the power to direct that applica- 
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It is important to remember that the new procedure does not 
eliminate any of the problems about the scope of the prerogative 
orders ** and the declaration.** Difficulties do arise from the survival 
of the old remedies within the new application for judicial review. 
The problem of standing has already been mentioned. If the new 
requirement of “sufficient interest in the matter to which the 
application relates” was meant to preserve existing law it does 
nothing to remove the confusion surrounding the rules of standing. 
If it was meant as a reform to simplify and rationalise the rules 
it is open to the criticism that the major policy question of who 
should have the ability to uphold the law in the public interest is 
left unanswered. The comments on Working Paper No. 40 suggested 
that an attempt to define in precise terms the nature of standing 
required would run the risk of imposing undesirable rigidity, but 
surely it would not have been impossible to devise an open-ended 
definition.*’ Support for the view that it preserves existing law is 
given, first, by the fact that “sufficient interest ” could be con- 
strued as varying according to the remedy sought and, secondly, by 
the limited nature of the rulemaking power in the Supreme Court 
of Judicature (Consolidation) Act 1925.78 On the other hand, if 
rules of standing are treated as rules of practice or procedure a 
substantial change would not be ultra vires the statutory power." It 
is also not clear whether locus standi is only to be considered in 
applications for leave to apply for judicial review or whether it is 
open to the respondent to re-open the question at the final hearing. 
It is difficult to believe that the former is intended, but the “ sufficient 
interest ” clause only appears in rule 3 (5), which governs applications 
for leave.*° 

Secondly, because the new procedure does not replace existing 
procedures for declarations and injunctions litigants will now be 
faced by a sometimes difficult choice. Under Order 53, rule 1 (2) 
the court may grant a declaration or injunction if it considers that 
it would be “just and convenient” to do so having regard to 
the nature of matters in respect of which relief may be granted by 
prerogative order, the nature of the persons and bodies against 
whom relief may be granted by such an order, and all the circum- 


25 For a recent example of the limits on the scope of certiorari seo R. v. Post 
Office, ex p. "Byrne L973] LCR. 21, criticising R. v. Aston University Senate, ex p. 
Roffey [1969] 2 Q.B. 538. 

18 But sec notes 33, 52-57 below. 

37 Cmnd. 6407, pera. 48. In Working Paper No. 40 the Commission 


that the test be that the applicant is adversely affected and that this would not 
hamper further by the courts because “ provision of a broad 
and Hberal formula together guidelines would enable the courts to roech their 


gives a power to regulate the procedure and practice of the 
ren Gane Hee Co a e 


20 Cf. r. 4, set out below, which expresaly states that it applies both to leave 
to apply and the final hearing. 


July 1978] SUPREME COURT RULES 44] 


stances of the case. In other cases the old procedures must be used 
although the risks of a misconceived application under Order 53 
are mitigated by rule 9 (5) under which an application for judicial 
review can continue as if it had been begun by writ or summons. 

The object of rule 1 was to ensure that the new procedure should 
only be available for cases “in the public law field,” 74 but the 
wording of rule 1 (2), which seeks to achieve this by focusing 
attention in rule 1 (2) (a) and (b) on the nature of issues and bodies 
subject to review by prerogative order, does cause problems, First, 
the uncertainties about the scope of the prerogative orders are now 
imported into applications under rule 1 (2), and the weight to be 
accorded to the factors in rule 1 (2) (a) and (b) as part of the wider 
discretion under the rule** is uncertain. Secondly, the rule may 
limit the scope of the declaration itself in one important respect. 
The orthodox view is that declarations, but not prerogative orders, 
can be used to impugn the validity of subordinate legislation.” 
If the predominant factor in the exercise of the court’s discretion 
under rule 1 (2) will be whether relief by prerogative orders would 
have been available it would appear, at first sight, to be safer for 
a litigant to use the old procedure for a declaration. In practice, 
however, it is likely that the power in rule 9 (5), mentioned above, 
will induce the litigant to take the risk. Finally, the fact that the 
old procedure is still to be available in “ public law ” cases, possibly 
with advantages,“ may lead to the development of unsatisfactory 
distinctions, such as different requirements of standing.** 

An important departure from the Law Commission’s recom- 
mendations is in respect of the effect of delay upon applications 
for judicial review. The report stated that although there was “a 
considerable measure of criticism of the six-months’ time limit 
governing applications for certiorari” ** any other period “ would 
inevitably be arbitrary as a general rule ” and that a more satisfactory 
way to meet criticism of the present position would be to structure 
the court’s discretion to deny a remedy on this ground. It recom- 


31 Cand, 6407, para. 45. Seo also Zamir (1977) 30 C.L.P. 43 for discussion of 
the difficulttes with this proposal, including the suggestion that the old procedures 
may not be available in pubHc law cases, but it is submitted that they will be: ses 
Cmnd. 6407, pare. 58 (a). 

33 As well as the factors in r. 1 (2) (a) and (b) the court must take into account 
all the circumstances of the case in considering whether it would be “just and 
convenient” to grant a declaration or injunction under Ord. 53. 

33 See do Smith, op. cit. p. 349, although the distinction between legislative and 
other functions can be very fino: soo de Smith, op. ctt. pp. 60-64; R. v. Liverpool! 
Corp., ex p. Liverpool Tad Fleet Operators Assoc. [1972] 2 Q.B. 299 on which see 

Administrative Procedures (1974), pp. 101~102. 

H (a) There is no necessity to secure leave to apply for the remedy; (b) it is 

Bee cr ees te ee eer ©) will ieam. tar the 





35 If the Ord. 53, r. 3 (5) requirement of “ sufficient interest” does lead to a 
raticaslisation of the rules this is a distmct possibility. 
36 Cond, 6407, para. 50. 
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mended that “except where a time limit . . . is fixed by statute, 
relief, should not be refused by the court solely on the ground 
that there has been delay in making the application, unless the 
court considers that the granting of the relief would cause substantial 
prejudice or hardship to any person or would be detrimental to 
good administration.” * This has been implemented by Order 53, 
rule 4 which states: 


(1) ... where in any case the Court considers that there has been 
undue delay in making an application for judicial review or, 
in a case to which paragraph (2) applies, the application for 
leave under rule 3 is made after the relevant period has 
expired, the Court may refuse to grant— (a) leave for the 
making of the application, or (b) any relief sought on the 
application, if, in the opinion of the Court, the granting of 
the relief sought would be likely to cause substantial hardship 
to, or substantially prejudice the rights of, any person or 
would be detrimental to good administration. 

(2) In the case of an application for an order of certiorari to 
remove any judgment, order, conviction or other proceeding 
for the purpose of quashing it, the relevant period for the 
purpose of paragraph (1) is three months after the date of 
the proceeding. 


The impression given by the report was that a discretion would 
be given which would tend, as a general rule, to lengthen the period 
for review. Whether this will be so will depend on the pre-existing 
position, the interpretation given to rule 4 and the way the discretion 
under it is exercised. The pre-existing position was not altogether 
clear. Prohibition, which is concerned with future action, seems 
not to have given rise to problems of delay and, indeed, by its very 
nature, contains its own time limit.?* Mandamus,”* the injunction and 
the declaration were subject to no specific time limit but to the 
discretion of the court. In the case of all three, delay could be 
fatal to an application.“ As for certiorari, in R. v. Inner London 
Crown Court, ex p. Greenwich L.B.C. Lord Denning MLR. said 
that: 


“‘[t]he time limit of six months is not an entitlement. It is a 
maximum rarely to be exceeded. Short of six months, there is 
the overriding rule that the remedy by certiorari is discretion- 
ary. If a person comes to the High Court seeking certiorari to 
quash the decision of the Crown Court—or any other inferior 
tribunal for that matter—he should act promptly and before 
the other party has taken any step on the faith of the decision. 
Else he may find that the High Court will refuse him a remedy. 


a1 Ibid. para. 59 (p). 

38 Soo @.g. R. V. North, ex p. Oakey [1927] 1 K.B. 491. 

3+ Excopt where it was sought to require the Crown Court to hear an appeal 
where there was a two-months’ Hmit: see the old Ord. 53, r. 2 (1). 

4° R, v. Robson (1893) 57 J.P. 133; L Zamir, op. cit. pp. 190-191 and note 16 
above; de Smith, op. ctt., p. 391. 
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If he has been guilty of any delay at all, it is for him to get 
over it and not for the other side.” 4 


On the other hand, it seems that the House of Lords “* was 
inclined to favour the contrary view of Lord Widgery C.J. in the 
Divisional Court. He said that the six months’ time limit is generally 
regarded as a limit within which an applicant can safely act, that 
the circumstances in which a shorter period would be applied will 
be rare and that anyone resisting certiorari on the basis of lapse 
of time within the limit would have to make out a strong case.“ 
It does, however, seem reasonably clear that the courts would not 
readily grant certiorari after the six months’ period had ended.“ 
The applicant had to account for his delay. 

As for rule 4, two interpretations are possible. The first, and more 
natural interpretation, is that there is discretion to refuse relief on 
the stated grounds in all cases of undue delay and also in applica- 
tions for certiorari made more than three months after the date of 
the proceeding in respect of which relief is sought. Alternatively, 
it might be argued that there is a sharp distinction between applica- 
tions for certiorari and all other applications under Order 53. On 
this view “undue delay” is never relevant to applications for 
certiorari: within three months there is an entitlement, thereafter 
relief can only be denied on the stated grounds. On neither inter- 
pretation, however, is the question of the burden of proof clarified, 
though it is submitted that it is on the respondent. The use in 
rule 4 (1) of “or,” a disjunctive word, and the argument that there 
is little point in a fixed period, especially such a short one, unless 
it creates an entitlement point to the second interpretation. This. 
would meet Lord Denning’s point that if the six months’ period was 
one of virtual entitlement it was far too long. The first interpre- 
tation is supported by the fact that delay is not expressly said 
to be inapplicable to certiorari and that the discretion is said to 
apply in any case in which there has been undue delay. Further- 
more, on this interpretation, the three months’ provision is not 





41 [1976] Q.B. 540, 557, James and Shaw LJJ, agreed with Lord Denning on 
the question of the burden of though James LJ. agreed with the Divisional 


be noted that none of the cases cited by Lord Denning held that delay per se con- 
stituted a bar to relief. R. v. Sheward (1880) 9 Q.B.D. 741 was a certiorari pplica- 
tion after a timo bar on a statutory remedy had v. G 


expired, R. v. 
ricker (1917) 33 T.L.R. 152 could havo been influenced by 
waiver and R. v. Stafford JJ., ex p. Stafford Corp. [1940] 2 K.B. 33 can be seen 
as a caso of irretricvablo prejudice. 

43 Sub mom, Walker v. Leeds City Council [1976] 3 WLR. 736, 743, 745, 749. 

43 [1976] Q.B. 540, 547. 

44 R. v. Farmer (1891) 8 TL.R. 159. Sæ alto R. v. Stafford JJ. [1940] 2 K.B. 
33; R. v. Secretary of State for War, ex p. Price [1949] 1 K.B. 1; R. v. Aston 
University Senate, ex p. Roffey [1969] 2 Q.B. 538. 

45 R, v. Inner London Crown Court, ex p. Greenwich L.B.C. [1976] Q.B. 540, 
557. While it is true that a case can be made for a shorter period (de Smith, op. 
ck. p. 379 note 26; Art. 173 EEC Treaty) this was not put forward by the Law 
Commisaion. 
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denuded of effect because it will apply to applications for certiorari ** 
made after the period regardless of whether there has been undue 
delay. In so far as the second interpretation admits no discretion 
on this ground within the three months it can be asserted that, 
subject to what will be said about the use of the discretion in rule 
4 (1), the first interpretation is closer to the pre-existing law in 
which certiorari was always discretionary. It is also more in line 
with the Law Commission’s approach “’ and it is submitted that it 
is the interpretation which will prevail. 

As far as the court’s discretion is concerned it is arguable that, 
whichever interpretation is adopted, the fact that, assuming undue 
delay, relief can only be denied on limited grounds means that 
the position of a litigant who applies after six months is improved.** 
One difficulty with this is the “ detrimental to good administration ” 
ground. In the context of statutory time limits, finality has been 
supported on the ground that “ public authorities would be in an 
impossible position ” if their actions were ‘‘ exposed to invalidity by 
the court after they had invested much public money ” ** or had 
irretrievably acted to their detriment. The new limit to relief goes 
further in so far as it leaves open the argument that in applications 
for certiorari after three months administrative convenience per se 
justifies a denial of relief. It is hoped that the disapproval of this 
factor, expressed in a slightly different context,*° will induce the 
court to exercise its discretion to deny relief on this ground sparingly. 
Otherwise there may, in effect, be a general three months’ time bar 
in all certiorari cases despite the criticism that the longer period was 
inadequate.** 

One point that has not been considered so far is the effect, if 
any, of this reform on the controversial question of the availability 
of a declaration for a non-jurisdictional error of law on the face 
of the record—the Punton (No. 2) problem.*? The difficulty is 
unaffected if a litigant uses the old procedure fo obtain a declaration 
as he is free to do. A more important question is whether he will 
do so, and the fact that he would avoid the requirement of leave, 

46 Although the wording of r. 4 (2) only refers to “ certiorari to remove any 

t, order, conviction or other proceeding ” (see also r. 3 (10)) while r. 9 (2) 


Jodgmen 
refers to “certiorari to remove any proceedings” it probably applies to all applica- 
tions for certiorari, a view which is supported by the wording of the old Ord. 53, 








Sis Wade, elt, R Environment, 
op. pp. 580-582; v. Secretary of State for the 
ex p. Ostler [1977] Q.B. 133, 136. 

50 Bradbury V. Enfield .C. [1967] 1 W.L.R. 1311; R. v. Paddington Valua- 
ton Officer, ex p. Peachey Property Corp. Ltd. [1966] 1 Q.B. 380, 418, 419 but cf. 
[1964] 1 W.L.R. 1186; [1966] 1 Q.B. 380, 402. 

51 Cmnd. 6407, pera. 50. Cf. note 45 above. 

53 Punton v. Ministry of Pensions and National Insurance (No. 72) [1964] 1 
WLR. 226, but seo Punton v. Ministry of Pensions and National Insurance [1963] 
1 W.LR. 186. Lord Denning has recently referred to the latter decision without 
mentioning Punton (No. 2): Genera] Electric Co. Ltd. v. Price Commission [1975] 
LCR 1, 12. See generally de Simth op. cit. pp. 462-463; Wade, op. cit. pp. 508-509. 
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coupled with the likelihood today that a court will find an error 
of law to be jurisdictional, may be an inducement. Yet this choice 
could prove unfortunate if the court decides that the error is in fact 
nor-jurisdictional, The effect of delay may also affect the choice. 
One reason which could, in the past, have led to an application for 
a declaration rather than certiorari was the six months’ time limit 
for certiorari. Under the new Order 53, however, a litigant may 
have a longer period in which to seek the “safer” remedy of 
certiorari and in this event the Punton (No. 2) problem will be 
diminished in practice. On the other hand, if the time limit for 
certiorari has become more restrictive the Punton (No. 2) problem 
would appear to loom larger. If so, the question will arise whether 
the Punton (No. 2) problem can be avoided by secking a declaration 
under Order 53, rule 1 (2). 

It would seem unlikely that in a situation like that in Punton 
(No. 2) a court would think it “ just and convenient ” to grant a 
declaration. More fundamentally, however, it might be thought that 
it would be incorrect for a court to grant a declaration for a non- 
jurisdictional error of law on the face of the record under rule 
1 (2) because, assuming that such a change could be regarded as a 
matter of practice or procedure, it would be contrary to the scope 
of the rulemaking power in the Supreme Court of Judicature (Con- 
solidation) Act 1925 ** to convert what is treated in Punton (No. 2) 
as a jurisdictional barrier into a discretionary one.*® On the other 
hand, certain views expressed in Guaranty Trust Co. of New York 
v. Hannay & Co.** suggest the rules could authorise such a declara- 
tion. Alternatively, it is possible that Punton (No. 2) would be 

istingui where the body involved can alter its decision," 
and this might well be the sort of case in which a court would 
consider it “just and convenient” to grant a declaration. On 
this basis any problems concerning the vires of the rule would 
disappear. 
The hallmark of this limited reform and of the report upon 
which it is based is the extent to which important questions are 
left to the unguided discretion of the court. This may in part be due 
to the terms of reference given to the Commission which forced 
them to separate substance and procedure and avoid “ wider issues.” 
The refortn does, however, deal successfully with a number of 
technical points. 

J. BEATSON 

M. H. MatrHews 

53 Antsminic Ltd, v. Foreign Compensation Commission [1969] 2 A.C. 147, 

54 Seo notes 28, 29 above. 
been Tafod on mo emt iant the declaration in Punon (No. 2) shonld have 
heim (1968-71 6 Sydney UL.R. 184, 186-190. ay atlas 


se [1915] 2 K.B. 536, 562-564, 567-570, although note the reference to Barra- 
clough v. Brown [1897] A.C, 615 in Punton (No. 2). 


> Anlsmintc Lid. v. Foreign Compensation Commission [1969] 2 A.C. 223n, 


REPORTS OF COMMITTEES 


OMBUDSMEN IN SEARCH OF A ROLE 


WEHEN Ombudsmen first arrived in the common law world, little 
attempt was made to define their functions precisely. The generally 
accepted image, derived from the Scandinavian prototypes, was 
that of “ Citizen’s Defender” or “ Complaints Man.” ? Yet the 
legislation did not entirely reflect this image. The New Zealand 
legislation provided laconically: ‘‘...the principal function of the 
Commissioner shaH be to investigate .. .any act done or omitted 
relating to a matter of administration.” * Much was therefore left 
for the first holders of the office. 

The time seems ripe for reassessment. In the first place, Sir Guy 
Powles, the first New Zealand Ombudsman, who has done so much 
in the course of his long and distinguished career to promote the 
institution, has published his last report prior to retirement.’ Sec- 
ondly, the Select Committee on the United Kingdom Parliamentary 
Commissioner has announced * that, on the advice of the Parliamen- 
tary Commissioner,’ they will conduct an inquiry into jurisdiction 
and access. In view of their decision, it is worth considering how 
these two common law Ombudsmen carry out their functions and 
what they consider these functions ought to be. 


I. New Zealand 


Sir Guy Powles recognised at an early stage that Ombudsmen 
inquiries fell into two classes *: 


“ A number of cases has established principles of general impor- 
tance or of interest to particular departments. A greater number 
has concerned matters which, while of no great public moment, 
were nevertheless of very real importance to the individuals 
concerned. In its concern for the latter, the office of Ombuds- 
man is filling one of its important and basic functions.” 


His choice of priority is significant. The New Zealand Ombuds- 
man is to operate at two levels. First and foremost, he is to scruti- 
nise the administrative process, recommending such changes as seem 
appropriate; secondly he tries to alleviate individual injustices. 


1 See particularly the influential Whyatt Report, “ The Citizen and the Administra- 
tion,” JUSTICE, 1961. 

2's. 11 of the Pariamentary Commissioner (Ombudsmen) Act 1962, now s. 13 (1) 
of the Ombudsmen Act 1975. S. 12 of the Act empowered the House of Representa- 
tives to make rules for the guidance of the Ombudsman, but these powers were 
not used to give detailed guidance. 

3 Report of the Ombudsmen for the year ended March 31, 1977, Wellington, 1977. 
Sir Guy retired in April 1977. 

4 Second Special Report from the Select Committee, Parliamentary Commissioner 
for Administration—Review of Access and Jurisdiction, H.C. 296 (1971-78). 

5 Annual Report 1977, H.C. 157 (1977-78). Seo also “Our Fettered Ombuds- 
man,” JUSTICE, 1977. 

€ New Zealand Report 1964, p. 5. 
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The first task Sir Guy carries out in a characteristically forthright 
manner. He has conducted a number of critical and searching 
inquiries into the operation of the New Zealand prisons service.’ 
These have not inspired him with confidence, as he emphasises in his 
final report *: 

“Our whole penal policy requires a deep and searching study 
and revision. Why do we have one of the highest rates of incar- 
ceration in the western world? Why does such a dispropor- 
tionately large number of our prison population consist of 
Maoris and of young people? The Penal Institutions Act and its 
regulations are long overdue for amendment, but this I now 
believe would be only tinkering with the job. A thorough 
revision of philosophy as well as practice is required.” 


Again the 1969 report contains ° an uncomplimentary assessment 
of the existing system of compensation in cases of loss due to public 
works, This remains “almost unchanged from that developed in 
England over 100 years ago to meet the problems arising from the 
demands of waterways development and the new and land-hungry 
railway systems.’’ Sir Guy’s remarks led to the formation of a study 
group to consider legislative change. The New Zealand Ombudsman 
does not hesitate to recommend changes in the law even where these 
are merely peripheral to an investigation. Recently an investiga- 
tion ° into the death of a pedestrian in Auckland incidentally 
revealed that safety by-laws did not bind the Crown. The Ombuds- 
man recommended immediate legislative change, although- the 
deficiency was not shown to have caused the accident. 

But the New Zealand Ombudsman operates also at the individual 
level, a task which is carried out in a very personal fashion. Sir 
Guy’s aim is the humanisation of bureaucracy, a reduction in scale 
to ensure that individual administrators bear in mind the individual 
needs of individual members of the public. Although he may use 
the techniques of the conciliator, he is never a “ Mediator ” in the 
sense of one who intercedes between an impersonal superior (the 
administration) and a subordinate citizen (administré) to plead for 
exceptional favours.’ Sir Guy is a powerful “ Friend at Court” 
whose services are impartially available to any aggrieved individual 
The conception is characteristically Anglo-Saxon, but is nearer in 


T The most far reaching was re an inauby ito Paremòremo: Prison: in 1971-72. (ace 
DE Report i te ge iNo. INow Zealand Ombudsman is not strikingty success- 

area if one judges by the number of justified complaints. Of 56 com- 
plaints of the Justice Department in 1971, six were justified: of these, 17 


(apparently) concerned and none was (apparently) jfostified. But see Case No. 
ened pas 1987. Report Re p: 32, 1914: Report ‘Ses also“ Our 
Chap. 


A E p. 9. 


14-16, 
10 N.Z. Report 1977, p. 13, Assistent Ombudsman Mr. Eaton Hurley (see n. 21 
below) investigated. 
a Maar ee ne D A 1973, establishing the 
French Médiateur, discussed in Lindon, “A pro du quatrième rapport du 
Médiateur,” J.CP. "Semaine Juridique) 1978, no. 283. 
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spirit to the Scandinavian “‘ Citizen’s Defender ” than to the French 
Médiateur. 

Sir Guy has taken pains to match his procedures to his aims. 
He has deliberately jettisoned the judicial and adversarial model 
dear to the heart of the Anglo-Saxon lawyer. He has substituted 
investigatory procedure, believing this to be “the only method 
which can enable the Ombudsman adequately to fulfill his func- 
tions.” 1° But he does not necessarily insist on written procedure. He 
favours the personal interview, “ preferring to visit complainants at 
the place where the complaint arises.” 14 He is prepared to use the 
telephone, and finds it regrettable that last year he had “ progres- 
sively less intimate contact with the investigating staff and with the 
complainants.” ** Significantly he refers to “ casework ’’'* (rather 
than ‘‘cases’’), relies on conciliation and negotiation rather than 
command,’’ and even if his interventions frequently result in awards 
of compensation,’* he does not measure his success primarily in 
pecuniary terms. All who deprecate the reliance of modern 
administrative law on “‘the dignity of the courtroom ” ™ and the 
private law model must surely applaud his experimental approach.”° 

But the recent expansions of the Ombudsman’s jurisdiction into 
the field of heakh, education and local authorities, necessitating the 
appointment of Assistant Ombudsmen ** threaten the personal style 
and carry with them a risk that the Ombudsman may degenerate 
into a “ Small Claims Court.” Sir Guy, well aware of the dangers, 
gave careful consideration to the various possible structures.77 None- 
theless, some of the extensions seem ill-considered. For example, to 
allow appeals on questions of entitlement to, or assessment of, com- 
pensation by the Accidents Compensation Commission to go to the 
Ombudsman rather than to a tribunal or to the High Court is 
obviously wrong in principle.” The English Criminal Injuries Com- 
pensation Board, whose decisions are subject to review by the High 
Court, provides a more acceptable model.** 

13 For detailed discosslon of Hs views, seo N.Z. Report 1975, pp. 13-15. 

13 Ibid. .Z, Report 1977. p. 14 Mr. Beton Hurley). 

18 Ibid. p. 7 (Sir Guy Pial. Chae the English Commission for Local 
Administration, Annual Report for 1976, pera. 59. 

16 N.Z. Report 1977, p. 7. 

wv He may attempt and encourage conciliation even in the absence of legal powers, 
seo N.Z. Report 1977, Case No. C. 180, p. 46 (Mr. Laking). Compare a similar case 
fon Gay the Commission for Local Administration, Inv. 397/6/77 January 26, 


18 See Ganz, “ Compensation for: Negligent. Administratito Arfon. [1973] P.L. 
84, 95-97. ® Ison, “ Small Claims ” (1972) 35 M.L.R. 18, 27. 
Be Gait iii Produdarea’ 1918 Chayes, “The role of the judge in 
Pe ae E ain STI) a Devising 





authorities. Mr. Eaton Hurley and Mr. Laking were appointed as Assistant Ombuds- 
men: to a certain extent they specialise in local affairs. 

12 See N.Z. Report 1975, pp. 13 et seg. 

BB ous De he Conceniing -the “scheme have- been recatrod iniall. "Of S1 
complaints during 1977, 23 concerned entitlement or assessment. 

M Tho Board contains an internal review mechanism by way of transfer from one 
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For a different reason, investigation by the Ombudsman of com- 
plaints by public employees concerning conditions of service should 
not be permitted. To allow such complaints is logical, since they 
certainly concern the administrative process. On occasion, however, 
logic must bow to convenience. For some time observers of continen- 
tal systems have expressed concern at the volume of complaints from 
public employees. In 1976, for example, 25-5 per cent. (670) of the 
cases judged by the Conseil d'Etat concerned conditions of service.” 
The Médiateur has noted the large body of complaints by “ habitués 
of the system . . . [which] encumbers the statistics.” ** Already 
repetition of this syndrome in New Zealand has become a possi- 
bility. For example, in 1977, 19 out of the 34 educational complaints 
and 15 out of the 43 hospital complaints concerned conditions of 
service. Sir Guy believes this can create “an unbalanced situation 
. . . leading possibly to some unfairness.” 2” The United Kingdom 
Government has declared that the institution of P.C_A. was not 
created for this purpose, and prefers to classify such complaints with 
ordinary industrial disputes.** The danger is not illusory. In 1976 
16:9 per cent. (2,298) of awards by the Criminal Injuries Compensa- 
tion Board were to policemen on active service and the proportion 
is rising. The Government’s decision is therefore a wise one, which 
should be applauded. 

In general, however, Sir Guy has been strikingly successful in 
adapting the Scandinavian model for New Zealand and in developing 
procedures appropriate to his perceived role. The United Kingdom 
Ombudsman is a very different institution with very different proce- 
dures, Such differences could be mere differences of emphasis attribu- 
table to the personality of the respective holders of the offices: or 
they might be differences of kind arising from the nature of the 
society in which the Ombudsman operates. I wish to suggest in the 
second half of this note that the role of the Ombudsman in a large- 
scale society must inevitably differ from that of the Ombudsman in 
a small society. I wish to go further, and suggest that Sir Idwal Pugh 
has to a certain extent underrated his role. 


Commissioner to a board of three and is subject to review by the Divisional Court; 
R. v. Criminal Injuries Compensation Board, ex p. Lain [1967] 2 Q.B. 864. Reported 
applications for review number less than 10. The report of a working party (Review 
of the Criminal Injuries Compensation Scheme: Report of an tnterdepartmental 
working party, 1978) has recommended that “ the administrative aspects of the work 
of the Board and its staff should be subject to the supervision of the P.C.A." (para. 
4.5, my emphasis). 

35 (1976) 28 Etudes et Documents du Conseil d'Etat, p. 161. If vocational pensions 
are added the total reaches 31-6 per cent. (833). The calculation is based on 9 months’ 
figures. 





76 Annual Report of the Médiateur 1973, p. 34. Despite his conclusion, M. Pinay 
asked for an extension of his jurisdiction to cover complaints by public servants. 

27 N.Z. Report 1974, p. 11. Already in 1971 when complaints totalled 1,107 there 
were 198 complaints from public employees (of which 33 were from teachers). This 
was despite the fact that the Ombudsman had no ; 

38 Second Report of the Select Committee for 1976-77, Observations by the 
Government, Cmnd. 7098 (1977-78), p. 3. 
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I. United Kingdom 

At first sight Sir Idwal’s perception of his role—apart from a 
reversal of the two functions, which, I shall argue, is significant— 
seems almost identical to that of Sir Guy. He sees his office **: 

“..as having two functions. One is the statutory one of 
investigating individual complaints and, where appropriate, 
recommending remedies for individual injustices sustained 
through maladministration. The other is to draw attention to 
lessons which should be learned from such individual cases and 
applied to improving administrative practice generally.” 

This formulation may owe something to the lawyers, who tend, 
even at their most complimentary, to dismiss the P.C.A. as “a 
valuable adjunct to any system of administrative law, however com- 
prehensive and efficient.” °° Emphasis on the administrative law 
model has encouraged tacit acceptance of the traditional formulae 
of “ rights ” and “ remedies ” in this new field. Claims to the P.C.A. 
qualitatively resemble claims brought before the courts, the differ- 
ence being inherently one of scale. Sir Guy once tartly rejected this 
misconception in the following terms: “I doubt whether Parlia- 
ment intended the Ombudsman to be a cheap akernative method 
of pursuing lawful claims against the Crown and I have advised 
several complainants accordingly. ...” * Yet still the advocates of 
reform direct their attention to those barriers which seem to hinder 
the P.C.A. from processing the maximum number of “small 
claims.” It is argued, for example, that if the “ MP. filter” were 
removed, more “suits” could be “filed”; and that if the P.C.A. 
possessed powers of command, he could, like a court, enforce his 
“ judgments.” 

These are fallacious arguments, because P.C.A. procedure is not 
really appropriate to handle a large number of “small claims.” 
Like the New Zealand Ombudsmen, the P.C.A. prefers investigatory 
to adversarial procedures. But although he makes visits to depart- 
ments and on occasion interviews claimants,?* the emphasis is always 
on the case-file (dossier), Nor does he reflect the image of “ Friend 
at Court.” The formality of his reports and their anonymous, colle- 
giate style effectively mask the P.C.A.’s personality.” He has him- 
self suggested that the informal approach is best left to M.P.s.* 

P.C.A. procedure most closely resembles the investigatory and 
documentary techniques developed by the Conseil d’Etat. And the 
French themselves are beginning to express doubts whether this 
model is adequate to deal with the large volume of fairly small 


39 Annual Report 1977, H.C. 157 (1977-78), p. 7. 

30 Wado, Administrative Law (4th ed., 1978), p. 86. 

31 N.Z, Report 1963, p. 6. And compare the Ist Report of the Select Committee 
1970-71, H.C. 240 (1970-71), Minutes of Evidence, pp. 39-48, discussing the Green 
Honey case (Annual Report 1970-71, H.C. 261, Case C. 694/L, pp. 16-23) 

33 Sir Edmund Compton in evidences to the Select Committee, H.C. 240 (1970-71), 
para, 165; Str Idwal Pugh, Annoval Report 1977, para. 3. 

33 Our Fettered Ombudsman, paras. 73-76. 34 Annual Report 1977, p. 4. 
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claims that the first instance tribunals have to handle.** Investiga- 
tory procedure is thorough but costly: a P.C.A. investigation may 
cost as much as £2,000. It is time consuming: Sir Guy has noted 
that sometimes “the time taken has really been very long—much 
longer than one would initially have hoped.” ** 

Not surprisingly, Sir Idwal Pugh finds that a caseload of 1,500 
cases keeps him busy.’ Between 1970-76, the New Zealand com- 
plaints averaged around 1,000. In 1977 the extensions of jurisdiction 
entailed a climb to 2,093, and Assistant Ombudsmen were appoin- 
ted. Already a small tailback is developing: in 1977, 14 cases stood 
over from 1976 and three from 1975.** In France a single large 
administrative tribunal may receive up to 1,000 cases annually, but 
the backlog of cases is increasing at an annual rate of 50 per cent. 
occasioning an average hearing time of three years.2* The Conseil 
d'Etat received 3,881 and decided 3,593 affairs in 1976. Although it 
sits in several formations and has a large staff, its total backlog 
stands at 3,718 cases (about one year’s work) and this is gradually 
increasing.*® The lesson is that any substantial increase in the 
workload will necessitate the creation of a formal hierarchical struc- 
ture if it is not to result in the irritating delays and backlogs of 
French administrative justice. 

Obviously the P.C.A. cannot abandon the investigation of indivi- 
dual complaints if only because, without complaints, grave adminis- 
trative defictencies would rarely come to light. But the arguments 
for removal of the “ M.P. filter” should be rigorously examined. 
The new compromise * according to which the P.C.A. forwards 
complaints received directly from the public to the constituency 
M.P. may be the ideal solution. It remedies the problem that not all 
complaints returned for resubmission through the proper channels 
will be resubmitted.“ Yet it allows the M.P. to settle the trivial 
administrative muddles, resubmitting only the hard nuts. Even then 
the P.C.A. probably needs to develop a subsidiary procedure for 
very small cases to run alongside his “ Rolls-Royce method.” # 
The informal methods of the New Zealand Ombudsman provide the 
obvious answer. 

When we turn to the second Ombudsman function, which may 
appropriately be termed the “ Parliamentary Commissioner ” Tole, 
we find the P.C.A. is uniquely well placed to undertake the task, 

35 Bonifalt, " Plaidoyer pour les premiers juges,” Actualité juridique 1978, 152. 

36 N.Z. Report 1975, p. 14. 


3Y Annual Report 1977, para. 3. If the Health Service Complaints are deducted, 
the P.C.A. complaints total 901. - 


wero settled amicably, and only 88 resubmitted. The rest sank without trace. (Annual 
Report 1976 “ Your Local Ombudsman,” para. 46). 
43 Our Fettered Ombudsman, pp. 6-7. 
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and that his procedures are entirely appropriate. Furthermore, no 
other institution exists which can perform exactly this function. 
Parliamentary questions are a blunt instrument. The classic doc- 
trine of Ministerial Responsibility may actually shelter more 
administrative blunders than it exposes. The efficacy of court 
orders is limited by the absence of supervisory powers.“* The P.C.A. 
on the other hand, has available to him all the information on 
which the disputed decision was based. He has behind him the 
considerable authority of a Parliamentary Select Committee. He 
may issue special reports, if necessary, successively. It is submitted, 
therefore, that his primary role should be that of an independent 
and unattached investigator, with a mandate to identify malad- 
ministration, recommend improved procedures and negotiate their 
implementation. Changes in his jurisdiction and procedures should 
be made only if they facilitate the execution of this task. 

If this is right, the individual complaint is primarily a mecha- 
nism which draws attention to more general administrative deficien- 
cies. In the War Pensions case,“ for example, a single individual 
complaint uncovered malpractices which the P.C.A. stigmatised 
as “ improper and deceitful.” In consequence, 24 similar cases were 
reviewed and restitution made. In other cases, reform of a faulty 
procedure is secured although the individual complainant 
secures no more than an apology.** The P.C.A. often refers to such 
cases as “successes,” an assessment with which I concur. In con- 
trast, in the Home Loss Payments affair *" the Department of the 
Environment conceded compensation in certain individual cases yet 
stubbornly resisted a general review and waiver of the limitation 
period. It is precisely these cases which must be recorded as 
failures despite the fact that some measure of individual redress 
has been secured, 

There are two deductions to be drawn. First, the P.C.A. should 
not allow himself to be tempted into areas outside the mainstream 
of the administrative process which he is technically ill-equipped 
to handle. Anyone who believes for example that the P.C.A. can 
successfully tackle cases of clinical medical judgment ** should 
read the half-cock Whooping Cough vaccination report.‘* Secondly, 
Gan es E Sig i 8 tee an aoe PY ee 
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the essential question with regard to access is whether the P.C.A. 
should be given power to intervene of his own initiative. It is 
submitted that he should. The New Zealand Ombudsman has such 
a power although he uses it “ very sparingly ” °°; the initiatives of 
the Danish Ombudsman are also said to be “extremely rare.” * 
The possession of this residual power would facilitate the opera- 
tions of the P.C.A. without adding significantly to his workload. ` 

But more central to the investigatory function is the question of 
“policy.” Sir Guy Powles has taken a bold line here and may 
actually have outstripped the intentions of the New Zealand legis- 
lature." At the instigation of the Select Committee," our P.C.A. 
has assumed a comparable power to recommend changes in 
administrative policy or regulations, although he exercises his right 
more cautiously. The assumption of such powers places the Om- 
budsman in a vulnerable position which has not so far been fully 
recognised, To investigate maladministration without questioning 
either the policies which underlie the administrator’s actions or 
the legal framework of those actions effectively confines the investi- 
gator to questions of procedure. Yet there is in English political 
theory a well recognised, if furry, boundary between the executive 
(administrative) functions of government and the prerogative 
(policy making or political) powers, Responsibility for the second 
is thought to be vested in the Government, answerable through 
the doctrine of Ministerial Responsibility to Parliament. Govern- 
ment and Parliament alike watch suspiciously for trespass on 
political territory. 

The dilemma can be illustrated. The New Zealand Ombudsman 
recently received a number of complaints * aimed at new, differen- 
tial rating schemes established under section 92A of the Municipal 
Corporations Act 1954. One such investigation led the Assistant 
Ombudsman (Mr. Laking) to conclude that the enabling legislation 
was at fault, because it delegated too wide a power and gave 
inadequate guidance to local authorities. He recommended legis- 
lative change. A second decision may be contrasted.®° The New 
Zealand Ombudsman has no power to question the decisions of 
municipal councils, but nonetheless the Assistant Ombudsman 
(Mr. Eaton Hurley) decided to conduct an investigation into official 
advice and recommendations which had formed the basis of the 
new rating scheme of the city of Waitemata. He concluded that 
the scheme was in certain respects unsatisfactory, a finding which 

30 N.Z. Report 1975, pp. 13-14. 
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enabled him indirectly to challenge the authority of the elected 
members of the Council. Fortunately the Council accepted his 
criticisms with a good grace, When in the Court Line affair,"* the 
United Kingdom P.C.A. (Sir Alan Marre) was called upon to 
investigate a statement made by a Minister (Mr. Wedgwood Benn) 
his decision was less favourably received. It was said in the House 
of Commons that Sir Alan had “gone beyond his remit,” had 
attempted to enter the field of “ high politics” and to make “ poli- 
tical judgments.” He had crossed the dividing line between 
“ administration ” and “ policy.” ** 

Even if such a dividing line is discernible, it is not for the P.C.A. 
to draw it. Many of his most successful and hard hitting investiga- 
tions—the celebrated Sachenhausen affair,"* or the case of the 
Television Licences,” of which a judge remarked that “no criti 
cism of a government department could be more devastating 
than that contained in the Parliamentary Commissioner’s report ” *° 
—could, like Court Line, be accounted trespass on political terri 
tory. On the other hand, in cases such as the Invalid Tricycle 
Investigation,“ where the P.C.A. has attempted to remain within 
the charmed circle and forestall political controversy, he has only 
succeeded in rendering nugatory his statutory functions with resul- 
tant prejudice to his “ reputation for fearless inquiry and exposure 
of maladministration.” ** We need not deduce, of course, that every 
failure to heed his recommendations implies that “the political 
as distinct from the executive authority with which the Legislature 
has provided the Ombudsman . . . [is] ineffective.” ° The P.C.A. 
is not a deus ex machina to make and break Ministries; his func- 
tions are purely investigatory, and political decisions are not his 
job. 

No doubt the Government would be only too happy to recast the 
P.C.A. in the role of Médiateur. Any weakening of the link 
between M.P.s and the P.C.A. could easily prove a step in this 
direction. But attempts by public lawyers to press him into the 
mould of a court for small claims against the administration are 
equally suspect. The work of the Parliamentary Commissioner is 
central to the administrative and political process. Administrative 
law, however comprehensive and efficient, can never be more than 
a valuable adjunct. 

CaROL HARLOW. 
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THE FISHER REPORT ON THE CONFAIT CASE: Four ISSUES 


THE Fisher Report on the Confait Case* highlights four significant 
issues for policy and theory in the administration of justice: the 
production and presentation of evidence, the nature and functions 
of inquiries, the question of civil rights in the police station, and 
the possibilities of legal reform. 

Consider first the issue of how an inaccurate version of events 
can be produced in court and presented in such a way as to con- 
vince a jury beyond reasonable doubt. For this is exactly what 
happened in the Confait Case. In 1972 three boys made confessions 
at a police station, two to murdering Maxwell Confait end all 
three to setting fire to the house he lived in to destroy the evidence. 
They were found guilty and spent the next three years in insti- 
tutions until a successful appeal based on the time of death. 
Lattimore, allegedly responsible for the actual murder, had an incon- 
trovertible alibi until 11.30 p.m. and forensic evidence weighed 
heavily in favour of the death having occurred before then. What 
is more, the death and the fire could not possibly have occurred in 
close succession as the confessions stated. 

Why did the crucial doubt on timing never come to light at the 
trial? Several reasons can be adduced from the reconstruction of 
events in the Fisher Report. First there is the role of the police in 
an adversary system. Clearly, of the two parties in conflict, the 
police have the superior facilities for detection and there is an 
expectation that any information discovered by the police favour- 
able to the accused should be provided to the defence. But that 
presupposes that the police are prepared to look for evidence 
contrary to prosecution interests, and this simply did not happen 
in the Confait Case. The police agreed that after the confessions 
were obtained from the boys, “enquiries continued only to 
strengthen the evidence against them” (p. 203), and consequently 
Fisher can list six vital questions raising doubts about the truth 
of the confessions, brought up at the inquiry, but simply not 
pursued by the police. The problem is that there is no one with a 
duty to spur on the police to question their own cases and Fisher 
suggests that the Director of Public Prosecutions should take a 
more active role in this area. 

The second reason lies in the processing of a case through the 
police and court bureaucracies and the subtle, and sometimes not 
so subtle, transformation of a story and disposal of points raising 
doubts during that process. The police report presented a much 
harder case against the three youths than all the information 
available could suggest. This was achieved by adding into the 
official statements points helpful to the prosecution case which 
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were not mentioned in the record of interrogation, by misrepresent- 
ing the evidence on when Confait had last been seen and by 
omitting points helpful to the defence such as the improbabilities 
in the confessions and the fact that there had been another suspect. 
On the crucial issues of timing, there was simply no reference to 
the boys’ movements, the disagreements between the experts on 
time of death or the conflict between the confessions and the 
experts’ estimates. What is more, the time of death recorded on 
the crime report was mysteriously altered from “‘ between 7 p.m.— 
11 p.m.” to “7 p.m.~-1.30 a.m.,” with 1.30 am. written over the 
original time (p. 196), so obviating any alibi problems, The case 
was strengthened as it was processed by transforming or omitting 
evidence that might raise reasonable doubts. 

These could still have been raised in court, of course, and the 
fact that they were not is a tribute to the skills of the advocate in 
managing evidence rather than seeking truth. The doubts in the 
forensic evidence were blurred over by playing up the mystique of 
expertise and by asking questions in a way which never raised the 
contradictions involved, Fisher notes of the pathologist: ‘‘...he 
was led by the questions put to him to express views which made 
it possible for the judge to sum up to the jury in the way he did” 
(p. 22). The success of the advocate was helped along by the fact 
that the professional interests of the expert prevented him from 
admitting he had made mistakes in his examinations and vacillated 
over his opinion on timing. Even when he realised the time of 
death was crucial, he did not communicate his anxieties on his 
own evidence (p. 21). It may be that the whole nature of expert 
evidence needs to be viewed as less than neutral anyway and the 
possibility considered that experts who work routinely for the 
police may become too routine in their assessments, or even, in 
some sense, incorporated into the prosecution side. 

In any case, it is not surprising that Fisher comes to the conclu- 
sion that: 


“ far from trying to make the time of death more precise, those 
concerned with the investigation and Bata .. . made 
every effort to keep it as vague as possi The reason for this 
was that they were concerned to establish a case which rested 
wholly or mainly on confessions which could not be entirely 
true unless the time of death was outside the brackets given by 


[the experts] ” (p. 20). 


In short, conviction based on an inaccurate version of events was 
not an accidem or freak occurrence but exactly what was aimed 
at and exactly what one would expect to be aimed at in a system 
based on adversary investigation and advocacy. The Confait Case 
is a telling indictment not just of individuals but of the legal 
system. 

Yet, despite all this, and despite the terms of reference, to investi- 
gate the circumstances leading to the trial rather than leading 


July 1978] REPORTS OF COMMITTEES 457 


to the murder, the import of the report is not so much a critique 
of police activities as a verdict of guilt on the three newly acquitted 
accused, and this raises the second issue, the nature and functions 
of an inquiry of this sort. 

The Fisher Inquiry was not a thorough and independent investi- 
gation into the police: it could not be in a situation where the 
police could refuse access to files, and where much of the recon- 
struction of events was based, ironically, given the doubts on their 
veracity, on police records, Sometimes, however, Fisher does seem 
overready to accept the police version of events. Police records 
are constantly used to refute defence evidence. So, for example, 
the police version of answers given to the police is used as evidence 
to “acquit” the police of feeding the boys information for the 
confessions (p. 117), psychological evidence for the defence on the 
interrogation is overruled by reference to the police version of the 
interrogation (p. 131), and so on. (The same approach, as we shall 
see, also creeps into his recommendations.) The argument is always 
prefaced by a qualification such as “if the account of the police 
is correct...,’’ but the conclusions are based on the assumption 
that it is. 

The result is a verdict of guilty. In the face of the evidence that 
the confessions could not be wholly true, all Fisher does is juggle 
the timing of the events of the night, suggesting two trips were 
made by the culprits, the first for murder, the second for arson 
(the possibility that the two incidents might have had two different 
sets of culprits does not appear to have been considered), and since 
Lattimore’s alibi meant that he could not possibly have committed 
the murder, he also juggles the verdicts. Lattimore’s acquittal 
for manslaughter (due to diminished responsibility) is upheld, but 
Salih, who never confessed to actually participating in the killing, 
who was never accused of it and never tried for it, is now named 
a murderer. 

Fisher can reach these decisions in the face of the Court of 
Appeal’s acquittals because a court of law must reach its verdict 
on the basis of being sure beyond reasonable doubt, while an 
inquiry need only establish what occurred “‘ on the balance of pro- 
babilities.” Its function, after all, is not to reach a verdict on 
which punishment may be based, but merely to inquire into the 
facts. The problem is, of course, that socially if not legally, the 
inquiry’s conclusion as to the facts is a finding of guilt, and what 
is more the impkcation is that precisely because the inquiry is 
not a court of law, and so not hidebound by rules of evidence 
and because it can draw information from people on the promise 
of confidentiality, it probably gets closer to the truth than the 
Court of Appeal could. The inquiry thus effectively and finally 
overrules the Court of Appeal’s verdict. . 

The Fisher Report must therefore raise questions about the 
relationship between administrative inquiries and the judicial 
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system. Is it acceptable that three people can be acquitted by the 
Court of Appeal only to be condemned again, after retrial, in pri- 
vate, by one man, with no right of appeal, in short, in contraven- 
tion of all the principles of criminal justice? The report is not just 
an inquiry into facts however: it is also a blueprint for reform 
of the Jaw. The approaches to these two functions are strangely at 
odds since the first relies heavily on the acceptance of police 
evidence, while the second is concerned to monitor more closely how 
they acquire it and ensure recognition of civil rights in the police 
station. Perhaps it is easier to be pro-defendant in an abstract discus- 
sion of law than in a concrete discussion of “ facts.” This leads to the 
third issue raised by the report. How was it possible for the con- 
fessions to be elicited in the privacy of the police station, with no 
solicitor consulted or parents present (since young and indeed men- 
tally retarded people were involved), in a system which is allegedly 
geared, some would say too much, to safeguards for the accused? 

Voices like that of The National Council for Civil Liberties would 
say such situations occur because the law is abused by the police,” 
detaining illegally, questioning illegally, concocting allegedly volun- 
tary statements behind closed doors, and the law can be so abused 
because of inadequate controls on the police. Sir Henry Fisher cer- 
tainty found rues being disobeyed, and his recommended reforms 
are geared to tackling precisely this problem of control. For greater 
control at the police station, for example, he proposes more 
explicit and better publicised directions from above so that the 
police know what they should be doing (one of the policemen 
involved said he had misunderstood the Judges’ Rules). But he is 
also recommending that it is not only the abuse of the law that 
needs reform but the content of the law itself. He proposes a 
slightly revamped version of the caution to suggest that there is a 
right to silence not an expectation of response; tighter definitions 
of police discretion on the presence of parents when young sus- 
pects are being questioned, and on the kind of questions to be 
asked after caution; an extension of the rules on questioning to 
people who have been detained in custody without being cautioned 
and charged; the right to the presence of a solicitor during interro- 
gation. For greater control in the courts he recommends more 
regular and certain application of the mes of inadmissibility. 
Judges should be allowed discretion to exclude evidence obtained 
in breach of the Judges’ Rules and such evidence should be 
admitted only if it is corroborated. 

It might come as a surprise to those imbued in the rhetoric of 
justice or indeed the general principles of law to discover that 
many of these recommendations are not already part of the law, 
or indeed that some of these taken for granted activities are. Where 

3 e.g. sco B. Cox, Civil Liberties in Britain (Penguin 1975), p. 164: “It is the 
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is freedom from arbitrary arrest or the principles of Christie v. 
Leachinsky? if people can be detained in custody without being 
charged? The famous phone call one is allowed or the principle 
set out in the prologue to the Judges’ Rules “that every person 
at any stage in an investigation should be able to communicate 
and consult privately with a solicitor,” loses significance when set 
in the context of a legal system where there is in fact no right in 
law to have a solicitor present at the police station, and access—to 
control the police—depends on police consent. What value have 
the Judges’ Rules as a control over police activities if the judges 
cannot use their only sanction, inadmissibility, when they are 
breached? 

Yet this is a perfectly accurate picture of a situation created and 
endorsed by the convolutions and provisos of legal decisions and 
administrative directions. It may have little resemblance to civil 
rights rhetoric but it is the law. 

Thus detention for questioning though not in principle a legally 
acceptable term, is recognised in the three stage mode! of investi- 
gation—citizen, suspect and accused—employed in Tegal reasoning, 
e.g. in R. v. Osbourne and Virtue.‘ The suspect category provides 
a neat limbo between the uncharged citizen who can be questioned 
but not in custody, and the accused who can be taken into custody 
but should not generally be questioned on the details of the incident, 
and interrogation of the suspect in custody has been interpreted 
since the Ibrahim * case of 1919 as undesirable but legal. It is left 
to the police to decide when the suspect becomes the accused. 
Detention on one charge for questioning on another, baldly, the 
use of a holding charge, is also endorsed in common law, for example 
in the Buchan * case, while Christie v. Leachinsky’s grand prin- 
ciples have qualifications attached. A man should be told why he 
is being arrested, but it could not “be wrongful to arrest and 
detain a man on a charge, of which he is reasonably suspected, 
with a view to further investigation of a second charge upon 
which information is incomplete.” 7 

The broad principles in the Judge’s Rules on access to a solicitor 
are similarly qualified. Access is to be allowed by the police only 
if “ no unreasonable delay or hindrance is caused to the processes 
of justice . . .” by doing so. The Court of Appeal has said in 
Lemsatef* that it is unsatisfactory to refuse access only on the 
grounds that the accused might not confess after a solicitor’s 
advice, but has also refused to intervene where this was done, say- 
ing it was a matter for judicial discretion, again effectively defining 
the practice as undesirable but allowable, hardly a recipe for 
effective control. 

As for the Judges’ Rules, if they are not strongly enforced it is 

3 [1947] A.C, 573. 4 [1973] 2 WLR. 209. 
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quite simply because they are not law, and breaching them, 
according to Prager,’ does not constitute grounds for excluding 
evidence. Common law rulings are what count in court and they 
are much narrower than the Judges’ Rules. The only relevant 
factor is whether the admissions were voluntary or not and simply 
being asked questions after being cautioned and charged does not 
make the information acquired involuntary. This would onty be 
true if the confession was secured “by fear of prejudice or hope 
of advantage,” by suppression or inducement. But these terms in 
turn have not been tightly defined in law. Even overnight question- 
ing for 10 hours out of 17, the last seven continuously, has been 
deemed not oppressive (Prager *), while the House of Lords has 
decided that inducement of itself does not make a statement inad- 
missible, that it is a matter of fact whether a person offered an 
inducement confesses because of it or despite it (D.P.P. v. Ping 
Lin °). 

As these cases demonstrate the law is not therefore such a tight- 
knit network of safeguards for the accused as the rhetoric of 
justice may suggest. Ironically even exposé social research may 
have bolstered the principled image of law by simply assuming 
that the law lives up to the rhetoric surrounding it and focusing 
empirical investigation on how the formal principles of law are 
subverted by the informal practices of the individuals and bureau- 
cracies who enforce it. The Fisher Report highlights the need for 
those concerned with the workings of the law, for policy or theory, 
to scrutinise the legal structure. The weakness of civil rights lies 
not just in abuse of the law but in the law itself. 

This takes us to our last issue, the possibility of legal reform. 
Would Fisher’s recommendations change the situation? There are 
basic problems which suggest they would not, or at least not for 
long. One reflects a flaw in Fisher’s approach. He recommends 
maintaining the proviso on access to solicitors which allows the 
police to decide whether # would hinder investigation or not. He 
does so on the understanding (provided by police witnesses) that it 
is police practice, subject to the proviso, to allow a solicitor to 
attend interrogation “if the person in custody so requests ” and to 
delay interrogation if necessary until he arrives (pp. 14-15). But my 
own courtroom observation? suggests that the qualification “ if 
the person in custody so requests ” is more vital than it may seem, 
since that request is an event that has to be proved in court if it is 
to have any legal effect and it is extremely difficult for a defendant 
to persuade a judge or jury that he did ask for a solicitor if the 
police deny it, What is more if the police deny that the request 
was made there is no legal right at issue since there is no obligation 


® [1972] 1 WLR. 260. 

10 [1975] 3 W.L.R. 419. 

11 Part of a research project involving observation in court in Scotland and Eng- 
land and trying to examine, among other things, the impact of legal procedure on 
cases and verdicts. 
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in law upon them to offer a solicitor without being asked. Fisher 
suggests that there is (p. 14), but this is an overstatement that 
assimilates administrative directions too readily with the law.” 

In any case empirical research shows that in fact 74 per cent. of 
a sample of people who asked at police stations for access to a 
solicitor were denied it, a finding which thoroughly contradicts 
the description of normal police practice in the report. It suggests 
that the police decision against access is operated as the rule rather 
than the exception a “ proviso ” might imply. It also suggests that 
Fisher might have been better informed by taking account of 
readily available research findings (which are all too often over- 
looked in favour of “ understandings” by official commissions 
and inquiries) rather than relying on the evidence of the people 
whose behaviour is exactly what is in question. In any case by 
maintaining the proviso he leaves the way open for the police to 
prevent the accused from having legal advice before interrogation, 
or the presence of a solicitor during it, and so imposes on his 
apparently far-reaching recommendations a basic limitation. There 
is not much point in calling for a public defender system but 
preventing access to it. 

What is more there is not much point in trying to make the 
caution extend a clear invitation to remain silent if silence can 
then be taken in court to mean guilt. Despite all the rhetoric on 
the right to silence this does occur: an inference of guilt may be 
drawn from silence, albeit with two stages of reasoning in between." 
Tt was stated in Chandler that: 

“The law has long accepted that an accused person is not 
bound to incriminate himself; but it does not follow that a 
failure to answer an accusation or question when an answer 

` could reasonably be expected may not provide some evidence 
in support of an accusation. Whether it does will depend upon 
the circumstances.” 


There may be little point in strengthening the right to silence 
vis-d-yis the police if it remains an empty right in court, an argu- 
ment which perhaps suggests, although it is a criticism not of 
Fisher but of the specificity of inquiries, that recommendations 
on change at one stage of the criminal justice system cannot be 
effective in isolation from the whole process. 

13 R, v, Roberts [1970] Crim.L.R. 464 is cited (p. 161) to give some support from 


Sete ao aig alae es ran a 
himself points out, the view in Roberts is hedged around with qualifications and 
provisos, 


13 M. Zander, “ Access to a solicitor in the police station ” [1972] Crim.L.R. 342. 


shat hs had accepted 1o Laaa, es the fdas Gl that he pectic: silence could 
indicate guilt was to short-circuit the intellectual process which had to be followed ": 
[1976] 1 W.L.R. 585, 590. 15 [1976] 1 W.L.R. 585, 589. 
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There are also more fundamental problems involved though, 
both social and legal Recommendations like a public defender 
system need to be set in the context of how bureaucracies operate 
and how public defenders may not act for long as crusaders for 
the accused but become incorporated into a system geared to easy 
processing and conviction, as research in America shows.’* On 
the legal front, reform has to be set in the context of two basic 
problems endemic in the common law method, Fisher states that 
“the sanction for breach of the Judges’ Rules ought to be certain 
and regularty applied. . . . At the moment it is neither ” (p. 17). 
But his actual recommendation leaves it to the discretion of the 
judge. Indeed to do otherwise would be to change the whole 
particularistic, discretionary and post-hoc basis of common law. 
The first problem for establishing civil rights in law then is that 
standards and rules are not pre-set, despite the rhetoric of the rule 
of known law, but decided in court after the event in the light of 
the circumstances of the specific case. This may reflect a particular 
notion of individualised justice with a flexibility for which common 
law is revered, but it does not constitute a very effective method 
of contro. Nor does the practice of accepting the fruit of the 
forbidden tree, that is, accepting evidence despite the fact that 
it has been obtained by illegal means. If the rule of law is a method 
supposed to operate both to control law-breakers and law-enforcers 
this is hardly the way to achieve it, and the fact that court decisions 
have to do both sets up an impossible contradiction. 

The second endemic problem for reform is posed by another 
duality in the functions of the court decision. Decisions not only 
resolve current cases but provide arguments and set precedents for 
future cases, This means that provisos on civil rights appropriate to 
a particular case become abstracted and available for argument 
in all cases, so refining the applicability of the principle, and tending 
to whittle the right away. This tendency may not be chance but 
inherent in the legal structure, too, linked into the contradiction 
between the court functions of upholding not only substantive but 
also procedural law, of controlling both law-breakers and law- 
enforcers. Faced with a well-managed case suggesting irrefutable 
guilt of the criminal in the dock who can be surprised if the 
judges opt to overlook the transgressions of the policeman in the 
witness-box? But in a system where decisions are also precedents 
it is not just the case but the law which is being decided and sub- 
stantive law is being upheld only at the expense of procedural law. 

Recommendations for changes in the law must therefore be seen 
as themselves subject to future change, future change which, if the 
development of case law on legal procedure is anything to go by, all 
too often means a whittling away of the original principle. The 





16 æg. J, Skolnick, “ Social control in the adversary system ” Journal of Conflict 
Resolution 11, 59 (1967). 


July 1978] REPORTS OF COMMITTEES 463 


spirit lingers in the rhetoric of justice but the qualifications and 
provisos of common law, some of which have been documented 
above, render it ineffective. Reform, in short, cannot be expected 
to work for long unless it digs deep into the basic structure and 
assumptions of the legal system itself, and commendable as many 
of the Fisher Report’s recommendations may be, they have to be 
set in this context. 
DOREEN MCBARNET. 


NOTES OF CASES 


PRICE COMMISSION REPORT ON CADBURY SCHWEPPES Foops LTD.— 
GROCERY PRODUCTS 


The control of price discrimination 


Tue Price Commission has been given power by the Price Com- 
mission Act 1977 to make reports recommending that the Secretary 
of State should restrict prices and charges so far as appears to 
the Commission to be consistent with the making of adequate 
profits by efficient suppliers of goods and services. In its Report on 
Cadbury Schweppes Foods Ltd.—Grocery Products,’ it concluded 
that the prices charged by a particular subsidiary were not exces- 
sive, but the Commission did disapprove of two pricing practices 
widespread in the grocery trade on the ground that they were 
discriminatory. 


Overall Profits 


The amount of the price increase notified to the Commission 
by C.S.F. for a wide range of grocery products was due in large 
part to the very large increase in its cost of buying cocoa.” The 
Commission found, however, that the company had on average 
over a period of years managed to buy at prices significantly below 
the market level and had not sought to take advantage of this by 
raising the prices of cocoa-based products to the full extent the 
market would bear. It looked to C.S.F.’s profits ° expressed both as 
a percentage of turnover and of capital employed,‘ but in looking 
to the overall level of profit used the latter figures, presumably 
because profit on turnover is irrelevant unless it is known how fast 
stock is turned over. The Commission found that the percentage 
rate of profit on capital employed was far lower than the percen- 
tage for the Cadbury Schweppes group as a whole and, more to the 
point, it also found that in 1974 and 1975 respectively, C.S.F. had 
earned profits of 46 per cent. and 54 per cent. on capital 
employed, when the average for quoted companies in food manufac- 
ture and distribution was 15-85 per cent. and 17-47 per cent. Con- 
sequently, it is not surprising that the Commission found that 
Sia age E a ee 


3 is. the profits of the subskHary. supplied to or by other com- 
panies in the group were charged at full costs, without any t margin, an adjust 
ment to capital costs to allow for this would result in an return of only 


0-2 per cent.—para. 6.14-21. 
4 In several of its investigations the Commission has looked to the level of profits 
expressed as a percentage of capital employed. 
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profits were not excessive. Since it considered that the subsidiary 
was efficient, it followed that prices were not excessive. Since the 
company being investigated was earning such modest profits the 
problems of evaluation were not as acute as they might have been 
had the company been more profitable. 

Nevertheless, the writer is very sceptical about the ability of 
any outside body to assess the efficiency of a firm, except at the 
extreme, and the Price Commission unlike the Monopolies Com- 
mission, has only three months for its investigations.’ The prob- 
lems of deciding what rate of profit would suffice to attract effi- 
cient firms into the industry are also fraught with difficulties: 
the assessment of a premium for risk; the valuation of capital in 
periods of rapid inflation; the apportionment of joint costs and 
profits between the products and market subject to the inquiry 
and those not so subject; and the ascertainment of the level of 
profits earned by competitive firms.‘ 


Price Discrimination 

My reason for writing about this particular report, however, is 
the Commission’s suggestion that the food manufacturing industry in 
general should consider two examples of price discrimination. 


“5.11 Section 2 of the 1977 Act requires us to have regard to 
efficiency and competition; the structure of prices set by a firm 
with market power may have adverse effects on both. Ineffi- 
ciency may arise when prices are not based on costs, and while 
firms in competitive markets may charge different prices if the 
cost of supply so justifies, they will not be able to make custo- 
mers or groups of customers contribute disproportionately to 
their profit targets. Because the costs of supplying the three 
of customers’ differ considerably we think it more appro- 
priate to examine profitability by customer group, rather than 
the prices charged, and this we do in para. 6.5. However, we think 
it right to comment on the two components of the pricing struc- 
ture which seem to us to conflict with the objectives set out in 
section 2 of the 1977 Act.’ 
5.12 The first is the overriding discount.’ Our view is that 


5 The Commission has occasionally acknowledged that in three months, and on a 
it could not make extensive efficiency audite—e.g. Tate and 


various private sectors of the economy. The Price Commission, A pub- 
lished figures, and, unlike M Commission tly, made no adjust- 
ments for inflation. It did however, look to figures on a Current 

basis in Metal Box, cited note 7 below, at para. 4.13. Ever Ready Company (Great 


i 


, March 13, 1978, H.C. 284. The latter was one 
recommended 


of the few reports in which the Commission that prices be 
to it was more important to give the company the benefit of any adjustments that 
might affect the result. 7 It supplied own brands and caterers. 


466 “THE MODERN LAW REVIEW [VoL 41 


granting discounts which are reasonably related to actual or 
potential cost savings are in accord with the need to promote 
greater efficiency, but those which tie a customer to the supplier 
are not. In certain circumstances overriding discounts may do 
the latter. In view of their potential to restrict competition we 
think they should be discontinued. 
5.13 The second is the granting of trade bonuses.’ It does not 
appear to us that they are reasonably related to cost savings, and 
because of their discretionary nature they may also have the 
ential to favour larger customers at the expense of smaller. 
e think that C.S.F. should consider replacing these bonuses 
with discounts that reflect cost savings and which are not 
discretionary.” 

In what circumstances may overriding discounts, or other forms 
of discrimination, not be in accordance with the need to promote 
greater efficiency? In its report on Metal Box Limited—Open Top 
Food and Beverage Cans and Aerosol Cans™ the Price Commis- 
sion stated that it was concerned to see that prices reflected cost 
differences, since the short-term competitive pressures were weak— 
Metal Box had a 70 per cent. share of the market and was protec- 
ted by barriers to entry: as the cost of transport limited the 
clientele that could be served from a factory, it would be less pro- 
fitable for a new entrant to build a factory which it would not be 
possible to use fully at first. In that report, the Price Commission 
condemned the uniform delivered prices charged for aerosols, 
which led to some buyers subsidising others and discouraged 
customers at a distance from switching to other suppliers, thus 
raising barriers to entry. 

Overriding discounts may have some of the effects of a require- 
ments contract lasting for the period over which loyalty is assessed. 
The buyer has a strong incentive not to buy part of his require- 
ments elsewhere so long as he is not sure whether he will achieve 
his target volume. Overriding discounts, however, rarely apply” 
over a period greater than a year, so are like a series of attenuated 
Tequirements contracts of that duration. Moreover, it may be 
economical for a supplier to reward loyalty, since the loyalty of 
customers facilitates the planning of production and distribution. 
This can hardly have had a very substantial foreclosing effect on 
potential competitors of a supplier. 

Tt is true that the Monopolies Commission, when considering 
the pricing policies of firms, has habitually stated that dominant 
firms should, as far as is practicable, charge different classes of 
customers in accordance with the differences in the costs of supply- 
ing each. In its Report on the Supply of Metal Containers,” for 
instance, it condemned overriding discounts on the ground that 
they made it more difficult for a new entrant to establish a plant 

10 A trade bonus was given to encourage promotion, to a dealer who agreed to 


take a smaller margin. 
11 H.C, 135 (1978). 13 H.C. 6 (1970). 
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successfully. But Metal Box enjoyed a large percentage share of 
the market, and was protected by high entry barriers. 

In its report on C.S.F., the Price Commission does not state in 
what circumstances overriding discounts may materially distort 
competition. We are not given an analysis of the market, such as 
is habitual in Monopolies Commission reports." In the absence 
of a finding of significant barriers to entry protecting a concen- 
trated market of which C.S.F. enjoyed a large share, why should 
the Commission have cast aspersions on the grant of overriding 
discounts in the food industry, and suggested that the food manufac- 
turing industry generally should reconsider them? ™ 

Such a suggestion by the Price Commission cannot be safely 
ignored. If the price increases of C.S.F. or of another manufacturer of 
groceries are investigated and nothing has changed, the Commission 
might refuse to make any allowance for these discounts when deciding 
whether the undertaking being investigated is charging prices higher 
than those at which an efficient supplier could make an’ adequate 
profit.* Yet to follow the recommendation has its dangers too. 
“ Reconsideration by C.S.F. and the trade ” seems to imply discussion, 
and discussion by those supplying groceries that might result in price 
rises, at least to some customers, through the elimination of discounts 
might lead to an agreement subject to registration under the Restrictive 
Trade Practices Act 1976. There is an exception under section 28 and 
the Third Schedule for agreements “ expressly authorised by an 
enactment, or by any scheme, order or other instrument made under 
an enactment.” The Report of the Commission is probably an 
“instrument,” which means merely something in writing, but 
according to the ejusdem generis tule, it should probably be con-` 
strued in the light of the words “ scheme” and “ order,” in which 
case it may well be limited to documents that create legal duties. 
This report does not even make a recommendation such as would 
enable the powers of the Secretary of State to be exercised. More- 
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over, it is thought that the words “ expressly authorised ” should 
be narrowly construed to cover the case when the particular agree- 
ment is specifically authorised, and not obliquely encouraged in 
general terms. Certainly, before pursuing the recommendation of 
the Price Commission, food manufacturers would be wise to con- 
sult the Director General of Fair Tading.** 

It seems surprising that the Price Commission, a government 
body created in an era of inflation to influence prices and charges 
downwards, should encourage a whole industry to collaborate to 
eliminate one form of price competition between suppliers, without 
even mentioning the Restrictive Trade Practices Acts. The recom- 
mendation of the Price Commission is reminiscent of the American 
Robinson Patman Act, under which differential prices to traders 
operating in the same market have been condemned unless they 
reflect the exact amount of a cost saving. The United States De- 
partment of Justice has recently and trenchantly condemned the 
experience under that Act, which prohibits price discrimination 
generally, as contrary to United States competition policies.” The 
condemnation of price discrimination by a dominant firm, which 
forecloses new entry by tying customers or suppliers, as mono- 
polisation contrary to section 2 of the Sherman Act, however, has 
not received similar criticism. Yet the Price Commission makes no 
distinction between those markets where C.S.F. had substantial 
market power and those where it did not. 

It is hoped that anti-discriminatory laws will not be developed 
ad hoc by the Price Commission without any clear statutory man- 
date. The Robinson Patman Act has not been successful in pro- 
tecting small businesses. Large dealers are usually in a position to 
encourage some manufacturers to supply only large firms or to 
supply them with differentiated own-brand products that are not 
supplied to small buyers. Moreover, they can make their own pro- 
ducts if unable to buy at sufficiently low prices. The Act has 
hindered small dealers from amalgamating their market power 
through group buying. Powerful buyers hesitate to negotiate 
strongly for price reductions that might be discriminatory. The 
‘Act, and the stratagems devised to avoid it, have significantly dis- 
torted competition in ways probably more serious than the dis- 
crimination it was intended to abolish. 

In its Report on C.S.F. the Commission also stated ** that 


“Trade bonuses do not appear to us to relate to cost savings, 
and they have the potential to favour large customers. We think 
we 


the 
embarrassing conflict of competence between the court and 
11 Report on the Robinson Patman Act, 1977. See also 
House Task Force on Antitrust Policy, Neal Re 
Report of the Task Force on Productivity and Competition—The Stigler 
1969. 
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that the company, and also the trade, should consider replacing 
these bonuses with discounts which reflect cost savings and 
which are non-discriminatory.”’ 


This advice to “the trade ” also envisages an agreement to which 
the Restrictive Trade Practices Act 1976 applies, and is even more 
redolent of Robinson Patman. We are told of no evidence that 
bonuses to encourage dealers to promote a product by sacrificing 
part of their normal margin in return for a lower price were not 
also granted to other buyers, nor why such a bonus, magnified by 
the dealer accepting a narrower margin promotes competition or 
helps consumers less than cost-related discounts. It may, for 
instance, generate more sales per pound spent than do other 
forms of advertising and is a form of competitive pricing. On the 
other hand, if the bonus does reward large firms for their size, 
then less efficient large firms may expand or survive at the expense 
of smaller, more efficient ones. To an outsider it looks as if the 
bonus scheme may have produced both benefits and costs, in which 
case it is surprising that it should be condemned without the size 
of these opposing economic forces being quantified. 

One aspect of discrimination was not condemned in this report, 
because of its small effect, although it has been condemned in 
other reports by the Price Commission.’* Uniform delivered pric- 
ing was not condemned since delivery costs were estimated at only 
3-4 per cent. of sales value, and the administrative costs of requiring 
the introduction of a zoning system were not warranted (para. 
5.15). 

The Price Commission did consider another possibility of price 
discrimination, but the report found that it did not in fact exist. 
Despite substantial price differences, the Commission was satisfied 
that profits derived from the three main types of customer—retail, 
catering and private label—were similar.” But other examples of 
profit differentials were not questioned: no point was made of the 
finding at paragraph 6.6 that 


“ products groups have different profitabilities; some are sub- 
stantially more profitable than others. Product groups also have 
different market shares. C.S.F. have assured us that it is not 
their poticy to increase prices most in those markets where they 


19 Metal Box, in which the Price Commission objected that it subsidised some 


discourages customers at a distance from the plant from switching supplier, so 
increasing the barrier to ontry. In that industry, however, freight was a far grea 
proportion of the delivered cost of the product, and Metal Box had a large market 
share, protected by high entry barriers. 


objected to the “marked disparity of profit margin on sales to some of the com- 
pany's largest customers in contrast to the margins earned on tho sale of the rest 
of its containers ” (para. 0.12), although it accepted that cost differences could not 
be precisely quantified (para. 1.21). 
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are less restrained by competition. We examined their 1978 
budgeted figures which supported this statement.” 


Nor did it consider how far volume discounts were cost justified. 

In several of its reports, the Price Commission has criticised 
some forms of price differentiation, while hardly dealing with 
others. It is disturbing that a statutory body should be attempting 
to control the widespread commercial practice of price variation 
under the very general words of section 2, without a careful pub- 
lished analysis of the public benefits and detriments of doing so 
in an inflationary era, and whether or not it has found that the 
firms discriminating have significant market power. 

The Monopolies and Mergers Commission is currently consider- 
ing a general reference of “Discounts to Retailers,” a practice 
defined to consist of discriminatory prices and terms. It might 
have been more sensible to await the report before casting asper- 
sions on some forms of price discrimination, without appraising 
others, in a particular industry. Until now, Parliament has refrained 
from legislating against the practice. It may be replaced by other 
practices which may be more harmful, and any control is likely 
to reduce the flexibility of firms’ pricing strategy and so reduce 
competition at its most sensitive point. 

VALENTINE KORAH. 


TRADE DISPUTES AND THE LABOUR INJUNCTION AGAIN 


CONTRARY to what might have been expected following the rein- 
forcement of the “ golden formula ” defences’ by the Trade Union 
and Labour Relations (Amendment) Act 1976, 1977 was a year of 
considerable judicial activity in the area of industrial conflict. From 
the Court of Appeal decision in Gourlet ° in January to the House 
of Lords decision in Grunwick ? in December, collective labour law 
generally was frequently headline news. That this should have hap- 
pened so soon after the restoration of the pre-Industrial Relations 
Act 1971 abstentionist framework for collective labour relations 
in 1974 is not just ironic. It also shows that the judicial erosion of 
this framework in the 1960s was not something which could be 
easily remedied by reinforcement of the Trade Disputes Acts.‘ 
Beaverbrook Newspapers Ltd. v. Keys* is but the latest in what 
is now a significant body of recent case law which demonstrates 
the vulnerability of the 1970s version of this framework in two 


i _—__—__§ 

1 Le, those defences limited by the phrase “ ey ey eg acacia 
trade ” which is generally known as the “ golden form 

2 [1977] 1 All E.R. 696, reversed by the House of Lords [1977] 3 All E.R. 70. Seo 
Simpson (1978) 41 M.L.R. 63. 

3 [1978] 2 W.L.R. 277. 

4 Seo Wedderburn, The Worker and The Law (2nd ed., 1971), Chaps. 7 & 8, 
especially pp. 374-387. 
8 [1978] I.R.L.R. 34 (C.A,). 
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key areas: the protection of the golden formula and the availability 
of the labour injunction.’ 

A pay dispute between the Daily Mirror and its journalists 
resulted in non-publication of the Mirror. The plaintiffs therefor 
decided to publish extra copies of the Daily Express. This became 
impossible after an order from the defendant, general secretary of 
the Society of Graphical and Allied Trades (SOGAT), which 
required SOGAT members not to handle or distribute these extra 
copies. An application for an interlocutory injunction to restrain 
him from inducing Express employees who were SOGAT members 
to refuse to handle or distribute such quantities of the paper as 
the plaintiffs might reasonably direct was refused by Cusack J., 
but allowed the following day by the Court of Appeal. 


The golden formula 


The defendant’s main argument was that he was protected 
against liability for inducing breach of contract by section 13 (1) 
of the Trade Union and Labour Relations Act 1974 (TULRA), 
because he acted in contemplation or furtherance of a trade dis- - 
pute. In order to establish a defence based on the golden formula 
it is first necessary to establish that a trade dispute as defined in 
section 29 of TULRA either existed or was imminent.’ It was 
agreed that the dispute between the Mirror and its journalists was 
a trade dispute. The defendant argued that there was a further 
trade dispute over whether an agreement between the Express and 
SOGAT’s Express chapel meant that Express employees were 
bound by the terms of their employment to handle extra copies. 
The court did not accept that there was any such dispute between 
the plaintiffs and their employees, either actual or in contempla- 
tion.* It is hard to evaluate the judgments on this point as the 
nature and content of the chapel agreement is not clear from the 
report. Nor is it clear whether observance of the agreement was 
raised at any stage in the dispute before the court hearing.* 

However, on the general question of when there is a trade 
dispute, Lord Denning’s reference to his dictum in Hearn, where 
he suggested that coercive interference was not a trade dispute,’ 
is noteworthy. In Keys he apparently modified this view in stating 
that coercive interference with a man’s freedom of trade or action 

€ As well as Gouriet soo B.B.C. v. Hearn [1977] LR.L.R. 269 and 273 (C.A.) and 
Exarmite Lid. v, Whittaker [1977] I.R.L.R. 312 (C.A.), both noted by Wedderburn 
(1978) 41 MLR. 80. 

7 On the golden formola generally see Simpson (1977) 40 MLL.R. 16. 

$ See Goff LJ. [1978] I R-LR. 34, 37. 

° But in any erent Cumming-Bruce LJ.'s apparent reasoning, that there was no 
dispute because the defendant was unable to show that the plaintiffs had in fact 
broken the agreement, cannot be supported. It is notable that all discussion of this 
issuc in the judgments assumes that any provisions in the chapel agreement which 
were relevant to the emp!oyees’ contractual obligations would have been ted 
into their contracts of employment. 10 [1977] LR.L.R. 273, 275. 
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is unlawful “ unless it can be excused as being in contemplation or 
furtherance of a trade dispute.” ™ As has been pointed out, most 
labour disputes involve coercive action. It cannot have been the 
legislative intention that only the minority which do not should 
be capable of falling within the trade dispute definition. Since his 
judgment in Keys at least admits of the possibility that a dispute 
involving coercive interference could be a trade dispute, Lord 
Denning’s “ development ” of his views on this point is to be 
welcomed. 

Contemplation or furtherance: As the defendant failed to estab- 
lish that there was a trade dispute between the plaintiffs and their 
employees, this part of the case turned on whether he could estab- 
lish that he acted in furtherance of the trade dispute at the Mirror 
by seeking to deprive the proprietors of the Mirror of the argu- 
ment that if the journalists’ strike there was not settled, the Mirror 
would be driven out of business, Goff L.J. considered however 
that this was not what he thought he was doing when he gave the 
instructions in question. The defendant’s own affidavit evidence 
supported this conclusion since in it he doubted whether Mirror 
readers would buy the Express as first alternative to the Mirror.’ 
Cumming-Bruce L.J. reached the same conclusion for similar 
reasons.’ This approach is a clear demonstration of the motive 
limitation in the phrase “in contemplation or furtherance”: an 
individual cannot claim that he acted in contemplation or further- 
ance of a dispute unless his acts were taken “in expectation of or 
with a view to the dispute or in support of one side to it.” ** 

Lord Denning’s approach was different. In his view “in order 
that an act should be done in furtherance of a trade dispute, it 
must be directly in furtherance of it. You cannot chase conse- 
quence after consequence after consequence in a long chain and say 
that everything that follows a trade dispute is in furtherance of it.” 
The action of the Express was a consequence of the Mirror trade dis- 
pute and the defendant’s acts were “a consequence of a conse- 
quence ” and not in furtherance of that dispute.** Two comments 
can be made about this analysis. First, there is no more justification 
for reading “ directly ” into this part of the golden formula than 
there is for reading it into the trade dispute definition before the 
words “ connected with.” In White v. Riley" the Court of Appeal 
rejected the suggestion that “ directly ” should be incorporated in the 

11 [1978] LR.L.R. 34, 36. Cf. The Times Law report, November 30, 1977. 

18 See Wedderburn (1978) 41 M.L.R. 80, 83. 

13 [1978] IRLR 34, 37. Nor per Goff LJ. ibid. was the alleged dispute at the 

what the defendant “ had in mind.” 

14 Ibid. at pp. 37-38. Unlike Goff LJ., Cumming-Broce LJ. found that the 


defendant did have the alleged—but in his view non-cxistent—dispute between the 
and SOGAT members in mind. See ibid. at p. 38, where he cited another 


Simpson (1977) 40 MLL.R. 16, 27. 16 [1978] IR.L.R. 34, 36. 
i [1921] 1 Ch, 1. 
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definition at this point.** Secondly, the fact that Keys’ acts were a 
consequence of those of the plaintiffs should not of itself preclude 
their also being found to be in support of one side to the Mirror dis- 
pute. On the facts Goff and Cumming-Bruce L.JJ. found that this 
was not the case. Most industrial action is a consequence of acts by 
employers. A literal application of Lord Denning’s interpretation 
of the formula would therefore mean that an individual who 
organised industrial action would rarely be able to establish that 
he acted in contemplation or furtherance of a trade dispute. 
Where, as in Keys, he was not a party to the trade dispute, it 
would appear to be impossible to do so.'* It is therefore vital to 
the integrity of the golden formula that Lord Denning’s approach 
should not be adopted; the reasoning of Goff and Cumming-Bruce 
LJJ. is to be preferred. 


The labour injunction 

In Hearn, Scarman L.J. suggested a three stage approach to 
applications for interlocutory injunctions in labour disputes.” It 
was in considering the balance of convenience, the second stage, 
that the Court of Appeal in Keys differed from Cusack J.” He 
considered that the status quo would be preserved by not granting 
an injunction, taking the status quo to be normal production of 
the Express without any extra copies.** This would appear to be a 
reasonable interpretation of the status quo in an industrial relations 
sense.** However, neither Lord Denning nor Goff LJ. agreed with 
it; Goff L.J. on the grounds that the plaintiffs were acting in a 
normal commercial way in seeking to meet the demands of the 
public and newspaper retailers.* 

The interests of the retailers and the public qua newspaper 
readers formed a novel additional ground for finding that the 
balance of convenience favoured granting an injunction, as is 
invariably the case in labour disputes.* Lord Denning’s view that 

18 Overruling Valentine v. Hyde [1919] 2 Ch. 129 on this point. Seo Simpson 
(1977) 40 M.L.R. 16, 17. 

1% It would probably be cesier for a party to the dispute to establish that acts 
which contributed to creating the dispute were taken in contemplation or furtherance 
of it. 20 [1977] IRL.R. 273, 277. Seo Wedderburn (1978) 41 M.L.R. 80, 82. 

21 No reference to the three stage approach as such was made in any of the 


jodgments, Cumming-Broce LJ. made no reference to any of the stages. The only 
Teference to the first stego was Lord Denning’s cryptic observation that be did not 


23 Cf. Lord Denning’s reference to Cusack J.’s granting an injunction to restrain 
nd its normal production [1978] IR.L.R. 34, 36. This 


Ẹ 
i 
i 
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be an error. 

On the status quo issue in this sense see Anderman (1975) 4 ILJ. 131. 

M [1978] IRL.R. 34, 37 Lord Denning made the same point, ibid. at p. 36 in 
rejecting tho defendant's argument that he was acting in furtherance of the Mirror 


25 Seo Davies and Anderman (1973) 2 LLJ. 213. In Keys, neither Lord Denning 
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the public should not be made to suffer at the hands of the con- 
testing parties?* would make doubly certain that the balance of 
convenience favoured granting an injunction in a whole range of 
labour disputes including all those in areas concerned with 
provision of services direct to the public. 


After Keys, the doubtful validity of the view that legislation 
since 1974 has almost totally excluded the law from the area of 
industrial conflict has been fully exposed. 

R. C. SIMPSON. 


SELF-APPOINTED AGENTS: 
ENGLISH y. DEDHAM VALE PROPERTIES LTD. 
Waar is the liability of a self-appointed agent to the principal he 
adopts? The question was considered recently by Slade J. in English 
v. Dedham Vale Properties Ltd.* 

The case concerned “ Rusty Tiles” the home of Mr. and Mrs. 
English. The four acres of ground on which it stood would have 
been ripe for development but for the refusal of the planning 
authority to grant planning permission. Mr. and Mrs. English 
decided, nevertheless, to sell the property for what they could, and 
agreed a price of £5,750 with Dedham Vale Properties in May 1971. 
Contracts were not exchanged until Mid-July. One week before 
exchange and the day after the plaintiff’s solicitor indicated that the 
Englishes were ready to exchange, an employee of Dedham Vale, 
on the instructions of the managing director,’ applied for planning 
permission for part of the plot. The application purported to be 
made on behalf of Mr. and Mrs. English, though they knew 
nothing about it. The explanation for this move seemed to be 
section 16° of the Town and Country Planning Act 1962. An 
applicant for planning permission must either certify that he is 
the owner of the property in question (s. 16 (1) (a)) or that the 
owner has been notified (s. 16 (1) (b) ). Because contracts had not 
yet been exchanged, Dedham Vale, were in no sense the owners of 
the property, but because the application purported to be on the 
Englishes’ behalf, the statute did not require them to be notified 
of the application or informed of its outcome. 

The planning permission was granted in October 1971 and com- 
pletion took place in December of that year. The court found that 
it was not until after completion that Mrs. English learnt about 
nor Goff LJ had any doubt that looked at simply as a matter of damages, an 
injunction should be granted [1978] I.R.L.R. 34, 36 and 37 respectively. 

36 [1978] LR.LR. 34, 36. 

1 [1978] 1 All E.R. 382. 

23 Tho defendants did not wish the planning authority to know that they had any- 


thing to do with the application (p. 389). 
4 Seo now s. 27, Town and Country Planning Act 1971. 
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the application. When she did so, she commenced proceedings for 
damages for fraudulent misrepresentation as to the prospects for 
planning permission. Slade J. rejected the allegation of fraud 
but he had allowed an amendment to the statement of claim to 
permit the plaintiff to seek an account of the profits made by the 
defendants in breach of their obligations as self-appointed agents: 
it was this claim which became the crux of the action. 

The defendants denied that there was any general principle 
requiring a self-appointed agent to account for his profits, They 
admitted that in three perticular instances, persons who purported 
to act on behalf of others had been required to account, but in 
each case there had been a fiduciary duty which pre-existed the 
transaction in question. In this case, prior to the submission of the 
planning application, Dedham Vale owed no fiduciary duty at all 
to Mr. and Mrs. English; their duty, if any, could only arise from 
the submission of the application on behalf of the Englishes. 

See J. rejected this distinction and held that: 


“ (1) Where during the course of negotiations for a contract for 
the sale and purchase of property, the proposed purchaser, in 
the name of, and purportedly as agent on behalf of the vendor, 
but without ‘the consent or authority of the vendor takes some 
action ee ae to the property (whether it be the making of a 

PEE ie lication, a contract for the sale of the property, or 
) which, if disclosed to the vendor, might reason- 
cise he a oe a 
whether or not to conclude the contract, a fiduciary relationship 
in my judgment arises between the two parties. (2) Such 
fiduciary relationship gives rise to the consequences that there 
is a duty on the proposed purchaser to disclose to the vendor 
before the conclusion of the contract what be has done as the 
vendor’s purported agent, and correspondingly, in the event of 
non-disclosure, there is a duty on him to account to him for 
any profit made in the course of the purported agency, unless 
the vendor consents to his retaining it. In such circumstances, 
the person who, for his own private purposes, uses the vendor’s 
name and purports to act as his agent cannot reasonably com- 
in if the law subjects him to the same consequences vis-d-vis 
‘ alleged principal as if he had actually had the authority 
which he purported to have.” 


The result appears just, but the notion of a general fiduciary 
duty owed by self-appointed agents does raise a number of 
questions. 

If an “agent” acts beyond his authority, or a person who has 
never been appointed an agent assumes the role of one, the custo- 
mary way for the “ principal ” to take advantage of the transaction 
is to adopt it by ratifying it. The ratification will relate back to the 
transaction itself so that the principal can sue and be sued upon it. 
Since the relationship of agency has been created retrospectively, 
the agent will owe a fiduciary duty to the principal in relation to 
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the transaction and any benefit acquired under it. In turn, the 
agent can Claim an agent’s indemnity and (if in good faith) pos- 
sibly a right to remuneration. The agent will also be freed by the 
ratification from any liability to the third party on the agent’s 
implied warranty that he has authority to act on his principal’s 
behalf. 

Slade J. considered ratification but, without saying so expressly, 
implied that it would only have been possible for the Englishes to 
ratify if they had found out about the planning application before 
contracts were exchanged, 

This is puzzling. A “ principal,” it is true, must be competent 
to act at the time of ratification, but Mr. and Mrs. English were 
of the necessary age and had the requisite mental capacity to be 
competent to ratify when they did learn of the planning permission. 
By that time, they were no longer the owners of Rusty Tiles, but 
their competency cannot turn on that. The certificate required 
by section 16 (1) (a) and signed on their behalf stated that “the 
applicant is . .. the estate owner in respect of the fee simple” 
(emphasis added). At the time of the application, Mr. and Mrs. 
English were the estate owners. Although the contract of sale 
would give Dedham equitable title to the property, and the convey- 
ance the legal title, these events cannot prevent ratification. A 
principal can lose his right to ratify the act done on his behalf if, 
since the act, property rights have become vested.* This rule, how- 
ever, must relate to the vesting of rights in third parties. The self- 
appointed agent cannot plead the vesting of rights in himself as a bar 
to ratification. There seems to be no reason why Mr. and Mrs. English 
could not have ratified Dedham Vale’s application and thereby 
imposed retrospectively on them an obligation not to profit from 
their agency. On ordinary agency principles Mr. and Mrs, English 
would then have been able to compel Dedham Vale to account 
for the increase in value of the land due to the grant of planning 
permission. 

Mr. and Mrs. English never expressly ratified the application but 
ratification may be implied. In Lyell v. Kennedy,’ a House of 
Lords decision referred to by Slade J., the “ principal” was found 
to have impliedly ratified his self-appointed agent’s acts by com- 
mencing an action against the agent for moneys collected in the 
the course of the “agency.” The Privy Council in Commercial 
Banking Corporation v. Mann * confirmed that the commencement 
of an action can amount to implied ratification. 

The position of Mr. and Mrs. English would have been no 
different if Slade J. had based his decision on ratification rather 
than a general fiduciary duty owed by self-appointed agents, but 
in other situations the difference could be critical. 

4 See e.g. Dibbins v. Dibbins [1896] 2 Ch.D. 348. 


5 (1889) 14 App.Cas. 437. 
* [1961] A.C. 1. 
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As already mentioned, ratification will not only impose retro- 
spectively a fiduciary duty on the agent, but it will also expose the 
principal to suit by the third party. If for instance, Dedham Vale 
had purported to sell Rusty Tiles as agent, and had received a 
deposit from the purchaser, the Englishes by ratifying could have 
obtained a right to the deposit, but they would also have been 
bound by the contract of sale. However, a general fiduciary duty 
owed by a self-appointed agent (independently of ratification) sug- 
gests that there is a way by which the principal could claim the 
benefit of the self-appointed agent’s acts without being bound by 
any burden. 

Such a course would surely not be permitted. There are two Privy 
Council decisions (Commercial Banking Co. v. Mann and Union 
Bank of Australia v. McClintock") which make it clear that a 
principal cannot reprobate and approbate. If a person, on whose 
behalf the agent has purported to act, can ratify and if ratification 
would impose significant liabilities on the principal, then the prin- 
cipal should be put to his election of accepting the benefit and 
liabilities or of washing his hands of the whole transaction. 

But Slade J.’s general principle that self-appointed agents must 
account is important where the “ principal” is unable to ratify. 
As already mentioned a person cannot ratify transactions entered 
into on his account unless he was competent at the time of trans- 
action. Thus in Kelner v. Baxter, a company could not ratify a 
contract for the purchase of wine entered into on its behalf before 
it was incorporated. If the wine were delivered to the agent, Slade 
J.’s principle would give the company the right to demand that 
the agent account for the wine. If the wine was not paid for, the 
seller should be able to recover the goods in specie from the com- 
pany or a reasonable price on quantum valebat.’ The seller of the 
wine will, in addition, be able to recover any further loss in an 
action against the purported agent for breach of warranty of 
authority. The company here then is no better off for Slade J.’s 
principle. However, not every unauthorised act will leave a third 
party dissatisfied, 

If the agent in Kelner had paid the wine-merchant and the wine 
had subsequently appreciated in value, Slade J.’s principle would 
allow the company to compel the agent to account, The company 


sion as such (for he would never have been their agent in the 
strict sense) but some remuneration for his skill and perspicacity 
(on the lines of the payment ordered to be made to Tom Phipps 
and Tom Boardman in Boardman v. Phipps *°). It is in this situa- 
tion that a fiduciary duty of self-appointed agents would be both 

T [1922] 1 A.C 240, t (1886) L R. 2 C.P. 174. 


° Sco Goff and Jones, The Law of Restitution, p, 269, 
10 [1967] ? A.C. 46, 
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important, in giving a remedy where ratification can give none, 
and beneficial, in giving a principal access to a benefit which is 
unlikely ™! to be stripped from him by a dissatisfied third party. 

Subject to these qualifications, it is submitted that this is a 
desirable new equitable remedy. But, it does seem to be a new 
departure. Slade J. relied on the Court of Appeal decision in 
Boardman v. Phipps“ which did characterise Tom Phipps and 
Tom Boardman as self-appointed agents and as such under a 
fiduciary duty to account. However, as the defendants pointed 
out, the House of Lords shied away from considering the nature 
or duties of a self-appointed agent and traced Boardman’s = 
liability back to his pre-existing fiduciary duty as solicitor and 
actual agent for the trustees."* Slade J. and the Court of Appeal 
in Boardman relied on Lyell v. Kennedy, but in that case the 
House of Lords were careful to find that the principal had ratified 
the agent’s acts by commencing the action against him, and thus 
the agent was liable under the ordinary principles of ratification. 
The American Restatements of Restitution ** and Agency (2nd) ** 
both make the self-appointed agent’s duty to account dependant 
on the principal’s ratification. 

ANDREW NICOL. 


DRUNKENNESS, CONSTRUCTIVE MANSLAUGHTER AND 
SPECIFIC INTENT 


Tue facts of the recent Court of Appeal decision in O’Driscoll* 
were unexceptional. The court’s conclusions were predictable. How- 
ever, the case is of interest for two reasons. First, it establishes that 
in certain circumstances drunkenness can be a defence to a charge 
of manslaughter. Such a proposition appears to run counter to the 
views of their Lordships in D.P.P. v. Majewski.” Secondly, this is the 
first Court of Appeal decision to consider Majewski and, in particular, 
the meaning attributed by their Lordships to the term “ specific 
intent.” 


Drunkenness as a defence to manslaughter 


Even prior to Majewski it was well established that drunkenness 
was not a defence to a charge of manslaughter because manslaughter 


of recovery. 
13 Tom Phipps’ position may have been different but he turned down the oppor- 
in the Court of Appeal to fight his case on an independent basis. 
14 [1966] 3 All ER. 721, 741, 745, 753, though the judgments yield no clear ratio. 
See Fridman " Establishing Agency ” (1968) 84 L.Q.R. 224, 236. 
15 § 124, 16 § 408 and § 15 comment (e). 
1 (1977) 65 Cr-App.R. 50. 
2 [1976] 2 Al BR. 142. 
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did not require proof of a “ specific intent.” In Lipman ° Widgery 
L.J. stated: “. . . when the killing results from an unlawful act of 
the accused no specific intent has to be proved to convict of man- 
slaughter, and self-induced intoxication is accordingly no defence.” 

Indeed, one of the few clear rules in a confused area of law, was 
that drunkenness, if established, could at most reduce murder to 
manslaughter.‘ The House of Lords in Majewski clearly accepted 
this view, Lord Elwyn-Jones L.C. going so far as to list some of the 
offences to which drunkenness would be no defence; this list 
included manslaughter.’ 

In O’Driscoll the accused was charged with constructive man- 
slaughter, viz. that he had caused death while committing an unlawful 
act likely to cause some physical harm. After drinking heavily he 
had set fire to the contents of a room with the result that his son 
was badly burned and died shortly afterwards. The unlawful act 
which was the basis of the charge was criminal damage by fire, i.e. 
arson, contrary to section 1 (1) and (3) of the Criminal Damage 
Act 1971. Had the traditional view, approved in Majewski, been 
accepted, there would have been no issue. The accused had com- 
mitted an unlawful and dangerous act; death had resulted; drunken- 
ness is no defence to a charge of manslaughter; there would be no 
doubt as to the accused’s liability. However, the Court of Appeal 
held that drunkenness can be a defence to manslaughter if the 
unlawful act relied upon for the constructive manslaughter requires 
proof of a “ specific intent.” The point turned out not to be material 
as it was concluded that damaging the property of another by fire 
was a crime of basic intent to which drunkenness was no defence. 
But as Waller L.J. expressly pointed out, using the example of the 
unlawful act of damaging property with intent to endanger the life 
of others contrary to section 1 (2) of the Criminal Damage Act 
1971, had the unlawful act relied upon for manslaughter been a 
crime of specific intent, drunkenness could have been a defence to 
manslaughter. 

The illogicality of the Majewski rule has been well exposed else- 
where,’ but given that Majewski represents the law, the decision in 
O'Driscoll is logical. If drunkenness can be a defence to a particular 
unlawful act, then it must also be a defence to a charge of 
manslaughter that is based upon that same unlawful act. 

However this decision poses problems that were not foreseen by 
their Lordships in Majewski. Under the rule in Majewski, and indeed 
ever since Beard, murder has been regarded as a crime of specific 


3 [1969] 3 AI E.R. 410, 415. 

4 D.P.P. v. Beard [1920] A.C. 479; Bratty v. Att.-Gen. for Northern Ireland 
[1961] 3 All RR. 523; Att.-Gen. for Northern Ireland v. Gallagher [1961] 3 AD 
E.R. 299; Howell [1974] 2 All E.R. 806. 

* [1976] 2 All E.R. 142, 151. See also Professor Smith in [1976] Crim.L.R. at 
376; A. Dashwood, “ Logic and the Lords in Majewski ” [1977] Crim.L.R. 532, 536, 
591 


* Professor Smith in [1975] CrimL.R. 572; [1976] Crim.L.R. 375. See also 
Dashwood, loc. cit. 
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intent to which drunkenness could be a defence. But drunkenness 
has never been a completé defence to murder. It has merely had the 
effect of reducing murder to manslaughter. The reasoning behind this 
has never been made very clear. It could be that Beard introduced 
into English law a rule that drunkenness reduces murder to man- 
slaughter in much the same way as provocation automatically reduces 
murder to manslaughter.’ Alternatively, the better view is that 
because murder is a crime of specific intent, drunkenness prevents 
proof of a constituent element of that offence, but the constituent 
elements of the offence of manslaughter are nevertheless established. 
This is because most of the unlawful acts forming the basis of man- 
slaughter charges are unlawful acts requiring only a basic intent to 
which drunkenness is no defence.* If one accepts this latter inter- 
pretation the result now is that, following O’Driscoll, drunkenness 
will not always reduce murder to manslaughter because on the facts 
the unlawful act of the manslaughter might require proof of a 
specific intent. Drunkenness would thus be a defence to both the 
murder and the manslaughter charge. In such a case drunkenness 
would be a complete defence to a charge of murder unless some 
“ alternative lesser criminal charge is available.” * But what “ alter- 
native lesser criminal charge” could be available? The accused 
cannot be convicted of manslaughter for the reasons given. He 
cannot be guilty of the unlawful act which would have been the 
basis of the manslaughter charge because that unlawful act required 
specific intent. He must therefore be acquitted. This, of course, 
is not an insuperable difficulty. Lord Russell of Killowen 1° acknow- 
ledged in Majewski that drunkenness can be a defence even though 
no alternative lesser charge was available—but he, of course, was 
not thinking of murder and manslaughter. This consequence merely 
serves to heighten the absurdity of a rule that permits a defence, 
viz. drunkenness, to be a complete defence to some charges, but 
only a partial defence to other charges without any rational basis 
of distinction between the two. 


Specific intent 

Drunkenness is only a defence to crimes of “ specific intent.” 
The meaning of “ specific intent” has never been satisfactorily 
resolved and doubt and controversy still persist over the term. A 
substantial part of the judgments in Majewski were devoted to an 
analysis of the term but unfortunately their Lordships were unable 
to reach agreement and clarify the law on this point. Perhaps this 


i a Sa a ca pene GT ESS 
1 There are dicta In D.P.P. v. Board (ibid.) that at first sight seem to confirm 
this view: e.g. Lord Birkenhead L.C. at p. 500: «|. a condition of drunkenness 
-. . can only, when tt is available at all, have the effect of reducing the crime from 
murder to manslaughter.” 
3 Lord Birkenhead L.C. in D.P P. v. Beard (ibid.) at p. 500: “ But nevertheless 
unlawful homicide has been committed by the accused ... , and that is man 
n Gallacher Bratty and Lipman (ibid.) all sem to confirm this approach. 
® Lord Russell of Kilowen in Majewski (ibid.) at p. 172. 
10 bid. 
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is not surprising, given that their Lordships were determined to 
accept the proposition that murder is a crime of specific intent, a 
proposition accepted ever since Beard, despite its being impossible 
to formulate any definition of “ specific intent ” that would include 
murder. 


O’Driscoll is the first case to consider their Lordships’ judgments 
on the meaning of “ specific intent ” but unfortunately the approach 
adopted by the Court of Appeal is not helpful. 
Before proceeding, it is necessary in an area as confused as this 
to clarify one’s use of terms. For the purposes of this analysis the 
following terminology will be employed: 
basic intent: the mens rea of the crime does not extend beyond 
the actus reus," e.g. assault 

ulterior intent: the mens rea does extend beyond the actus reus," 
e.g. burglary 

direct intent: where the consequence is aimed at or foreseen as 
certain,’ e.g. attempt 

oblique intent: where the consequence is not “ aimed ” at, but fore- 
seen as probable or, possibly, highly probable,’ 
e.g. murder. 


In O'Driscoll Waller L.J. stated that the meaning to be attributed 
to the term “ specific intent ” was to be found in the judgments of 
their Lordships in Majewski. He cited two passages, one from the 
Lord Chancellor and one from Lord Simon of Glaisdale and then 
proceeded to state, as though such citations had resolved the problem, 
that criminal damage was not a crime of specific intent. The 
interesting aspect of this is not the conclusion (for it is clear that no 
matter what view is adopted, criminal damage cannot be a crime 
of “‘ specific intent ”), but the fact that Waller L.J. chose to cite 
Lord Elwyn-Jones and Lord Simon as though they were in agree- 
ment as to the meaning to be attributed to the term “specific 
intent ” when, in reality, it is clear that each of these Law Lords 
was attributing different meanings to the term. Lord Elwyn-Jones 
L.C. equated specific intent with ulterior intent ™*: Lord Simon, on 
the other hand, equated specific intent with direct intent.** 

If these two terms were synonymous or, at least, if all crimes of 
ulterior intent were also crimes of direct intent, and vice versa, 
the citation of these two views would be unobjectionable, but this 


11 Lord Simon in D.P.P. v. Morgan [1975] 2 All E.R. 347, 363. 

13 Lord Simon in Majewski (:bed.) at p. 154. 

13 e.g. James LJ. in Mohan [1975] 2 AD E.R. 193. 

14 e.g. Lord Diplock in Hyam [1974] 2 All E.R. 41, 63 (the actual ratio of Hyam 
is that for the purposes of murder, the consequence wz. death or grievous bodily 


18 [1976] 2 All E.R. 142, 147. 
18 «. .. the prosecution must in general prove that the purpose for the 
the 


calls this “ real intention ” as opposed to “ constructive intention. 
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is not so. Ulterior intent and direct intent are descriptive of two 
very different forms of intention as can be seen from the termino- 
logical analysis above. It is true that many crimes of ulterior intent 
are probably also crimes of direct intent. It is difficult to envisage 
an accused having an ulterior intent (for the crime of burglary, for 
instance) without it being his aim or purpose to effect the conse- 
quence specified in that ulterior intent. Indeed, Lord Simon of 
Glaisdale in Majewski thought that ulterior intent was “ merely one 
type of” direct intent.” But it is clear that a crime of ulterior 
intent need not be also a crime of direct intent. A good example is 
the one referred to by Waller L.J. himself, viz. destroying property 
with intent to endanger life contrary to section 1 (2) of the Criminal 
Damage Act 1971. This is, without doubt, a crime of ulterior intent, 
but as section 1 (2) is satisfled by proof of “recklessness as to 
whether the life of another would be thereby endangered,” it is clearly 
not a crime of direct intent. A direct intent, an oblique intent or 
even recklessness suffices for section 1 (2). 

Further, it is equally clear that a crime of direct intent need not be 
a crime of ulterior intent. Thus section 18 of the Offences against 
the Person Act 1861 is a crime of direct intent.'* Where the actus 
reus in section 18 is “ wounding” then it is a crime of ulterior 
intent as the further intention of causing grievous bodily harm is 
necessary. But where the actus reus is “causing grievous bodily 
harm ” and the mens rea is “ with the intention of causing grievous 
bodily harm,” this is clearly not a crime of ulterior intent. Indeed, 
it is possible to argue, on the authority of cases such as Belfon** 
and Steane? that whenever a statute employs the words “ with 
intent ” and does not qualify them by the addition of other words 
indicating mens rea, such as “ or recklessly,” then a direct intent is 
necessary. If this argument were accepted, there could obviously 
be scores of crimes that would not be crimes of ulterior intent but 
would be crimes requiring proof of a direct intent. 

The result of Waller L.J.’s judgment in O’Driscoll and the diver- 
gence of views expressed in Majewski is that it is now uncertain 
whether a crime of “ specific intent ” is limited to crimes that are 
both crimes of ulterior and direct intent.” However, in holding that 








17 [1976] 2 AD BR. 142, 1M. 

18 Belfon [1976] 3 Al BR. 46; Lord Simon in D.P.P. v. Morgan [1975] 2 All 
E.R. 347, 364: “. . . that being a purpose of his act.” 

19 [1976] 3 AI ER. 46. 

30 [1947] 1 Al ER. 813. In Steane tt is clear that a direct intent was necessary. 
(See Lord Simon in D.P.P. v. Lynch [1975] 1 All BR. 913, 942) However it is 
possible that the actual offence in Steane was also a crime of ulterior intent. The 
actus reus was doing acts likely to assist the enemy; the mens rea was the intention 
of assisting the enemy, i.e. intent actually to assist the enemy as opposed to an intent 
to do an act likely to assist the enemy. The other classic example of a crime of direct 
intent is attempt (Mohan [1975] 2 All ER. 193). However, as the actus reus of an 
attempt is the doing of acts proximate to the complete crime and the mens rea is 
the intention actually to complete the crime, ft is again posible that attempt could 
be construed as a crime of ulterior intention. 

21 Murder, of course, is neither a crime of ulterior or direct intent but is a crime 
of specific intent; such a conclusion defies rationalisation. 
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section 1 (2) of the Criminal Damage Act 1971 (which is a crime of 
ulterior intent but not direct intent) was a crime of “ specific 
intent,” Waller L.J. must be held to have rejected this view. 
Arguably, because of his view of section 1 (2), he was equating 
“ specific intent ” with “ ulterior intent.” If this is so, however, why 
did he cite Lord Simon’s dicta in Majewski with approval? The only 
possible conclusion that renders his judgment uncontradictory is 
that a crime of “ specific intent ” is one that is either a crime of 
ulterior intent or a crime of direct intent. 

It is unfortunate that the Court of Appeal in O’Driscoll did not 
seize the opportunity to clarify this point. It is the view of many 
commentators, including this writer, that the law on this subject 
of drunkenness is devoid of logic and contrary to principle. But given 
that it is the law, it is essential that its application to specific cases 
should be clear and predictable. This can only be achieved when 
agreement as to the meaning of the term “ specific intent” has 
been reached. 

C. M. V. CLARKSON 


REMOTENESS OF DAMAGE IN CONTRACT 


THE decision of the Court of Appeal in H. Parsons (Livestock) Ltd. 
v. Uttley Ingham & Co. Ltd., deals with some delicate aspects of 
remoteness of damage in contract concerning the interpretation of 
the principles involved and their relationship with the principles 
governing remoteness of damage in tort. 

The plaintiffs, who ran a pig farm, bought a food storage 
hopper from the defendants. Due to the faulty operation of the 
hopper’s ventilation system, pig nuts stored by the plaintiffs in 
the hopper became mouldy and, when fed to the pigs, caused an 
intestinal infection—called E. coli—resulting in considerable loss 
to the plaintiffs, The defendants were found to have been in breach 
of contract as the hopper’s ventilation system was not working 
properly. The issue however was whether the loss suffered by the 
plaintiffs was too remote as it was established that at the time of 
the contract E. coli caused by the feeding of pig nuts stored in an 
unventilated hopper could not reasonably have been contemplated 
as a serious possibility, but serious illness could. 

The Court of Appeal was unanimous in holding that the loss in 
question was not too remote. Scarman L.J., with whose judgment 
Orr LJ. agreed, rested the issue on the principle expounded by the 
House of Lords in C. Czarnikow Ltd. v. Koufos,? that the loss in 
question is not too remote if at the time of the contract it could 
reasonably have been contemplated as a serious possibility. How- 
ever, his Lordship thought that what has to be contemplated as a 


1 [1977] 3 W.L.R. 990, 
2 [1969] 1 A.C. 350. 
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serious possibility, is not the specific injury in question but merely 
the type of injury involved. In so far, therefore, as illness in the 
pigs could reasonably have been contemplated as a serious possi- 
bility, it was irrelevant that the specific injury in question, E. coli, 
could not. In so holding, his Lordship relied on the principle that 
a distinction must be drawn between the type of injury involved 
and the extent of the injury in question, and approved the state- 
ment in McGregor on Damages that “...in contract as in tort, 
it should suffice that, if physical injury or damage is within the 
contemplation of the parties, recovery is not to be limited because 
the degree of physical injury or damage could not have been 
anticipated.” * On this basis, his Lordship treated E. coli as differing 
from general illness not in type but in extent only. 

Regarded as a question of fact, Scarman L.J.’s conclusion con- 
cerning the matter must be accepted, though not without reserva- 
tions. Even if it is assumed that the test turns on the distinction 
between type and extent of injury, it is not indisputably clear 
that the damage in question concerned the extent rather than the 
type of injury. Admittedly, the controversy over drawing the 
distinction in individual cases, being a question of fact, has caused 
considerable differences of opinion in tort cases and that contro- 
versy seems now to be extended to the area of contract. Lord 
Denning M.R., whose reasoning was identical to that of Scarman 
L.J. on this point, relied on Hughes v. Lord Advocate,‘ in support 
of the view that the damage in question concerned the extent 
rather than the type of injury. However, apart from the criticism 
to which that case may be subjected, the Court of Appeal was not 
referred to any other cases, and particularly to Tremain v. Pike,* 
and Doughty v. Turner Manufacturing Co. Ltd.,* which support 
a more specific application of the distinction. Tremain v. P'ke 
seems to be, in fact, most closely analogous to the case before 
their Lordships, for there Payne J. held, even if obiter, that lepto- 
spirosis, a disease caused by rats which was not reasonably foresee- 
able, was damage different in type from other general disease 
caused by rats which was reasonably foreseeable. On this basis, it 
could be argued that E. coli was as different in type from ordinary 
digestive upset as leptospirosis was from ordinary disease caused by 
rats. However, the court chose to treat E. coli as merely a more 
extensive form of injury than ordinary digestive upset for, as Swan- 
wick J. said at first instance’: “ Obviously, this principle may be 
difficult of appreciation in some cases, but I need not elaborate it 
here because I agree... that E. coli is not different in type from 
the digestive upset that might trigger it off. It is simply the pro- 
liferation of an organism naturally occurring in the bowel which 
then upsets the excretory system still further and admittedly much 


oe __, 
3 McGregor on Damages (13th ed., 1972), pp. 131-132. 4 [1963] A.C. 837. 
5 [1969] 1 WLR. 1556. § [1969] 1 Q.B. 518. 


T Quoted by Orr LJ. at p. 999. 
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worse.” This would put the case on the same basis as Bradford v. 
Robinson Rentals Ltd.,* where injuries from frostbite, not regarded 
as reasonably foreseeable, were held merely to be a more extensive 
form of damage than injuries from cold generally. 

The judgments of Lord Denning M.R. and Scarman LJ. explore 
further the relationship between the principles of remoteness of 
damage in contract and those in tort. The Master of the Rolls 
drew a distinction between breach of contract causing physical 
injury or damage and breach of contract causing loss of profit or 
other economic loss, His Lordship would limit the principle of 
remoteness in contract that the loss in question must have been 
within the reasonable contemplation of the parties at the time of 
the contract as a serious possibility, to the latter class of cases, and 
explained Hadley v. Baxendale,’ Victoria Laundry (Windsor) Ltd. 
v. Newman Industries Ltd., and C. Czarnikow Ltd. v. Koufos, in 
which the principle was expounded, as “loss of profit” cases. As 
regards cases where damages are claimed for breach of contract 
causing physical injury or damage, his Lordship would apply the 
principle of remoteness in tort, which he said was that, “... the 
defaulting party is liable for any loss or expense which he ought 
reasonably to have foreseen at the time of the breach as a possible 
consequence, even if it was only a slight possibility.” = 

It is true that the views of the Master of the Rolls seem to have 
a sound foundation in logic. In cases involving physical injury or 
damage where there are alternative claims in contract or tort on 
the same facts it would certainly be absurd that a different result 
might be achieved depending on whether the action is in contract 
or in tort. However, his Lordship’s views do not, it is submitted, 
afford a sound basis for legal principle, primarily because they 
differentiate between two classes of action for breach of contract 
and advocate a different test of remoteness for each class. They 
thereby not only introduce an illogical distinction in the law, but, 
further, involve an emphasis on the difference rather than the 
reconciliation of the remoteness tests in contract and tort. In this 
respect, Scarman L.J.’s approach would seem to be more appeal- 
ing. His Lordship rejected the distinction made by the Master of 
the Rolls for, as he put it, “... the cases do not, in my judgment, 
support a distinction in law between loss of profit and physical 
damage. Neither do I think it necessary to develop the law judi- 
cially by drawing such a distinction.” 1 However, as his Lordship 
pointed out, the type of loss will be relevant to the question of 
what the parties could reasonably have contemplated. He agreed 
that it would be “...absurd that the test for remoteness of 
damage should, in principle, differ according to the legal classifica- 
tion of the cause of action...,” but thought that ‘‘... the law is 

* [1967] 1 W.L.R. 337. ® (1854) 9 Exch. 341, 

11 p. 997. 


10 [1949] 2 K.B. 528. 
13 p, 1000. 
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not so absurd as to differentiate between contract and tort save 
in situations where the agreement, or the factual relationship, of 
the parties with each other requires it in the interests of justice.” =? 
His Lordship’s view was that the tests of remoteness in contract 
and in tort may be reconciled on the basis of the difference between 
“reasonably foreseeable ” in tort and “ reasonably contemplated ” 
in contract being semantic rather than substantial. This could, 
indeed, help to establish a common basis for the two tests in that 
respect, although it would not equate the tests as there is another 
aspect to the difference between them: the possibility of damage in 
contract must be a serious possibility whereas in tort it may be only 
a slight one. Of course, the cases in tort will be rare in which the 
damage is not too remote even though the possibility is only slight. 
This will be the case only when, in the light of all the circum- 
stances, the defendant has acted unreasonably in disregarding a 
slight possibility, as in the Wagon Mound (No. 2).\* Nevertheless, 
and however flexibly “serious possibility,” being a question of 
fact, is interpreted, such cases do emphasise the ultimate distinc- 
tion between the tests of remoteness in contract and in tort. 
Furthermore, a complete equation of the tests would upset the 
principle that the critical time for the application of the test is 
the time of the making of the contract in contract cases but the time 
of the breach of duty in tort cases. The Master of the Rolls’ appli- 
cation of the test in tort to contract cases involving physical injury 
or damage would thus disregard what has been understood to be 
the rule in contract. 
DEMETRIOS H., HADJIHAMBIS. 


“Nor Quire Hapiey ”—Tar Hinc Corron Lp. v. 
Kamsine KNITTING Factory (P.C.) * 


Tms case provides a most instructive lesson in the deficiencies 
of the damages provisions of the Sale of Goods Act 1893, and 
suggests some fruitful comparisons with the Uniform Commercial 
Code. It involved a contract for the sale of 1,500 bales of cotton 
yarn at H.K. $1,335 per bale, delivery April to December, 1971. 
The delivery period stated was not a binding term of the contract, 
however, since it was intended that the buyers should have the 
right to call for deliveries in such instalments as they might demand 
on giving reasonable notice—in fact one month’s notice. From late 
1971 the sellers failed to supply all the yarn requested and in July 
1973 the buyers wrote to the sellers complaining about their 
delivery record, The sellers replied on July 31 stating that they 
were treating the contract as repudiated on the ground that the 
1000. 


13 p. 
14 [1967] 1 A.C. 617. 
1 [1978] 2 WLR. @; 1 Al ER. 515. 
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buyers had not taken delivery of the goods between April and 
December, 1971. The buyers declined to accept this repudiation. 
On November 28, after unsuccessful attempts to put pressure on 
the sellers to perform, the buyers issued a writ claiming damages 
for breach, alleging that the letter of July 31 constituted a wrongful 
repudiation. At the time 424 bales were undelivered and the dam- 
age claimed was the difference between the contract and market 
price of these at that date. The market price in August 1973 was 
H.K. $3,300 per bale, but thereafter it began to fall until in Janu- 
ary 1975 it was H.K. $1,800 per bale. On May 30, 1973, the buyers 
had bought yarn elsewhere at H.K. $2,400 per bale to make up 
for the deficient deliveries. 

The relevant provisions governing damages for non-delivery 
contained in section 53 of the Hong Kong Sale of Goods Ordinance 
are the same to all intents and purposes as those contained in 
section 51 of the Sale of Goods Act 1893. Section 53 (2) embodies 
the “ Hadley v. Baxendale” principle,” and section 53 (3) the prima 
facie rule that the measure of damages shall be ascertained by 
reference to the difference between the contract price and the 
market price at the time or times of delivery, or if no time for 
delivery is flxed then at the time of the neglect or refusal to deliver 
—for convenience, like the Privy Council, I will refer to this latter 
provision as the “ second limb ” of the rule. In applying section 53, 
each of the three tribunals before which this case was argued 
arrived at a computation of damages based on a different date. 

At first instance, Briggs C.J. selected May 30, 1973, the date on 
which the buyers had purchased yarn elsewhere, ie. “ covered.” 
The way in which he arrived at this date is unclear from the report. 
Given that the buyers had only partially covered, the only loss 
directly and naturally resulting from the seller’s breach would be the 
difference between the cost of the quantity of bales actually bought 
at that date and the contract price. However, it may be that he 
considered the non-deliveries up to that date amounted to a refusal 
to deliver which allowed him to fix damages as at that date under 
section 53 (3), on the same principle as the Hong Kong Court of 
Appeal adopted with regard to July 31. 

The Hong Kong Court of Appeal selected July 31 because that 
was the date of the seller’s letter repudiating the contract. On the 
literal wording of the second limb of section 53 (3) (section 51 (3) of 
the Sale of Goods Act) the repudiation does not have to be accepted, 
the relevant date is simply the date of refusal to deliver. 

The Privy Council declined to give section 53 (3) this literal 
interpretation, and chose December 28 as the relevant date: the 
date of issue of the writ, November 28, was the last date on which 
the buyers could have given one month’s notice calling for delivery 
of the remainder of the yarn. They decided that section 53 (3) was 


> ke. that the measure of damages is tho estimated loss directly and naturally 
resulting, in the ordinary course of events, from the seller’s breach of contract. 
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not applicable to anticipatory breach and therefore fixed the dam- 
ages under the “Hadley v. Baxendale” principle embodied in 
section 53 (2). Having decided to fix the damages by reference to 
the contract market difference on that date, their Lordships were 
faced with the problem that no evidence had been given as to 
what the market price at that date was. In the event, they chose 
to estimate it—a somewhat rough and ready procedure, but not 
the only rough and ready aspect of this decision. 

The first aspect of the case worthy of comment is that it leaves 
unchanged the confused state of the law with regard to anticipatory 
breach. It is said that the buyer has the choice of accepting the 
repudiation, or of continuing to treat the contract as binding. Out- 
side the Act, the decision of White and Carter V. McGregor * is 
authority for the proposition that the innocent party has no duty 
to exercise this option in a commercially reasonable manner.‘ 
That may be unsatisfactory, but it has at least the merit of con- 
sistency. Under the Act the situation is more difficult and in a way 
this issue is dodged. One reason given by the Privy Council for 
declining to give the second limb its natural meaning (or indeed 
arguably any meaning), following Atkin L.J. in Millet v. Van Heek 
& Co.,* was that the effect of the literal construction was to render 
the buyer’s election otiose so far as fixing damages was concerned: 
whether he accepted the repudiation or not, they would still be fixed 
as at the date of refusal to deliver. Lord Keith however reasserted 
the view that if the repudiation were accepted the damages would 
nevertheless be fixed as at the date when performance was due. He 
said *: 

“a more important consideration,” in their Lordships’ view, is 
that if the plaintiff did accept the repudiation, and if the market 
were to substantially up to the time when in the event of 
the contract ought to have been performed, the plaintiff would 
be placed in a better position than if there had been due per- 
formance. This would represent an important inroad on a fun- 
damental principle of assessment of damages, namely, that they 
should be no more than compensatory.” 


Equally it might be thought that damages should be no less than 
compensatory, and if it can be shown that the buyer has been 
forced to cover as seems to have been the position in the present 
case by buying at a higher market price he should be compensated 
for that. Moreover, the rule is supposed to be that if the market 





3 [1962] A.C. 413. 

4 Only Lord Redd suggested that the innocent party might need to have a legiti- 
mate interest in performance. 

5 [1921] 2 K.B. 365, 376. 

* At [1978] 2 W.LR. 62, 70. Apart from Milet v. Van Hesk & Co., the cases 
cited in of this proposition were Frost v. Knight (1872) L.R. 7 Exch. 111; 
Brown v. Muller (1872) L.R. 7 Cach. 319; Roper v. Johnson (1873) L.R. 8 C.P. 
167; and Melachrino v. Nickoll and Knight [1920] 1 K.B. 693. 

. than that the plaintiff should be compelled to have his damages fired as at 
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rises and the buyer has acted unreasonably in failing to cover, the 
buyer will be limited to the contract/market difference when he 
ought to have covered.* In short, the guilty party appears to get 
the best of both worlds. 

Another aspect of the decision which may be criticised was the 
need to search for a single date at which to quantify the damages. 
Damages clearly fall to be assessed as at the date of breach, but 
breach of what? The Privy Council took this to be breach of the 
contract as a whole, and since the repudiation of July 31 had not 
been accepted it is difficult to quibble with their view that this 
occurred on December 28. The Hong Kong Court of Appeal had 
refused leave for the buyers to amend their pleadings to allege 
breaches at these earlier dates, and no doubt the Privy Council was 
obliged to make the best of a bad job on the same principle as that 
on which it estimated the damages, i.e. to save the parties expense. 
On the facts such an “either/or” approach was not satisfactory 
however. There had been consistent failure to meet the requests 
for delivery which, as the contract was interpreted, fixed the time 
for delivery. Each separate breach was surely therefore capable 
of giving rise to a separate assessment of damages, presumably by 
teference to the appropriate contract/market differentials. Even 
if this had been done though, it would not have represented the 
buyers’ real loss. The real loss no doubt was the difference between 
the contract price and the cost of the buyers covering, which 
almost inevitably would have occurred some time after the non- 
delivery, at which time the market might have risen or fallen. The 
prima facie rule of section 53 (3) is rather an historical survival ° 
than an application of Hadley v. Baxendale as the Privy Council 
seemed to suppose. ~ 

The damages provisions of the Sale of Goods Act are among 
the most unsatisfactory in the whole piece of legislation. They 
are overdue for revision. When this task is undertaken, it is to be 
hoped that the draftsman will give some thought to the following: 
(1) That the principle for the assessment of damages should be 
that embodied in section 51 (2) alone, i.e. Hadley v. Baxendale, as 
in any other contract. (2) The consequential abandonment of the 
prima facie rule of section 51 (3) and possible replacement by a 
cover provision along the lines of the Uniform Commercial Code 
2-712. (3) The need to rethink aspects of the doctrine of anticipa- 
tory repudiation. If the repudiation is accepted, surely the innocent 
party should recover damages flowing from the breach at that time. 
If he has bought substitute goods before the date on which delivery 
was due, at an inflated market price, the fact that the market has 


* Roper v. Johnson; Melachrino v. Nickoll and Knight (above). 

° It predates Hadley v. Baxendale, and is in point of fact derived from the prin- 
ciple applied in detinue. Indeed Lord Keith might have recalled the reluctance with 
which the Scots accepted the contract/market role in placo of their rather more 
rational rule—on which see, e.g. Dunlop v. Higgins (1848) 1 ELL.C. 381. 
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fallen so that had he waited he could have bought the goods more 
cheaply, should not of itself be sufficient to reduce his damages. 
Equally, the market might have risen still further, and provided 
that the decision’ to buy was exercised in a commercially reasonable 
manner, he should be compensated. Furthermore, there is an 
obvious need for a rule that the decision to affirm the contract 
should merely entitle the innocent party to await performance for 
a further commercially reasonable time. Thereafter he should not 
generally be entitled to increased damages. The logic of White and 
Carter v. McGregor surely leads to a strange result. Again, the 
Uniform Commercial Code 2-610 offers some guidance, although 
it is not by any means perfect. 

Some other observations are suggested by the facts of this case. 
This contract involved instalment deliveries. In the Act as at 
present drafted there is neither a rational definition of “ instalment 
contract,” nor clear rules about when the buyer may treat the 
contract as at an end in section 31 (2).?° The Uniform Commercial 
Code 2-610 might form a starting point of a re-draft of these 
provisions. 

Most of the above applies mudatis mutandis to sellers, but with 
regard to this it is also worth considering whether or not the 
scope of the action for the price should be curtailed as it has 
been in 2-709 of the Uniform Commercial Code. So also perhaps 
should the buyer’s right of rejection be curtailed. 

J. N. ADAMS. 


Co, Vv. Untrersal Furniture Products [1934] 
1 K.B. 148 is not entirely satisfactory, but could form the basis of a statutory 
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PARRY AND Ciarx: Tae Law oF SUCCESSION, 7th edition by J. B. 
CLARK. [London: Sweet & Maxwell Ltd. i-lxxi and 487 pp. 
£13-50 (hard cover). £9-50 (paperback). ] 


recommended with complete confidence. The law is comprehensively and 
clearly stated in an authoritative way and the author has particularly concen- 
trated on the more difficult or obscure aspects of the subject. This commend- 
able approach has perhaps resulted in a shorter presentation of the more 
straightforward topics. Thus, although the law relating to formalities of wills 
is adequately presented, students might find a fuller and more critical dis- 
cussion of the topic useful and some discussion of the purposes of the rules 
would have been desirable so that the student could assess the effectiveness 


by systems of registration or deposit have been discussed. In 1966 they thought 
that public opinion would not tolerate compulsory recourse to a solicitor in 
order to make a will. This is no doubt the case but there is certainly a case, 
in the public interest, for a solicltor’s monopoly over wills coupled with a 
simple registration system, similar perhaps to continental systems involving 
notaries. In order to encourage students to think critically, Professor Clark 
could perhaps have introduced some comparative points on the formalities of 
wills with advantage. 

A further area where tho law-reforming agencies have recently considered 
the law of succession is the subject of rectification of wills. Professor Clark 


by the Law Reform Committee and opinion was canvassed in a Working 
Paper circulated by the committee in 1969. In their nineteenth report (1973 
Cmnd. 5301) the Committee recommended that “ The equitable doctrine of 
rectification should be applied to wills and be available wherever it can be 
clearly shown not only that the will does not contain the wording intended 
by the testator but also what the substance of the wording was.” So far no 
legislative action has been taken on this recommendation despite the further 
illustration of the unsatisfactory nature of the present law, provided by Re 
Reynette-James where Templeman J. conchided: “The result is not satis- 
factory but will perhaps encourage a further study of the recommendations 
which have been made from time to time that rectification of a will should 
be allowed on the same terms as rectification of other instruments, with 
perhaps the added safeguard of written contemporaneous evidence supporting 
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tho claim of rectification.” Thus as Professor Clark comments the present 
rule of the law of probate appears unfortunate to say the least and perhaps 
owes as much to the historical jurisdiction of the ecclesiastical courts in 
probate where an equitable remedy would not have been available as it docs 
to any supposed justification based on the provisions of the Wills Act 1837. 
After all, the Wills Act point could arguably apply with equal force in the 
court of construction where the courts have assumed (although only com- 
paratively recently) the power to read words into the will in certain circum- 
stances (see e.g. Re Whitrick [1975], 2 AH E.R. 467). 

The subject of contracts to leave property by will should, it is suggested, 
be discussed more fully (p. 6) particularly in view of the provisions in section 
11 of the Inheritance (etc.) Act 1975. The complete absence in the book of any 
discussion of the Wills Act 1963 is to be regretted. Solicitors are increasingly 
being faced with the problem of the person with property or assets abroad 
and it is essential that the student has some knowledge of the private inter- 
national rules which govern such cases. Some reference could also have been 
made to the Washington Convention 1973 providing the form of an inter- 
national will (seo Nadelmann, 22 A.J.C.L. 365-383). These points could 
perhaps have been discussed at the expense of the space devoted to privileged 
wills, This is a subject of relatively little significance for as Major Selwood 
(the solicitor with Directorate of Army Legal Services) commented (123 N.L.J. 
834): “The concept is likely to arise only in a minute number of cases, 

i in time of peace. Soldiers are encouraged to make formal wills 
and to consult either a solicitor in private practice or one of the legally qualified 
staff of the Army Legal Aid section before doing so. . . .” 

One agrees with the author that the subject of construction of wills is a 
specialised area to which the LL.B. student can only be given an introduction. 
Tt is however difficult to see why the chapter is “relegated” to the end of 
the book rather than appearing in its logical place in the order. On this 
chapter and with reference to the discussion of the rules for ascertaining 
classes, it is suggested that (pp. 426-433) it would have been useful at tho 
outset to have defined what is meant by a “class gift,” possibly by reference 
to the authoritative statements by Lord Davey in Kingsbury v. Walter {1903} 
A.C. 187, 192, or by Lord Selborne L.C. in Pearks v. Moseley (1880) 5 
App.Cas. 714, 723. The latter authority is referred to but only in parenthesis. 

The section headed “Acceleration of class gift by failure of preceding 
interest” (p. 430) is inaccurate in one respect. The section opens with an 
example of a gift by T’s will of £10,000 upon trust for X for life and after 
Xs death for the children of B in equal shares absolutely. The question is 
then posed, that if X survives T, but disclaims his life interest and thereby 
accelerates the class gift to the children of B, does this have the same effect on 
the class-closing, as if X had predeceased T? However, both Re Davies [1957] 
1 WLR 922 and Re Harker’s Will Trusts [1969] 1 W.L.R. 1124 concerned 
wills where there was a gift to X for life followed by a direction for division 
between Ais children, as opposed to division between another’s issue. This is a 
vital distinction because as Goff J. stated in Re Harker, “before the rule 
[ie. the rule in Andrews v. Partington (1791) 3 Bro.C.C. 401] can be applied 
ane has got to find an inconsistency arising under the instrument with which 
one is dealing, and no such inconsistency presents itself where, as in the case 
before me, and as in Re Davis (supra) and Re Kebty-Fleicher, [1967] 3 All 
E.R. 1076, there # a gift to a parent for Hfo with remainder to that parent’s 
children.” In such a case there is no inconsistency because of course there 
cannot be the possibility of further children after the death of the tenant for life. 
There is such a possibility and thus the inconsistency (sce Re Stephens [1904] 
1 Ch. 322, 328) where the gift after the life interest is to someone elsc’s 
children. It might be that a disclaimer in the latter situation would accelerate 
the operation of the class closing rules. 

Professor Clark’s experience of teaching the subject is evident from his 
unerring identification of those aspects of the subject that students find difficult. 
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Thus there are rather fuller treatments of hotchpot on a partial intestacy, 
the abatement of annuities, the incidence of general legacies and the transition 
from personal representatives to trustees. On all these subjects the book 
provides a fuller and clearer guide than has hitherto been available to students. 
Students usually find the subject of administration of estates more difficult than 
the law of wills and here the book will be invaluable. This aspect is discussed 
fully and clearly with particularty helpful discussion on “Carrying on the 
Deceased’s Business,” and on “ The Statutory Order of Application of Assets.” 
The very real problem presented by the poorly drafted section 34 (3) of the 
Administration of Estates Act 1925, and Part II of the First Schedule of the 
Act are discussed (pp. 258-266) and the incidence of general legacies is 
rendered as clear as it can be in view of the conflicting authorities (pp. 306- 
314), 

Finally, the author also provides a salutary warning to the lazy student by 
Pointing out that headnotes are sometimes inaccurate—see e.g. Re Gossage 
[1921] P. 194 (p. 55), Re Anstead [1943] Ch. 161 (P. 311), Re Jones [1932] 
1 Ch, 642 (p. 323) and Fell v. Biddolph (1875) L.R. 10 C.P. 709. The presentation 
is very good and the finish is excellent; if there are typographical errors they 
are not apparent. There are full tables of cases, statutes and rules and orders and 
an adequate index. 

All in all, an excellent text that will prove to be a valuable addition to the 
books available to students of succeesion. 

C. H. SHFRRIN. 


WHITE COLLAR Cem. By G. Geis and R. Merer (revised edition). 
[New York: Free Press. 1977. xii and 356 pp. £11:27 (hard 
cover), £6-00 (paperback). 


War review this collection of largely sociological readings on offences in 
politics, business, and the professions in a journal read mainly by lawyers? 
The reason, paradoxically, is that while it will be of Hmited value for social 
scientists most legal scholars could hardly fail to find much of its material : 
stimulating. Examining the book at the three levels at which it seems to 
operate will explain why. 

The simplest level is one of exposé. Academic, media, and practical penal 
inquiry regarding crime predominantly focuses upon “traditional” offences 
(offences against the person and property) and “ traditional” offenders (who 
are typically young, male, and working class), thus encouraging an atmos- 
phere in which most other types of offender and offence are regarded as of 
trivial importance. This text dramatically transforms that atmosphere. From 
Sutherland’s finding that of America’s 70 largest corporations 90 per cent. 
are “habitual criminals,” to Clinard’s findings that although approximately 
11 per cent. of America’s business firms were convicted of violations of price 
regulations in 1944, this is a figure which is “undoubtedly too low because 
not all firms were investigated ” (p. 92); from small-town political and police 
corruption to ex-President Nixon’s self seeking “California Mafia”: this book 
presents us with rampant criminality in almost every aren of “ respectable ” 
work of which one can concetve. 

This material raises issues of more specifically legal concern. Considerable 
discussion revolves around whether “ white collar crime” is, or should be, 
Properly designated as “ crime.” This is too often, as in Burgess’ and Tappan’s 
Pieces, sterile and semantic. But Kadish, Ball, and Friedman’s debate on the 
proper role of criminal law and punishment is central to discussions of 
jurisprudence and law reform—aes is the book’s general discussion of the extent 
to which traditionally civil procedures and sanctions used in a punitive 
manner amount to “criminal ” laws, and the evidence showing the lack of 
enforcement of these lawa. Moreover, fundamental questions are implicitly 
raised as to tho relevance and usefulnees of academic distinctions between 
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“criminal,” “ civil” and “company ” law: distinctions which so often con- 
tribute to white collar offences being ignored in law courses. White Collar 


ment, as the Editors tacitly admit in their interesting Introduction. Full 
answers are obviously not expected (who expects sich miracles from social 
science these days?); but the directions pointed to by all the pieces lead up 
Pe ee ee ee eee eee 
theoretical, and suggest more integration with “mainstream” 

and social science; why then did they not include some of the work that is 
more theoretical and integrated (e.g. by Chambliss and Pearce)? Criminology 
has recently made great advances by being more theoretical but also by 
questioning traditional assumptions about the nature of modern American and 
British society. SE ee ee 
study of white collar crime yieki real understanding. Unfortunately this book 


gen 
considerably shorter, than its predecessor (White Collar Criminal, edited by 
Gels In 1968) and hes a new section on the crimes of politicians, This section 
exemplifies the book as a whole with its lively readable style, refreahingty free 
of jargon, while numerous vital issues are raised but never resolved. Although 
all the material is American the parallels with Britain are clear; it is time that 


someone began to systematically investigate them. 
ANDREW SANDERS. 


WORKER PARTICIPATION IN Evrope. By J. R. Carsy-Hatt. [London: 
Croom Helm Ltd. 271 pp. incl. index. £9°95.] 


POTENTIAL buyers of this book are warned that its title suggests a wider canvas 
than it actually contains. It is a comparative legal study of Great Britain, 
Belgium, France and Luxemburg, which concentrates exclusively on two 
aspects of worker participation. These are consultative works councils and 
employee representatives. The book has an introductory chapter and two 
long chapters on each institution. Students of industrial democracy and worker 
participation in management, whether at board level or below, will find little 
of direct interest. 

Chapter 2 describes the legislation on works councils in the three continental 
countries and also argues for similar legislation in this country. However, 
“ works councils” is limited to consultative bodies without any powers of 
decision-making other than on minor welfare matters such as sport, social 
events, and Christmas parties. Issues covered by collective bargaining or claimed 
as within managerial prerogative are excluded. Despite this very limited range, 
the author strangly believes that such councils will greatly enhance “the 
spirit of collaboration so essential to British industry ... and would bring a 
rapprochement between employers and employees and consequently help 
ameliorate industrial relations within the establishment” (p. 110). 

The final chapter on employee representatives is cesentially an argument for 
legislation to define the method of election, and the rights and functions of 
shop stewards. The author fs much influenced by the French legislation which 
requires that collective agreements must detail the position of the “ délégués du 
personnel” Belgian law is not considered in this chapter. The author finds 
few guidelines in British union rule books and collective agreements as to the 
election and functions of shop stewards. He therefore argues that tmprove- 
ment is needed, and that legisistton laying down minimum standards 

is “the only realistic way to achieve this aim” (p. 193). Tra ta 
chapter, the author repeatedly draws a distinction between the trade union 
functions and the industrial relations functions of shop stewards, which is 
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To conclude, in so far as the book describes French law (in particular) it is 
of interest to comparative labour lawyers; in so far as it provides analysis and 
practical suggestions for the reform of British industrial relations and law, it is 
nafve and not very useful. 

KEN FOSTER. 


COMPENSATION FOR UNEMPLOYMENT. By JOHN Mesmer. [London: 
Sweet & Maxwell. 1976. xvii and 129 and (notes and index) 8 pp. 
Hardback £3-00; paperback £1-75.] 


UNEMPLOYMENT INSURANCE BENEFITS. A Study of Administrative 
Procedure in the Unemployment Insurance Commission pre- 
peice for the Law Reform Commission of Canada by PERRE 

YS and GAYLORD WATKINS. [Ottawa: Law Reform 
Commission of Canada. 1977. xvi and 342 pp. free of charge.] 


Lasourk DISPUTES AND UNEMPLOYMENT INSURANCE BENEFITS IN 
CANADA AND ENGLAND. By M. A. Hicxuinc. [CCH Canadian 
Ltd. vii and 221 and (tables and index) 20 pp.] 


The originality of the work lies undoubtedly in the way the author presents 
his material. Rather than deal with each remedy separately, he isolates the 
common key issues (scope, nature of loes of employment, reasons for loes of 
employment, benefits, and neglect of job opportunities) and applies them 


occasionally the attempts to be concise lead to some compressed passages 
which readers new to the subject might have difficulty in understanding (e.g. 
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the financing of redundancy payments, and the method of calculating 
supplementary benefit). 

The research on which this study was based was clearly not confined to 
the traditional legal sources. One must applaud in particular the author's 
discussion of certain unpublished decisions of the National Insurance Com- 
misioner. References are also made to the social policy literature and it is 
against this background that Mr. Mesher seeks critically to evaluate the legal 
provisions. Given tho limitations of space, there is an invitable tendency for 
these discussions to be somewhat oversimplified and breathless but throughout 
there is a command of the broad issues as well as the technical apparatus. 
This is, then, a very good book which, at its price, may unquestionably be 
placed into the “ bargain ” category. 

Of the two Canadian works under review, it is surely the Law Reform Com- 
mission’s study of administrative procedure in the Unemployment Insurance 
Commission which should provoke the greatest amount of interest among 
British lawyers. The two authors here report on a scrutiny undertaken in 1975 
and 1976 of the workings of tho unemployment insurance scheme. The research 
involved not only consideration of the legislation end case-law but also observa- 
tions of the procedure at work and interviews of those participating in it. 

While the system itself drew heavily for its inspiration on the early form 
of unemployment insurance in Britain, there are some aspects of the procedure 
which differ significantly from our own, and which deserve our closest attention. 
The Canadian authorities apparently expect beneficiaries to adopt a more 
positive attitude to job search (pp. 51-56) than is implicit in the British “ avall- 
ability ” condition, and whereas our law is unfortunately vague on the criteria 
adopted in determining whether employment is “ suitable” for the claimant, 
the Canadian Unemployment Insurance Commission employ a very specific 
formula (see p. 54). Their appeal structure (Board or Referees and Umpire) 
corresponds to the system prevailing here before 1945, and it is interesting to 
note that while the only rarely includes a lawyer, the Umpire is most 


Umpire. 

The authors report on the increased “compbativeness” of claimants and 
the developing role of legal aid lawyers in tribunal representation. This latter 
phenomenon has not been entirely welcomed by the Unemployment Com- 
mission, whose officers are “ profoundly distrustful of legal technicalities which 
they suspect are concealed in every intervention by practitioners of the law” 
(p. 224). Not surprisingly, therefore, a study undertaken by the Commission 
in 1973 to examine the possibilities of creating a permanent system of claimant 
representation advocated that the task of counselling appellants be given to 
the clerk of the Board of Referees; a solution which was not appealing to 
lawyers and which has not been implemented. 

The authors conclude thetr study with a critical evaluation of the system. 
They state explicitly and concisely the values they adopt: the public interest 
in decisions being property reasoned, in speed, and in the proper implementa- 
tion of legislative and judicial dictates; the individual interest in comprehension, 
participation and rights of appeal. They regard as inadequate the current methods 
of informing individuals of their rights, even though it appears to this reviewer 
that such methods are superior to those with which we are accustomed (they 
include, for example, leaflets in Italan, Greek and Portuguese, and audio- 
visual materials). They recommend that an appellant be given access to data 
typically used in decision-making, e.g. medical criteria and labour market 
statistics. 

The report as a whole is very informative, well written and presented and 
will provide absorbing reading for anyone concerned with unemployment 
welfare or public administration generally. In contrast, the book written by 
Dr. Hickling on the Trade Dispute Disqualification in Canadian and English 
Unemployment Insurance Legislation proved to be somewhat disappointing. 
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One can certainly not complain of the thoroughness of the work. The author 
analyses with an exceptional attention to detail all the legal problems arising 
from the Canadian and British disqualification provisions (though his work 
Preceded the Employment Protection Act 1975 which substantially altered 
the latter). His account of the case-law is exhaustive: he refers to some 300 
decisions of the Canadian Umpire, 120 of the British Commissioner and more 
than 500 decisions under the old Unemployment Insurance Acts. 


they have been interpreted. The author was able to find only two important 
divergences in the caso law: those concerning the rights of a person who 
at the time of the trade dispute was already unemployed (pp. 110-17) and 


This is surely an opportunity mised for the impact of social security provision 
on industrial relations (and vice versa) continues to be a highly problematic 
area of welfare law. 

A. L Oaus. 


EUROPEAN STUDIES IN Law: Volume 1. COMPARATIVE CONFLICT OF 
Laws: Selected Essays, Volume 1. By R. H. Graveson. xviii 
and 360 pp. + index. 


Volume 2: ONE Law: ON JURISPRUDENCE AND THE UNIFI- 
CATION OF Law: Selected Essays, Volume II. By R. H. GRAVE- 
SON. Xvi and 268 pp + index. [Amsterdam: North Holland 
Publishing Co. 1977. Vol. 1 Dfi. 87.50. U.S. $35.75; Vol. 2 Df.. 
82.50. U.S. $33.75. The set Df. 150.00. U.S. $61.25.] 


THEsE two collections of essays appear as the first two volumes of an 
ambitious new serles which has the two aims of providing original studies in 
subjects which transcend the boundaries of national law, and of presenting 
“legal material of high quality which, but for its publication in this series, 
would not be easily accessible to those engaged in teaching and research.” 
It is against this second aim that these volumes must be judged as all the 
essays are reprinted from the period 1947-1972, 

I found the first volume disappointing. The essays certainly demonstrate the 
author’s internationalism, his knowledge of foreign law and his deep sense of 
history, but the hand of time Hes heavily upon them. The brief up-dating notes 
only serve to emphasise the problem of republishing old material: thus it is 
insufficient to change an “is” to a “was” in a final paragraph of “ The 
Domicile of a Widow in the English Conflict of Laws” to acknowledge the 
effect of the Domicile and Matrimonial Proceedings Act 1973, or to add a 
final note to “ The Law of Domicile in the Twentieth Century ” that “ Many 
of the reforms mentioned above have now (1976) been accomplished . . .” 
There seems little point in reviving recent arguments especially, perhaps, 
whether the author happens to have been on the Tight side or, indeed, has 


498 THE MODERN LAW REVIEW [VoL 41 


made a coosiderable contribution to the winning. Too young for history, too 
old for practical use some of these essays inhabit a limbo. Analysis may stand 
the test of time but many of these essays, perhaps because originally intended 
for foreign readers, are stronger on description than on analysis so that little 
of value now remains. 

Of the 14 essays, four are largely concerned with the technicalities of 
domicile and only one “ Capacity to Acquire a Domicile” has not been 
essentially overtaken by legislativo reform. Four other chapters seem now to 
have little point: “ Nullity Jurisdiction of the Forum Celebrationis ”—a short 
caso note on Ross-Smith v. Ross-Smith; “Formal VaHdity of Wills ”—e 
descriptive piece for Yugoslav readers on the implementation of the Hague 
Convention by the 1963 Act; “ Fraud in Foreign Judgments ”—a short case 
note on Syal v. Heyward; and “ Towards a Modern Applicable Law in Tort” 
which appeared shortly after the Lords’ decision in Chaplin v. Boys and now 
contains nothing beyond the knowledge of an undergraduate student of the 
subject. 

Despite the passage of time “ Choice of Law and Choice of Jurisdiction ” 
remains a useful analysis of this vexed problem of English law and the 
descriptive essay “ Judicial Unification of Private International Law,” which 
traces the contribution of the Judicial Committee of the Privy Council to the 
unification of conflict rules both within the United Kingdom and throughout 
the Commonwealth, though much of the law in the text is no longer current, 
remains both interesting and informative. So too, “ Comparative Evolution 
of Principles of the Conflict of Laws in England and the U.S.A.,” which traces 
the increasing divergences from common origins of the two systems, is an 
interesting history and one can appreciate the author’s dilemma on updating, 
but it seems a pity that the momentous change in direction evidenced by 
Restatement Second on Tort is indicated briefly only after a discussion of 
the universality of the locus delicti rule, or that recent changes in English 
divorce jurisdiction and recognition rules are sketched only after the old law 
has been examined in detail. 

In the rather grandiloquently entitled “ Judicial Justice as a Contemporary 
Basis of the English Conflict of Laws ” the author explores his familiar theme 
by reference especially to the Greek Bank cases to show how the Lords 
achieved justice despite the conceptual impediments of conventional rules of 
choice. As the proper law of these contracts was English there must remain 
considerable room for doubt about a similar issue before a disinterested forum. 
In any case it is rather dangerous to support a very general thesis by the odd 
example or two, after all, only a few years earlier the same tribunal decided 
Boissevain V. Wed. 

In Chapter 2 an answer to the question “ Is there a philosophy of English 
Private International Law ” is sought by examining some principles of action 
discernible from the English practice. “ Rational ” justice, individual freedom, 
security of transactions are certainly identifiable themes but so, for that matter, 
are homeward trendism, procedure orientation and, at times, blatant chauvinism 
and one who seeks to build a philoséphy brick by brick should surely declare a 
quantitative or qualitative basis. In the end the answer given is singularly 
unhelpful, “ The philosophy of English Private International Law lies in the 
creation and application of a branch of English Law, largely derived and 
continuously influenced by principles of international law, for the achievement 
of just and convenient solutions in the context of international society.” 

The best is reserved till last. In the final lengthy essay, “ Problems of 
Private International Law in Non-Unified Legal Systems,” the author examines 
the problems of jurisdiction, choico and recognition in interstate and inter- 
national conflicts from the position of courts both inside and outside the 
non-unified system. All too often these issues have been ignored, apart from the 
realisation that occasionally a consideration of the religious law will form 
a second stage inquiry in the search for the personal law, refuge being taken in 
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to Engilish lawyers that their system, however influential, is not overwhelming 
though the suggestion that “the unification of law in these islands would be 
a microcosm of a world law . . .” is an enormous exaggeration. 

Half a dozen essays are devoted to unification of law but, despite the author’s 
unique qualification in this field, we are given only a series of general 
introductions. The legal and political difficulties are sketched as are the isaues 
of comparative maturity of legal systems, regional possibilities and machinery 
for review but, save in the last case whero a detailed proposal for a Law 
Commission for Europe is made in a separate chapter, none of them is taken 
very far. An analysts of the broader political context in which the work of 
unification has to be done, or even a description of the detailed work of 
negotiation and compromise, would have been more useful. 

The chapters which broadly make up the “ Jurisprudential ” contribution are 
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similarly unsatisfying. From the evidence of these essays alone it is impossible 
to discover the writer’s standpoint. Law, we are told, is fundamental to human 
society and, at this level, has more affinity with order than with justice; legal 
science is a secondary study as the aims of law are not self-determined. 
Analytical positivism and the “pure theory” are broadly rejected as not 
disclosing the legal dynamic or the legal mechanic; there is much talk of 
“social necessity ” but not in an organic senso and certainly not as a 
philosophy of determinism; yet, for example, a distinction is taken between 
“ customary law ” and “convention ” and the discussion of the relative and 
relational character of justice leads to its definition as “ the fair solution of 
conflicting claims” in its conceptual context of “the honest judgment of 
conflicting claims.” There is nothing wrong with eclecticism but this selection 
of cesays is neither expository nor impressionistic of a philosophy. 

Both volumes are subtitled “ selected essays ” but I cannot guces the principle 
of selection employed by the editor, nor see how much of the material could 
be regarded of such use to legal researchers to justify its republication in this 
lavish format. 

RAYMOND SMITH. 


Consumer CREDIT LEGISLATION. By R. Goovs [Butterworths 1977] 
CONSUMER CREDIT CONTROL. By F. BENNION [Oyez Publishing 
London 1976/77.] i 
ENCYCLOPEDIA OF CONSUMER CREDIT Law. By A. G. Guesr and 

M. G. LLOYD. [Sweet & Maxwell 1975. Ail looseleaf.] 


in the field in that the core of the book is th 

part of Sweet & Maxwell’s series. And a really first-rate annotation 
it ts. Goode’s book is, in fact, an up-date of 

“The Consumer Credit Act.” Ultimately, the loose-leaf format will absorb 
the whole of the book. Presently, and cumbrously, both the original 


Act, 
categories he sets out for special treatment. But 
too big for most brief-cases and beyond easy handling. 
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JUDGES, GOVERNMENT AND POLITICS? 


Ir is now a quarter of a century since the beginning of the Warren 
Court. The circumstances of its birth were as dramatic as its early 
achievements. In 1952 the Supreme Court of the United States 
heard the argument in Brown v. Board of Education® in which the 
court was asked to re-affirm the constitutionality of segregation, 
separate schools for black and white. There may come once or twice 
in a judge’s lifetime an occasion (in Britain it has generally been 
in wartime) when he yields to the argument that salus populi is 
suprema lex; he does not surrender to it in terms but he is conscious 
nevertheless that it is the force that is driving him to his judgment. 
It seemed in 1952 that the health of the nation imperatively 
required that it should have done with segregation, that only the 
Supreme Court could end it and that for it to be ended effectively, 
a decision of five to four or even six to three would not do. After 
the justices had considered the argument the issue seemed uncertain. 
To declare segregation unconstitutional meant overruling the 
decision in Plessey v. Ferguson.* Justice Frankfurter calculated that 
there were four, with the Chief Justice among them, who might 
refuse to do that. In such a situation postponement is the way to 
woo victory and Frankfurter obtained this by framing five questions 
for re-argument in the spring of 1953. Just before the case came on 
again Chief Justice Vinson unexpectedly died. It is said that when 
Warren was appointed his successor, Frankfurter immediately “ took 
him to school ” ¢ on the issues in Brown. If he did, Warren proved 
himself to be an apt and eager pupil. His vote not only turned the 
scale, but he used his fresh authority to bring the court to a 
unanimous judgment, though Justice Jackson threatened a separate 
opinion if the judgment pretended that it was doing anything other 
than “ declaring new law for a new day.” 5 

When the House of Lords, as occasionally it does, leaps over the 
fence, there follows a long period of retrenchment in which some 
of the new ground may be given up. But then, compared with the 
Supreme Court, the House is a disorganised rabble. There are not 
nine men constantly working together, but shifting groups of five. 


1 A review af: Raoul Borger, Government by Judictary (1971); and J. A. G. 


Griffith, The Politics of the Judiciary (1977). 
2 347 U.S. 483 (1954), 3 163 U.S. 537 (1896). 
t Berger, op. cit., p. 129. 5 Ibid. at p. 130. 
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When the subject next comes up, some voice unheard upon the first 
occasion may raise doubts and suggest restrictions. Judicial caution 
will favour a pause. - 

The Warren Court went full speed ahead with Frankfurter, 
outpaced by his pupil, often finding himself in the minority, for 
on most subjects he believed in judicial restraint. The decisions 
which attracted most attention in this country were those extending 
the rights given to the accused. In Gideon v. Wainwright’ the 
accused’s constitutional right to be heard through counsel was 
extended to require that if he could not himself afford to pay the 
fee, the State must pay it for him. In Miranda v. Arizona" the 
Constitution was held to demand not only that a lawyer for 
the accused should be present during the police interrogation if the 
accused asked for one but also that he should be told of his right 
to ask: the conviction of a man who had not been so told but had 
nevertheless made a voluntary confession was quashed. Then in 
Furman v. Georgia*® a start was made in the abolition of capital 
punishment by judicial decree. The case that created most stir in 
the United States was perhaps the reapportionment case, Reynolds 
v. Sims’ in which the Supreme Court turned itself into what we 
would call a Boundary Commission so as to enforce to its satisfaction 
the principle of “ one man one vote.” : 

It would be impossible to do this sort of thing in Britain without 
legislation. It would be impossible to do it m any country without 
its leading to a lot of detailed work. If it were done by a British Act 
of Parliament the Act would settle how the work was to be done and 
who was to do it. In the United States the federal courts have to do 
the job themselves and much of their work is what we would call 

imini ive. : 

Thus there has occurred a deep penetration by the courts across 
the bounds that traditionally separate the legislative, executive and 
judicial powers: there is, Professor Berger claims in his title, 
Government by Judiciary. Lawyers abroad take a keener interest 
in the theory than in the results. What was the magic formula 
which enabled the Supreme Court to “ make new law for new 
times ”? There haye floated across the Atlantic, variations on the 
theme of the “living constitution ”: “ purposely left to gather 
meaning from experience ” 1° Frankfurter said, while Learned Hand 
thought of the words of the Constitution as “ empty vessels into 
which he” (the judge) “can pour nearly anything he will.” ** 
Explanations of this sort were pursued by charges of “ judicial 
adventurism.” * While some protested that the machinery which 





¢ 372 US. 335 (1963). 
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® U.S, 353 (1964). 

10 Nationa! Insurance Co. v. Tidewater, 337 US. (1949) at p. 646. 
11 Berger, op. at. at p. 341. 

13 Ibid. at p. 0. 
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the Constitution itself provided for its amendment was being allowed 
to rust, others applauded the court for turning itself into a 
“ continuing constitutional convention.” '* Whether you applauded 
or not largely depended, as is always the case, upon whether you 
liked or disliked the results which the court was getting; most 
liberal-minded people liked them. 

Professor Berger likes some, perhaps all, of the results but he 
strongly disapproves of the way in which the court is getting them. 
His book is an analysis of the court’s methods. It is sub-titled “ The 
Transformation of the Fourteenth Amendment,” for it is this 
Amendment, made in the aftermath of the Civil War, which powers 
most of the revolutionary judgments. Most of Part I of the book, 
which is more than half of the whole, is devoted to the “‘ legislative 
history ” of the Amendment. I found this very surprising, for I 
had supposed that the judicial adventurers would before sailing 
have lightened the ship by dumping the legislative history over- 
board; it seemed to me most unlikely that the legislators of 1868 
would have had spacious ideas about negro education or about 
subsidising criminal defences; and if, improbably, they thought of 
the death penalty as a cruel punishment, they could not have 
regarded it as an “ unusual ” punishment for murder. But in fact 
in Brown’s case, the court dug deeply into the legislative history and 
in the end found it inconclusive. The author on the contrary con- 
siders that history overwhelms the court’s decision. To sustain his 
position, he is prepared to pile “ proof on proof, even at the risk 
of tedium.” +4 

It is clear from his citation that the original intention, as it is 
called, is still of great importance in the interpretation of the 
Constitution, and because it has to be ascertained by examining the 
legislative history, it is still capable of being used to clip the wings 
of new ideas. The intention of the lawmaker is the law. As 
Professor Berger expounds the doctrine, the intention is to be 
ascertained from what was said by the proponents or framers of 
the measure in its passage through the legislature. “‘ An unsuccessful 
minority cannot put words into the mouths of the majority.” 4 It 
seems that what the majority has not said is not the law and what it 
has said is. Is the text more than the best evidence of what the 
majority meant? 

English courts are often reproached for excessive attachment to the 
text and—deservedly, I think—for the way in which they altogether 
ignore the legislative history. The implication in the reproach is 
that the history would be less constraining than the text. We see 
here that it can be even more restrictive. The thoughts of our 
ancestors, meticulously recorded, leave little scope for the imagi- 
nation. English judges, who proceed by attributing their own 
thoughts to an abstract entity, “ Parliament,” may have in the end 


13 Ibid. atp. 2 14 Ibid. at p. 8. 
15 Mastro Plastics v. N.L.R.B., 350 US. 270, 288 (1956). 
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greater freedom. They are able to avoid any precise doctrine about 
whether a statute is speaking in a present or a future tense; they 
have a choice of tenses. “ Parliament in its infinite wisdom,” the 
judge can intone, “ must be taken to have foreseen, etc., etc.” 
Thus they can if they wish (which usually they do not) come very 
close to treating statutes as “ living ” and words as “ empty vessels.” 

This is the line taken by those who favour the Supreme Court’s 
activities; they emphasise that what the court is interpreting is a 
constitution and not a statute. Professor Berger examines this line 
in Part I of the book. There has never been a decisive battle, 
perhaps because a justice does not always take the same side on 
all questions and so stresses different things at different times; he 
can pick up a full vessel if he likes the taste of the liquor inside it 
and an empty one if he does not. No one has said formally that 
‘when interpreting a constitution “legislative history” is bunk, 
but neither has anyone said formally that a constitution is to be 
handled as carefully as a statute. 

Most of the new decisions, of which I have given examples above, 
are on subjects, such as criminal procedure and the suffrage, 
which are within the jurisdiction of the states. What the Fourteenth 
Amendment does is to subject the states to an overriding principle: 
“nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” No one disputes that 
these words prohibit discrimination, racial or otherwise. Every 
citizen is entitled to the same process and the same degree of 
protection; the essence of the rule of law is that the law is no 
respecter of persons. 

But does the Constitution say anything about the quality of 
the process or of the laws which give the protection? A man 
invited to dinner is entitled to think that he will not be sat at a 
separate table and served with food inferior to that consumed by 
the host and other guests: subject to that, it is for the host to 
settle the bill of fare. But then what is the good of the invitation 
if the food is uneatable? So what is the value of equality before the 
law if the law is a bad one? This is one of the fundamental questions 
about the meaning of the rule of law. Since the rule of bad law 
would be pernicious, must it not mean the rule of good law? But 
once you empower the tribunal which enforces the rule to consider 
the quality of the law, where do you end? In the United States you 
end with the concept of “substantive” due process to be dis- 
tinguished from “ procedural ” due process which Professor Berger 
says was the original meaning. It is substantive due process which 
has enabled the Supreme Court to make its sweeping reforms.** 

There is here much food for thought by those in Britain who 


16 “Doe process is what comporta with the fatrest notions of what is fair and 
right and fost ” is how Justice Frankfurter put it in Solesbee v. Baikcon, 339 U.S. 
(1950) at p. 16. 
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are concerning themselves about a Bill of Rights. But the book is 
of course not a handbook for foreigners. It is written primarily, I 
would guess, to rally American lawyers to the task of dispelling 
“the cloud of post-Warren euphoria” and to equip them for this 
work. For the professor, in common with a number of other 
distinguished American lawyers, thinks that the bill which will be 
presented for the goodies distributed by the Supreme Court will 
in constitutional terms be too high. He deals thoroughly and in 
detail with every issue and to a novice the case he makes out seems 
very convincing. Pelion is piled upon Ossa and there is many an 
anxious glance backwards, as the text proceeds, to make sure that 
nothing has occurred to dislodge it. I reckon that half the book is 
in footnotes in small type. But all of it is illuminating and nothing 
is wearisome that illuminates the workings of the most remarkable 
institution in the legal world. 

The politics in which the Supreme Court deals are of the same 
sort as those discussed by Professor Griffith when he is examining 
the politics of the English judiciary. Judicial attitudes towards some 
of the political and social questions of the day are what Professor 
Griffith is thinking of: such questions as trade unions, police 
powers, race relations and squatting students. This is a short book, 
one of a series written for the intelligent reader, legal or lay, to 
give him “a concise and authoritative account of the major issues 
of British politics today.” Y The pattern laid down by the editors 
is in three parts; first, the origins of the issue; second, its insti- 
tutional setting and the associated pressure groups; third, what 
is to be done. In the first two the authors are instructed to be 
objective and in the third polemical and stimulating. 

So the professor begins with a concise and interesting account of 
how judges work, what they are paid, the social origins and so 
on. This covers a good deal more ground than is necessary for his 
conclusion which is that the judicial political outlook, while not 
extreme, is right of centre. Judges are “neither Tories, nor 
Socialists, nor Liberals ” but “ protectors and conservators of what 
has been, of the relationships and interests on which, in their view, 
our society is founded.” ** He is talking chiefly of the small group, 
less than 30, of the senior judges in the House of Lords and the 
Court of Appeal whose views matter. “These judges,” he writes, 
“have by their education and training and the pursuit of their 
profession as barristers, acqutred a strikingly homogeneous collect- 
ion of attitudes, bellefs and principles, which to them represents 
the public interest.” ™ Since he is writing of men in their sixties 
and seventies whose working life has given them a common outlook 
on many questions, by no means all political, I have very little 
doubt that he is right. I have very little doubt either that the same 
might be written of most English institutions, certainly of all those 





17 Griffith, op. cit. at p. 9 
10 Jbid. at p. 52 19 Ibid. at p. 193. 
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which like the law are not of a nature to attract the crusading or 
rebellious spirit. 

_ In the second part the author sets out, with compression that 
never sacrifices clarity, the cases on which he relies. The trade union 
cases are of course in the van. He does not serve up as an antidote 
to them the line of cases beginning with Smith v. Baker*® and 
enormously amplified by Wilsons v. English” and its successors, in 
which the judges outpaced Parliament in the provision of satis- 
factory remedies against employers for those injured at work. To 
my mind the trade union cases are sul generis and do not exemplify 
the judicial attitude to progressive thought. The trade unions are 
no longer progressive. What the judges, in common with quite a 
number of other people, not in their sixties or seventies and quite 
progressive, dislike about the trade unions is that they have been 
put above the law and that they like to squeeze the most out of their 
immunities. Even if the judges reflected more regretfully than they 
do that it was the judicial attitudes of a long time ago that first 
instigated Parliament to put them above the law, they cannot now 
try all trade union cases in sackcloth and ashes instead of in wigs 
and gowns. The difference in attitude is well illustrated by 
Professor Griffitth’s comment on the “ bewildering ingenuouvsness ” ** 
of Donaldson J. The judge thought that in industrial disputes there 
could be a right and a wrong and that his court should try to 
ascertain where the right was to be found. Thereby, the professor 
says, the judge showed his ignorance of the reality that industrial 
conflicts are settled “by the exercise of economic and political 
strength.” 2? In other words, in this field might is right. Thus is 
the judge made to sound as remote as a man who suggested to 
Machiavelli that he should pay some attention to international 
law. 

But the real question posed by the author is on other subjects. 
Do the judges allow their devotion to law and order to distort their 
application of the law when they apply it to those who do not 
think as they do? In exploring the cases to get the answer to this 
the author is faced with two difficulties. The first is the lack of disci 
pline among the judges; they do not always toe what Professor Griffith 
declares to be their party line. The law lords are sometimes divided: 
more frequently they quarrel with the Court of Appeal. The second 
difficulty is that the scale of the work does not permit any analysis 
of the cases. Leaving Lord Halsbury to his own generation, it is 
difficult to get much from the modern cases without looking for 
the legal errors and examining them to see whether they disclose 
a pattern of thought. Without such an analysis the reader is left 
to go by the result: in the trade union cases, for example, the 
implication seems to be that a decision against the union cannot 





20 [1891] A.C. 325. 
21 [1938] A.C. 57. 
3% Griffith, op. cit. at p. 76. 33 Ibid. at p. T7. 
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be in the public interest. The author does not devote more than 
three paragraphs (who shall blame him?) to Rookes v. Barnard,” 
a case in which the House of Lords differed from a strong Court 
of Appeal. He describes the decision as “a return to the early 
heady days” * of Lord Halsbury. He notes that the decision to 
strike was in breach of contract. (Incidentally, could there be a 
right and a wrong about striking when you have promised not to?) 
He states fairly the main point as turning on whether the tort of 
intimidation should be confined to a threat of physical violence or 
could include a threat to bring pressure to bear by breaking a 
contract; obviously this is not a point that can be decided simply 
by its bearing on the right to strike and its consequent effect upon 
trade unions. He opines that the law lords had to “stretch 
themselves ” ** to find that intimidation could consist of economic 
as well as of physical threats. This is all. For analysis there is 
substituted the formation that the decision was highly displeasing 
to trade unions and immediately reversed, so far as it affected 
them, by the Socialist government in power, which was of course like 
all Socialist governments largely dependent on the support of the 
unions, 

These two difficulties—the lack of judicial unanimity and the need 
for compression—hamper also the drawing of inferences in the 
sections on other subjects. Even the same man is not always true 
to type. On page 93 the author cannot understand how Lord 
Denning could have agreed (sic: not disagreed) with the Race 
Relations Board, while on page 146 Denning dissenting speaks 
“with the voice of freedom under law.” Whether the reader will 
agree with the Professor’s inferences depends, I think, on whether 
he looks at them from the right or from the left. Professor Griffith 
cites cases on the use of police powers which he finds to be 
“alarming * 77; someone right of centre could probably produce a 
list of cases which would alarm him by their tenderness towards 
crime. In race relations, the author says, some courts have adopted 
the conservative view that “ parliament should interfere as little as 
possible in matters about which people differ in large numbers ” ** 
and others have acted on the alternative view that ‘‘ racial dis- 
crimination is a social wrong.” The courts enforce with too great a 
severity the law against squatters. They share much of the prejudice 
against students shown by other senior members of society. 

It is this section containing the cases which is the core of the 
book. What matters after all is not whether judges have the political 
prejudices of their age and upbringing, but whether or to what 
extent they allow the prejudice to get into their judgments. Most 
people, including judges, are prejudiced against crime, but judges 

34 [1964] A.C. 1129. ae r 

25 Griffith, op. cit. at p. 67. 

36 Ibid. at p. 68. 


37 Ibid. at p. 87. 
a8 7bid. at p. 87. 


508 THE MODERN LAW REVIEW [Vol 41 


have to learn to keep that prejudice out of a trial. Moreover, the 
author is dealing not with individual but with corporate prejudice. 
His purpose is to show that there are certain types of cases that 
the judges as a body do not decide fairly. I am not sure that in the 
end he proves much more than that there are cases which he, 
often in accord with dissenting judges, would have decided differ- 
ently from the final court. What, for example, is the significance 
of the case in which the House of Lords, by a majority of three 
to two and reversing the decision of the Scottish court below, 
awarded compensation at common law to an oil company whose 
property in Burmah had been destroyed by the British scorched 
earth policy?** Is it only that the decision is wrong in law? Or is 
a court acting on a prejudiced view of the public interest when it 
awards to a subject, even an oil company, the compensation to 
which, rightly or wrongly, it thinks that the company is entitled? 
All that is said on this aspect of the case is that the government, 
which was of course the unsuccessful party in the suit, immediately 
passed an Act nullifying the decision. It was a Socialist government 
which actually introduced the Act, but a Tory government which 
took the decision to do so. 

Most of the cases, however, have a “law and order” element in 
them. The author’s thesis is that the small group of senior judges 
who are policy makers is engrained with the belief that the stability 
of their society is the supreme law. In the main he seeks to induce 
this from the results of their decisions. But he does also decorate 
the thesis with some examples of specific bias, mostly from judges 
outside the group. I cannot refrain from rejoicing that the ground 
he tilled was so infertile. Mr. Haldane, who in 1901 was engaged in 
the Privy Council on behalf of Boer prisoners, noted that the anti 
Boers prevailed over the pro-Boers, the tribunal was “ hopelessly 
divided.” ?* Mr. D. N. Pritt mentions that, among the many 
political cases which he had, some came before a judge “ so bitterly 
opposed to anything left wing ” °! that he could not give it a fair 
trial. Johnny Pritt was a delightful man, at any rate for his friends: 
he liked to describe his politics as those of “a fully expelled 
member of the Labour Party” and he had the nose of a witch- 
doctor for rightist behaviour. 

There is one incident to which Professor Griffith allows three 
pages and which-seems to me to exemplify the author’s occasional 
imbalance and not any judicial misdeed. The bare facts of it are 
as follows. On May 6, 1926, during the third day of the General 
Strike, a summons came before Astbury J. in which the legality of 
the strike was challenged. On the same day in a speech in the 
Commons Sir John Simon, a leading Liberal and eminent lawyer, 
declared that the strike was illegal. 

_ On May 10, Sir Henry Slesser, a former Socialist Solicitor- 


39 Burmah Oll v. Lord Advocate [1965] A.C. 75. 
3° Griffith, op. cit. at p. 30. 31 Ibid. at p. 31. 
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General, declared in a like manner that it was not. On May 11,, 
Astbury declared that it was. So when in the evening of that day 
Simon replied in the House to Slesser he was able to cite judicial 
authority for his view. Professor Griffith writes: 


“ Tt is difficult to believe that the judge and the politician were 
not sharing their thoughts on this matter. It seems likely that 
they knew one another well. Astbury had been a fellow Liberal 
M.P. for four years having been first returned at the same time 
as Simon during the Liberal victory of 1906; and he was made a 
judge in 1913 during Simon’s five-year period as Solicitor- 
General and then Attorney-General.” ** 

This is the sort of stuff which if the author had come across it 
in a secret police dossier, he would have rightly derided. It is unworthy 
of the gravity of the charge. If Astbury so much as discussed the 
case with Simon, he was reprehensibly indiscreet. If he timed or 
framed his judgment so as to assist Simon, he was false to his oath 
that he would do justice without favour. 

To my mind none of the evidence, general or specific adds much 
to the inherent probability that men and women of a certain age 
will be inclined by nature to favour the status quo. Is it displeasing 
to the public at large that the guardians of the law should share 
this common tendency? The editorial instructions to the author 
were to identify pressure groups. He does not name any; perhaps 
there is none. Perhaps no one is very dissatisfied with the situation 
except Professor Griffith and those who think like him. But they 
ought to be satisfied if it is possible to do so. So what ought to be 
done? 

This is the question which the editors assigned to the third part of 
the book. Their instruction to the author for the first and second 
parts was to be objective. Professor Griffith has certainly tried to 
be objective and I think that in general he has been; he puts the 
other side of the case wherever he sees it and it is nothing to the 
point that a reviewer sees some of it differently. Now, as he 
approaches the final question, he ought to be dropping objectivity 
and becoming polemical and stimulating. Professor Griffith cannot 
be unstimulating but he can be unpolemical and he is. In reaching 
his conclusion he is even more objective than before. He answers 
the question by saying in effect that there is nothing to be done. 
He thinks that the attitude of the judges is too repressive, too 
authoritarian, but he writes, 

“We live in a highly authoritarian society, fortunate only that 
we do not live in other societies which are even more authori- 


tarian We must expect judges, as of that authority, to 
act in the interests as they see them, of the social order.” ** 


It is the same or worse in every country except for the Supreme 
Court of the United States which Professor Griffith twice praises. 


33 Jbid, at p. 64. 8 Ibid. at p. 213. 
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What is wrong with this book is highlighted by this conclusion. 
It is its editorial setting. It is extravagant to talk of politics of the 
judiciary as one of the “ major issues of British politics today.” 
Their politics are hardly more significant than those of the army, 
the navy and the airforce; they are as predictable as those of any 
institution where maturity is in command. What the book presents 
is not a major issue but a problem, or rather one facet of the 
universal problem caused by the fact that in any peaceful and 
law-abiding democratic society in which the mortality rate is 
constantly declining government falls into the hands of the ageing. 
No doubt power rises upward from the people, who are of all ages, 
but it becomes effective only when it is channelled, and the 
controllers of the channels are, as Professor Griffith says, oligarchs. 
The oligarchs who rise to the top in a democratic society are 
usually mature, safe and orthodox men. Autocracy sometimes 
runs risks in selection, democracy hardly ever. So throughout the 
whole apparatus of the state, in every institution, whether it be 
the judiciary, the civil service or the political party, the men at the 
top, especially perhaps the senior judges because of their training, 
are seen by the young, among whom I count Professor Griffith 
because ago has not wearied him nor the years condemned, as 
showing too much concern with stability and too little with move- 
ment. Of course the silent majority may see this as a very good 
thing: let the judges protect the laws and customs of the realm 
and the traditional values and leave movement to others. But 
assuming that the judges admire stability more than they should, 
what is the solution? 

I half expected Professor Griffith to take the Supreme Court as 
an institution to be imitated and to revive the paeans of the early 
Warren days, the thumbs down for the “ look-it-up-in-the-library ” 
types and the exaltation of the “ result-oriented”’ judgment. The 
solution would be to make the law lords much more like Supreme 
Court justices, give them a politician like Taft, Hughes or Warren 
as their leader, make the right attitude to social questions a more 
important qualification than learning in the law, open the door 
to professors, and by making direct appointments from the Bar 
get men at a far younger age than can be got if judicial experience 
is the prime quality desired. The really essential one of these 
qualifications is the right attitude to social questions; the others 
are ways of arriving at this desideratum. 

But how do you ensure that they have the right attitude? If only 
law lords were all appointed by a socialist Prime Minister (not just 
any socialist, but one who like Professor Griffith is perhaps a little 
left of centre; Mr. Callaghan would not be any good), all would be 
well. But it would be even more unwise to trust to that than to trust 
to the immutability of the Supreme Court. As Professor Berger’s 
book reminds us there will come a day when the liquors for the 
“ empty vessels” are differently brewed and when “due process ” 
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becomes once again, as it used to be, “ the symbol habitually evoked 
by private right, the barrier that guards the frontier of business 
against the interference of the state.” * 

Is there then no solution except the pragmatic one of making 
the best of what we have got? I do not think that Professor Griffith 
exhausts the possibilities of this. For the social reformer the English 
judiciary should have three attractive features. First, it has not 
got its own source of power; there is no Constitution, no “ empty 
vessels ” for it to fill. Second, if it has a bias, its bias is known 
and for a known bias allowance can be made. So regarded its 
homogeneity is a virtue; a gun that is wrongly sighted is less 
risky than one which is liable to go off in any direction. Third and 
most important, one of the advantages of even a mildly authori- 
tarian state is that it does not put in command men and women 
who have not learnt to obey. A new minister with his ideas 
brought piping hot from the hustings may find his civil servants 
obstructive, but a positive command they will not disobey. Neither 
will the judges disobey an Act of Parliament. But where novel 
measures are imposed by a minister or by Parliament, they must 
be expressed in language which is emphatic enough and clear 
enough to penetrate the bias against them of those who are set in 
their ways: it is no use praying for the rejuvenation of the elderly. 
A strong minister can be as emphatic as he wants in his own 
ministry. But when the proposed measures have to be submitted 
to parliamentary and public criticism, under-emphasis is very 
seductive. A minister is unlikely, for example, to say bluntly in 
the House that the Race Relations Act was intended to restrict 
freedom of speech and should be so interpreted, still less to have the 
sentiment expressed as a preamble to the Act. 

There is the other side of the coin. It must be part of any 
pragmatic deal that judges should watch out for the perils of 
Maturity. It is as a warning to them that “The Politics of the 
Judiciary”’ is most valuable. It is not analytical but it is illustrative. 
When, for example, the courts are subjecting the proceedings of a 
domestic tribunal to the test of natural justice, is there a tendency 
to make the test stiffer for a tribunal that is disciplining an 
unco-operating trade unionist than for a university court that is dis- 
ciplining a troublesome student? Surely this is a question which is 
worth asking. The judge who is confident that he has no prejudices at 
all is almost certain to be a bad judge. Prejudice cannot be 
exorcised, but like a weakness of the flesh it can be subdued. But it 
has first to be detected. This is the great value of the book. It 
presents the judiciary with its portrait as seen by some of its 
critics. It is a skilful presentation, moderate and friendly, and a 
pleasure to read. If only on the principle of audi alteram partem 


EEE 
34 The Constitution Reconsidered (Columbia U.P., Conyers Reade ed., 1938), 
p. 167. 


CHOICE OF LAW FOR IMPOTENCE AND 
WILFUL REFUSAL * 


In the English conflict of laws the rule governing choice of law is 
unclear on a petition for nullity of marriage where impotence or 
wilful refusal to consummate is alleged. This has been so since 
Robert v. Robert} was decided in 1947. Before this case English 
law had been assumed to be applicable qua lex fori by analogy 
with the established rule of choice of law in cases of divorce.” 
The purpose of this article is to examine the various rules which 
might possibly be adopted, especially those which have been pro- 
posed by judges and scholars, and to suggest an alternative which, 
it is submitted, is better calculated to balance the conflicting claims 
that legal policy makers must resolve.’ 

Impotence is less likely than wilful refusal to give rise to problems 
since nearly all countries annul a marriage when one of the parties 
is physically incapable of consummating it‘ Nevertheless, the 
conditions on which relief is granted and the financial consequences 
of pronouncing a decree’ do differ with possibilities of a conflict 
of laws. Wilful refusal on the other hand is sometimes a divorce 
ground, sometimes a nullity ground and sometimes not a ground 
for matrimonial relief at all. 

Dicey and Morris rule 49 (2) states the law as follows: 

“ If the marriage complies with Rules 33 to 35 as regards form, 
capacity and consent, the question whether the marriage is 
voidable for impotence or wilful refusal to consummate will 
(semble) be determined by English domestic law or (perhaps) 
by the law of the husband’s domicile at the time of the 
marriage.” * 
The tentative nature of this statement is a reflection of the con- 
fusing state of the authorities. The first branch of rule 49 (2), 
application of the lex fori, is supported by all cases before Robert 
v. Robert,’ in particular by Easterbrook V. Easterbrook * and 





* I would like to thank: M. P. Formston, T. C. Hartley, Sir Otto Kahn-Freund 
and especially Dr. J. H. C. Morris for their assistance. Surviving errors are my own. 

1 [1947] P. 164. 

a Dicey and Morris, Confact of Laws (9th ed), p. 312. It has been an “ auto- 
matic” divorce rule before the Matrimonial Causes Act 1937 since jurisdiction 


‘Act 1965, s. 40 (2), re-enacted in Matrimonial Causes Act 1973, s 46 (2). The 
provision has been repealed but without intent to alter the law: seo Law Com. No. 
48, paras. 


103-108. 
3 For general discussion, see Dicoy and Morris, pp. 234-279; Cheshire, 
Private International Law (9th ed.), pp. 316-355; Graveson, Conflict of Laws (Tth 
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Hutter v. Hutter.’ In the latter two cases however the point was not 
argued and both are only decisions at first instance. It should be 
noted that we are not, at least in the more troublesome case of 
wilful refusal, dealing with a conflicts rule entrenched by the silent 
assumption of generations of judges and practitioners. Wilful refusal 
became & nullity ground only in 1937. Before 1937 such cases could 
succeed only if the facts yielded sufficient evidence for a finding 
of impotence. And in that case, since most laws agreed in the 
result, the conflicts rule was seldom important. It is fair to say 
that in Robert v. Robert * Barnard J. was dealing with an entirely 
new issue and not upsetting a settled pattern. 

In both Easterbrook v. Easterbrook“ and Hutter v. Hutter ™ 
the marriages were celebrated in England between a woman 
domiciled in England and a soldier, in one case Canadian and in 
the other American. In neither case was the state or province of 
domicile stated in the report. In both cases the husband was the 
petitioner. Both reports are silent on choice of law, which it seems 
was not argued. On one view of the doctrine of precedent these 
cases do not constitute authority on choice of law. On any view 
they are authority of the weakest sort, and certainly no conflict of 
laws was ever proved. 

The only other case directly raising a choice of law issue, and 
supporting application of the lex fori, is Magnier v. Magnier.” 
The marriage was celebrated in the Republic of Ireland between 
Irish domiciliaries.* The wife subsequently became resident in 
England and the husband used this fact to found jurisdiction for 
his petition to annul the marriage on grounds of the wife’s wilful 
refusal to consummate. The wife did not defend. Judge Mais, 
sitting as a special commissioner, clearly assumed that English law 
would be the lex causae. He seemed too to be aware of the absurdity 
that his decision to grant the decree would produce, and did 
prodnce: the wife would be rid of the marriage though she could 
not complain under the law either of her domicile or her residence,” 
and the husband too would be rid of the marriage (at least in the 
eyes of the English law) though he could complain under the law 
neither of his domicile nor of his residence. The judge summed 
up this Alice-in-Wonderland situation as one of “* limping divorce.” 
Despite this the issue of choice of law was not discussed and it 
seoms that authority against the lex fori was not cited to the judge 
—not that one would expect it to be cited in an undefended case. 


* [1944] P. 95. 10 [1947] P. 164. 
11 [1944] P. 10. 
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The second limb of Dicey and Morris rule 49 (2) reads: “‘...or 
(perhaps) by the law of the husband’s domicile at the time of 
marriage.” ?* It is derived from a dictum of Barnard J. in Robert 
v. Robert which was taken up by Sachs J. and made the basis of 
his judgment in Ponticelli v. Ponticelli?" The facts in the former 
case were these: At the time of the marriage and at the time of the 
petition both the husband and wife were domiciled in Guernsey. 
They never cohabited. The wife’s petition was undefended. No 
difference between Guernsey law and English law was shown to 
exist. Barnard J.’s judgment is very brief, but he is clearly of the 
opinion that the lex fori should not be applied. He makes the 
Startling suggestion that the lex loci celebrationis should be applied 
on the principle of locus regit actum or alternatively that wilful 
refusal should be treated as akin to questions of capacity and 
governed by the lex domicilii—by which he means the husband’s 
domicile at the time of the marriage. He assumes that English law 
is decisive in classifying such a marriage as voidable thus con- 
ferring on the wife the husband’s domicile—though to be fair this 
issue did not arise here since both were domiciled in the same law 
district. Given that no conflict of laws was proved and that the petition 
was undefended, the authority of the judgment is not great. 

In Ponticelli v. Ponticelli ™ the facts were these: at the time of 
the marriage the husband was domiciled in Engiand and the wife in 
Italy. The intended matrimonial home was England, though the 
parties never cohabited. The husband petitioned for nullity on 
grounds of the wife’s wilful refusal to consummate the marriage. 
Again no conflict of laws was proved.*® Sachs J.’s judgment is by 
far the most substantial that we possess on this issue. On the 
question of choice of law he chose English law which was lex forl 
and the lex domicilii of the husband and the law of the intended 
matrimonial home. Italian law was the lex loci celebrationis, and 
the lex domicilii of the wife before marriage. But since neither of 
these has any appeal as a lex causae, the case yields little authority 
—its guidance on choice of law questions is almost wholly by way 
of obiter dicta. 

The judge addressed himself to the question of choice of law 
when the lex domicilii of the husband and the lex fori are in conflict. 





16 Loc. cit. 

17 [1947] P. 164. Later overruled on jurisdiction by De Reneville v. De Reneville 
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He preferred the lex domicilii—but his reason for so doing has 
in part been overtaken by events. He preferred it because then only 
one law could apply, and this law would not vary merely because 
a different forum had had been selected by the petitioner. After 
the Domicile and Matrimonial Proceedings Act 1973 the wife can 
have an independent domicile ™! and so two domiciliary laws might 
be thought to have claims for consideration. To adhere rigidly 
to a rule of the husband’s domicile governing is to adhere to a rule 
which is now impossible to defend on any rational ground and 
which is inconsistent with the contemporary trend to sexual 
equality before the law. It must be emphasised that Sachs J.’s 
remarks in favour of the husband’s domicile at the time of marriage 
were made in the context of a rule, now obsolete, that made the 
husband’s domicile the common domicile of both parties. 

Way v. Way™ decided in 1950 also supports the second limb of 
rulo 49 (2). In that case an English soldier had married a Russian 
ballerina in Tiflis in 1942. She refused to consummate and he left 
on duty two days after the ceremony. After the war Russian law 
made their cohabitation impossible. Hodson J.’s decision to grant 
a nullity decree, on the ground that the matrimonial domicile 
governed, was taken without the benefit of argument from counsel 
and as a convenient means of escape for Brigadier Way from a 
deplorable situation.” The report betrays no glimmer of awareness 
that argument on the point might even be relevant. It is thus 
support of the weakest sort. 

That the lex loci celebrationis has been suggested in the mid- 
twentieth century as lex causae on this issue may seem surprising— 
but on two occasions judges have done this. The first instance was 
Robert v. Robert, as noted above where it was Barnard J.’s first 
choice. The second is Addison v. Addison,“ a Northern Ireland 
case decided in 1955. The facts were these: the marriage took place 
in Northern Ireland between a woman domiciled there and a 
soldier domiciled in England. The wife petitioned for nullity for 
impotence or in the alternative for wilful refusal. The petition was 
not contested by the husband and the laws of England and Northern 
Ireland were identical on the issue. Lord MacDermott C.J. said that 
the lex loci contractus should govern. His only reason was that this 
issue was akin not to capacity but to the nature of the obligation.** 
Like Barnard J. in Robert v. Robert Lord MacDermott CJ. 
seemed to assume that no law other than the lex loci or the lex 
domicilii could possibly be relevant. As usual this issue was not 
argued and need not have been decided in any case. Once again 
authority is unimpressive. On the merits there seems to be little to 
be said for the lex loci contractus as lex causae as it may have no 
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interest in the matter: for often the locus contractus is chosen for 
temporary convenience. All the reasons which have made the lex 
domicilii or lex fori the lex causae in most family law matters in 
preference to the lex loci are applicable in this case. To select the 
lex loci would be contrary to the whole development of the English 
family law rules in the conflict of laws since Brook v. Brook.” 

It might be noted that no difference between the lex fori and 
any of the alleged leges causae was proved in any of the cases in 
which this question has been discussed.”* It is equally clear that had 
the courts called for evidence of foreign law they would have 
discovered differences in at least some of these cases.°° On one view 
of the doctrine of precedent there is then no binding authority on 
this choice of law issue but only a series of dicta of varying degrees 
of persuasiveness. It is certainly clear that the whole question is 
open at the level of the Court of Appeal. 

Turning from the decided cases to academic writings, a number 
of suggestions have been made. Dr. Morris has written that “ The 
whole problem would admit of a simple and rational solution if 
wilful refusal were made a ground for divorce and not for nullity.” ** 
The suggestion is a little surprising coming from a pen that has 
often favoured the sacrifice of theoretical tidiness in return for a 
law that is more-sensitive to social realities. One practical reason 
for the retention of wilful refusal as a nullity and not a divorce 
ground in English law is the fact that many people, especially 
Roman Catholics, have moral and religious objections to divorce 
who have no such objection to annulment of a marriage. Wilful 
refusal is, of course, a post-nuptial event as is so often pointed out. 
But the Christian idea of marriage, on which our concept of that 
institution is based, has held consummation to be a central part of 
the process of marrying—so that the inclusion of wilful refusal with 
impotence as a nullity ground, while admittedly a borderline case, 
is no mere sham or arbitrary measure. Whatever tidiness Dr. 
Morris’s suggestion would effect in the conflict of laws, it might 
well cause much more frequent and quite unnecessary pain to 
those concerned only with English domestic law. In any case the 
resolution of this question will turn principally on considerations 
of domestic law needs to which desiderata of the conflict of laws 
are at best incidental.” The courts must be prepared to deal with the 


28 (1861) 9 H.L.Cas. 193. It might be noted that the case for the lex loci cele- 
brationis in family law, though week, is still stronger than the case for the lex loci 
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rule presently in force regardless of what changes might one day 
be made. 

It is, of course, possible to achieve the same result by adopting a 
choice of law rule which selects the lex fori for cases of wilful 
refusal. One objection to this is that it suggests the provincial 
attitude so little to be admired in the conflict of laws. In addition 
nullity issues are intimately bound up with the substantive validity 
of a marriage contract and should be decided by the laws relevant 
to these issues. Finally impotence and wilful refusal are as a matter 
of practical fact often pleaded in the alternative and it would be 
inconvenient and indeed, faintly absurd, for them to be decided 
by different leges causae. So the proposed rule would have to 
include impotence as well. But again, that impotence and such 
other nullity grounds as are based on issues of substantive rather 
than formal validity should be decided by different laws for the 
purposes of nullity would be unfortunate, 

The editor of Cheshire has suggested }® that given that there is 
now no assured common domicile the arguments in favour of the 
husband’s domicile at the time of marriage governing, are weakened. 
He suggests that wilful refusal is now governed “by the lex 
domicilii of the spouse who refused to consummate the marriage.” 
In another passage he mentions Sachs J.’s argument that wilful . 
refusal and impotence are akin to issues of personal capacity. He 
suggests that if one accepts this reasoning but rejects Sachs J.’s 
preference for the lex domicilii of the husband or the law of the 
intended matrimonial home, then one is led to advocacy of the 
lex domicilii of the person alleged to be incapable (or unwilling), in 
that case Italian law. This line of reasoning he neither adopts nor 
dissents from, but it reaches the same conclusion on both impotence 
and wilful refusal as does the passage quoted above on wilful refusal 
alone. As an exercise in deriving the law from the authorities the 
value of this sort of reasoning is questionable since the 
decisions are of doubtful authority and are in any case partly 
obsolete after the Domicile and Matrimonial Proceedings Act 1973. 
As an exercise in prescribing the best choice of law rule, then, it is 
without merit: will an English court be expected to tell an English 
domiciliary who married intending to reside in England that he or 
she cannot have the marriage annulled because the other party, 
who is impotent or wilfully refused to consummate, is domiciled in 
a country which does not provide for such actions? It is one thing 
to take a spouse from another country and quite another thereby 
to forfeit some important rights to redress of grievance—to wed 
not only the spouse but also his (or her) nullity law on the subject 
of non-consummation. 

Professor Graveson has suggested that this question has been 
treated by the courts as a separate and special question of essential 


33 Cheshire, p. 405. 


518 THE MODERN LAW REVIEW [Vol 41 


validity—not as akin to capacity and governed by the lex domicilit, 
nor as a question of remedy for the lex for+—but governed by the 
law of the matrimonial domicile. This is defined as the laws “ in 
reference to which the parties may have been supposed to enter 
into the bonds of marriage.” ** The principal authority for this 
view of the law is Ponticelli v. Ponticelli** read in light of Casey v. 
Casey** a case decided in 1949 in the Court of Appeal on a 
jurisdictional issue where Bucknill L.J. clearly treated wilful refusal 
as separate and distinct from defects of form or capacity. This 
enabled him to distinguish Sottomayor v. de Barros*" and decline 
jurisdiction on the ground that the wife was now domiciled in 
Canada, the country of domicile of the husband involved in this 
voidable marriage. But as a matter of authority Professor Graveson’s 
argument is weakened first by the fact that Casey v. Casey ™ was 
not cited to Sachs J. in Ponticelli v. Ponticelli** and second by the 
fact that, as noted above, Sachs J.’s remarks in favour of the 
matrimonial domicile are obiter in that the lex domicilii of the 
husband, the lex fori and the law of the intended matrimonial 
home coincided in that case. Way v. Way, for what the decision is 
worth, also supports this argument. 

On the merits of this proposed rule Professor Graveson writes 
“the objections which have been expressed elsewhere to the term 
‘matrimonial domicile’ cannot apply in this context, for nullity 
proceedings presuppose the existence of a marriage, normally the 
establishment of a common home and in most cases the reality of 
a common matrimonial domicile.” “! This also is unconvincing. 
Let us examine those cases in which the choice of law issue has 
been discussed.” In at least five of them Professor Graveson’s 
proposed rule might give rise to serious doubts about which law 
is to be applied: in Easterbrook v. Easterbrook,” Hutter v. 
Hutter, Casey v. Casey,* Way v. Way“ and Addison vV. 
Addison." Only in Robert v. Robert,“* Ponticelli v. Ponticelli* 
and Magnier v. Magnier ® is its application reasonably free from 
doubt. Indeed only in Magnier v. Magnier " is Professor Graveson’s 
picture of “ normal ” case fulfilled, that is “ a common home and in 
most cases the reality of a common matrimonial domicile.” This is 
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not encouraging for those who hold Professor Graveson’s view. 

e source of the difficulty is fairly clear: nullity issues in the 
conflict of law, as distinct from Marriage validity issues generally, 
often arise in circumstances attended by indecision about the 
future, itimerance, and brief marital unions: all factors conducing 
to uncertainty. Significantly, six of the eight cases mentioned above 
involved marriages of soldiers domiciled in one country but 
stationed in another. The uncertainties mentioned are an invitation 
to litigation and to collusive attempts to mislead the courts. In the 
absence of clear advantages such uncertainty ought to be avoided. 
In conclusion there is little appeal either in authority or in principle 
in the suggestion that the law of the intended matrimonial domicile 
should govern in cases of impotence and wilful refusal to con- 
summate. 

In any nullity case there is a potential conflict of laws that is 
real and not merely a “ false conflict,” as understood by a number 
of American writers on the conflict of laws. This will occur when 
the leges domicilii of the two spouses differ about whether or not 
they would allow an annulment in a purely domestic case exhibiting 
the facts of the actual case and the petitioner is domiciled in the 
country that allows annulment while the respondent is domiciled in 
the country denying relief.** If the petitioner is domiciled in the 
denying country and the respondent in the annulling country then 
there is a false conflict: neither party has any legitimate grievance 
under the law of his domicile. Such a situation arose in Magnier v. 
Magnier ** and the operation of the current rules (or perhaps one 
should say the current lack of rules) allowed annulment. This is a 
deplorable result for any system of private international law that 
makes any serious claims to respect the differing practices of other 
countries. One of the desiderata of a choice of law rule is that it 
avoids “‘ solving ” false conflicts. 

The foregoing argument assumes that the domiciliary laws are 
the only relevant ones. Of course an advocate of (say) the lex 
patriae in family matters might argue that the national laws are 
the interested ones. Should we then make our assumption? Very 
probably yes. Common law courts usually, if not quite always, 
disregard the claims of the lex patriae in family law matters. The 
laws of the countries of ordinary or temporary residence also have 
only weak claims. Habitual residence is considered below. 

But avoiding the solution of false conflicts will not resolve the 
dilemma of choice in cases of true conflict. It was this sort of 
dilemma which troubled Lord Phillimore in Von Lorang v. The 
Administrator of Austrian Property when he said that the problem 
of recognition of foreign nullity decrees, when the parties are 
domiciled in different countries, is “ almost insoluble.” §* Now 


*3 In this senso “ false conflict ” includes two notions: lack of divergence of norms 
and lack of conflict of “ interests.” 
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that the “wife” in a voidable marriage can have an independent 
domicile it is not possible to avoid such problems by taking shelter 
in the fiction of a common matrimonial domicile, as even the 
severest critics of that now discredited rule were inclined to do.** 
It is now necessary to choose. 

It is submitted that in cases of true conflict, where nullity for 
impotence or wilful refusal is sought, the English court should select 
the law which grants relief to the party aggrieved. When English 
law recognises in domestic cases a legitimate grievance, and in 
an analogous case with a foreign element the English court is faced 
with a choice of whether to prefer one law (having an interest) 
which grants relief or to prefer another law (baving an equal 
interest) which does not grant it, then its choice is best directed 
by the domestic law’s choice—for it is hard to see any other basis 
of preference. This analysis indicates that the law that ought to 
govern in cases of wilful refusal and impotence is the law of the 
petitioner’s domicile at the time of the marriage. In wilful refusal 
cases that could only mean one of the two laws. In impotence cases, 
since most laws allow a person to petition subject to restrictions on 
grounds of his own impotence, the law of either of the two countries 
involved might, in a proper case, become the lex causae. 

It might be argued that the foregoing would support a tule of 
choice embracing the law of the petitioner’s habitual residence at 
the time of the marriage as well as that of bis domicile. Against 
such an extension is first the fact that the connecting factor of 
domicile still plays a dominant role in family law in the conflict 
of laws especially for choice of law, and second the fact that the 
court would in any case have to choose whether to prefer domicile 
or habitual residence in a case where those two were in conflict. 
Nevertheless, should habitual residence eventually displace domicile 
as the principal connecting factor in choice of law, then the rule 
here proposed could easily be adapted to suit this altered situation. 

Some illustrations will make the issue and argument clearer. 


Illustration 1: H and W domiciled in Utopia marry there intending 
to reside there but separate without consummating the marriage 
owing to W’s wilful refusal. W later becomes resident in England. 
By Utopian domestic law a petitioner cannot obtain an annulment 
on grounds of wilful refusal to consummate. By English domestic 
law a petitioner cannot obtain an annulment on grounds of his 
(or her) own refusal to consummate. There is thus no conflict 
` between the two laws in this case. H petitions an English court for 
a decree of annulment on grounds of W’s refusal to consummate. 
If the court selects the lex fori as lex causae then H obtains a 
decree though neither party could complain under the law of his 
own domicile or residence. It is submitted that Utopian law ought 
to govern the question and the decree ought to be refused. 
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Illustration 2: H domiciled in Ruritania marries W domiciled in 
Utopia. The marriage is not consummated owing to W’s wilful 
refusal. By Utopian domestic law no annulment can be obtained by 
either party. By Ruritanian domestic law H can obtain a decree. 
H petitions an English court for a decree of nullity. Here there is a 
true conflict between the two laws, each having a claim to interest 
in the outcome. When the issue of whether the petitioner should 
succeed in obtaining a decree or the respondent should succeed in 
resisting it is raised in a purely domestic case English law favours 
the petitioner. It is submitted that Ruritanian law is the proper 
lex causae. 

Illustration 3: H domiciled in Arcadia marries W domiciled in 
Utopia. They intend to reside in Ruritania. They separate during 
the wedding trip in Jamaica, H having wilfully refused to consum- 
mate. H acquires an English domicile and W a Scots domicile. 
In a purely domestic case English, Arcadian and Ruritanian law 
would annul on the petition of W but not on that of H, while Utopian 
or Scots law would not annul on the petition of either. Neither party 
bas a complaint under the law either of his domicile or of his 
residence. W petitions an English court for annulment. If the 
court selects as lex causae the lex fori, the lex domicilti of the 
husband at the time of the marriage, the lex domicili matrimoni, 
or the lex domicilii of the party alleged to be “ unwilling,” then 
the result is that a decree is granted, contrary to the practice of the 
interested laws. It is submitted that Utopian law, qua law of the 
petitioner’s domicile at the time of the marriage, ought to govern 
the question—and the petition should be refused. 

This rule coheres with the rule on consent to enter into marriage, 
to which this issue is closely allied. That rule is that the issue of 
whether an individual has consented ought to be determined by that 
individual’s ante-nuptial domiciliary law. This formulation is that 
of Mr. North in Cheshire,** but it has been approved by Dr. Morris 
both in his Conflict of Laws*’ and in Dicey and Morris,** though 
in the latter work he declined to change the wording of rule 35 
“so soon after it was approved by high judicial authority” ** in 
Szechter v. Szechter *° by Sir Jocelyn Simon P. The idea underlying 
this formulation is that a person has no grievance if by his own 
law he consented, but that if by his own law he did not consent then 
he has a grievance and ought to succeed in having the marriage 
declared null and void. To the question of whether or not he has a 
grievance the internal law of the country of domicile of his alleged 
spouse is irrelevant and ought to be ignored. This is precisely the 
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rationale underlying the formulation proposed above for cases of 
nullity for impotence or wilful refusal. 

This proposal is open to none of the various objections urged 
above against the lex fori, lex loci celebrationis, lex domicilli of the 
party incapable, lex domicilii matrimonii and lex domicilii of the 
husband as leges causae for this issue. Such a formulation is 
consistent with the decisions in Robert v. Robert, Addison v. 
Addison,“ and Ponticelli v. Ponticelli," though not of course with 
the reasoning in these cases. Equally since no conflict of laws was 
ever proved, it is not even inconsistent with Hutter v. Hutter “ 
and Easterbrook v. Easterbrook.** It is inconsistent with Magnier 
v. Magnier ** and as argued above *’ this is a virtue. There is 
certainly no authority that would stand in the way of the Court 
of Appeal adopting this rule and probably no authority that would 
deter a sturdy court at first instance. It is submitted that when next 
given an opportunity to rule on this question the courts should 
choose the rule here argued for. 

One possible situation remains to be considered. Assume that the 
law of the petitioner’s domicile in general grants nullity for 
impotence or wilful refusal. Assume further than on the facts of 
the case an English court would not make a nullity decree because 
of the operation of the substantive bars to relief contained in 
section 13 (1) of the Matrimonial Causes Act 1973. Assume further 
that the respondent’s domiciliary law either does not make a nullity 
decree at all or else bars relief in cases of this sort. Here the simple 
Tule suggested above would not yield the result that is supported by 
the principal arguments adduced in its favour. In particular the 
tule would oblige the court in a case of true conflict to favour 
that one of the two interested laws which differ from English 
domestic law. Several responses to this problem are possible.** 

First one might accept the objection and modify the proposed 
tule accordingly. Thus: “On a petition for nullity on grounds of 
wilful refusal or impotence the court shall apply the law of the 
petitioner's domicile except that the court shall apply the law of 
the respondent’s domicile where (1) the law of the respondent’s 
domicile would, for any reason, deny relief and (2) on the facts 
of the case English domestic law would bar relief under section (13) 
(1) of the Matrimonial Causes Act 1973.” * Such a solution derives 
some support from those authorities which claim that English 
courts will not annul on grounds unknown to English law.” But 
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the support is weak for there is an important difference between 
annulment on a ground which is familiar to English law but which 
is not available on the particular facts and annulment on a ground 
which is not known to English domestic law in any circumstances 
whatsoever. The question presented here is more nearly akin to 
whether or not an English court would apply the New Zealand law "! 
allowing the wife as well as the husband to petition on grounds that 
the respondent’s pre-marital intercourse with another had resulted in 
a pregnancy. Here the answer is far from clear."* In any case the 
application of the “ no exotic foreign grounds” argument in a case 
such as ours scarcely sits well with section 14 (1) (b) of the 
Matrimonial Causes Act. 

Secondly one might accept the objection but still reject the 
amendment on the ground that it is of no practical importance. 
All or nearly all laws allowing nullity or divorce" for impotence 
or wilful refusal contain provisions designed, like the English 
provisions, to prevent injustice to respondents.’ The problem of a 
petitioner’s law that is more liberal on this question than is English 
law may well be a purely theoretical one. 

Thirdly one might reject the amendment outright on the ground 
that the argument advanced for the petitioner’s domiciliary law as 
lex causae is an argument about general principles and not about | 
particular results. In our search for the best principle by which to 
resolve true conflicts we might object to a rule which entirely 
ignores the choice that the domestic law of the forum makes when 
faced with such disputes. But the objection has much less force 
against a rule which resolves true conflicts by reference to a law 
which agrees with domestic law on the availability in principle of 
the remedy (nullity for wilful refusal) but which sometimes differs 
in matters of detail in defining those cases in which the remedy will 
be granted. 

This side issue having been raised the reader now probably 
expects that a choice will be made and justified here. He will be 
disappointed. The issue is a small one and its resolution incidental 
to the main question with which this article is concerned. The writer 
is interested in the (slightly) bigger fish and does not mind if the 
net is woven so as to catch this one or so as to let it slip through. 
For the main purpose the first or the amended formulations of 
the proposed rule will do equally well. 

One additional problem ought to be dealt with. It might be argued 
in favour of the lex fori as lex causae and against all other possible 
leges causae that any other rule leaves open the possibility that a 
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petitioner might be denied a nullity decree because his lex 
domicilii does not grant nullity in cases of impotence or wilful 
refusal but rather grants divorce (as in France for impotence m 
some cases, or as in Canada for wilful refusal). Indeed it seems an 
absurd situation that both relevant laws “end” a marriage, one 
calling it nullity and the other calling it divorce, and yet because 
they call it by different names the petitioner, who may be indifferent 
between labels, cannot obtain relief. The situation seems not yet to 
have come before English courts and writers do not deal with the 
issue.™" It is submitted that the problem admits of a satisfactory 
solution regardless of which choice of law rule is adopted. 

When the question is raised: “Does French law annul for 
impotence?” or “Does Canadian law annul for wilful refusal?” 
the word annul logically must mean annul in the English conflict 
of laws sense. This sense is not necessarily coextensive with the 
English domestic law sense nor, a fortiori, with the sense in which 
the term is understood by the lex causae."* The precise issue then 
is how the decree of divorce in the foreign law sense is to be 
characterised in the English conflict of laws when the foreign 
grounds are impotence or wilful refusal to consummate. There is 
no automatic answer to a characterisation puzzle—all the possible 
candidates for the title of “ universal characterisation rule” lead 
to unacceptable results in some cases.” The characterisation rule 
for each type of situation must be formulated in the light of forum 
and lex causae rules and of its probable effects. As noted above, 
the differences between nullity of a voidable marriage and divorce in 
English domestic law have been diminished almost to the vanishing 
point. Both decrees now operate only prospectively and con- 
sequential rights, e.g. to financial provisions, are identical." Only 
the name of the decree distinguishes the two. When a foreign 
decree is granted on the same ground as an English nullity decree 
and has the same consequences—then it is anything but clear that 
the fact that the word “divorce” is used by the foreign court 
should be decisive in deciding the characterisation. Surely the 
grounds on which the decrees are granted in the foreign court are 
at least as important as the label used there when an English court 
is called upon to characterise the foreign court’s decree for the 
purposes of English conflicts rules. This is particularly so when the 
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foreign law characterisations would lead to absurdity in most of 
the cases likely to arise. It is submitted that the better view is that 
Canadian and French decrees of divorces based on wilful refusal 
(or impotence) are properly characterised as decrees of nullity in the 
English conflict of laws sense. This being so the potential objection 
disappears. 

Illustration 4: H domiciled in Canada marries W domiciled in 
France in a ceremony celebrated in France, the intended matri- 
monial home. W wilfully refuses to consummate the marriage and 
the parties never cohabit. H becomes resident in England, meets 
M and is now anxious to marry her in order to legitimate a child 
whom M has borne him. He petitions the English court for nullity 
of his marriage to W. Canadian and French law grant a divorce 
decree in purely domestic cases of this kind. English law grants a 
decree of nullity. If the Canadian decree is characterised as one of 
divorce in the English conflict of laws sense then the court must 
deny the petition because the lex causae—Canadian law as the lex 
domicilii tempore matrimonii of the petitioner—does not grant a 
nullity decree.” It is submitted that the Canadian decree is 
properly characterised as one of nullity in the English conflict of 
laws sense and that the petitioner should be granted a decree of 
nullity. Quaere whether this would have been the proper character- 
isation before the Nullity of Marriage Act 1971. 

W. D. BisHop * 





SEX DISCRIMINATION IN GERMANY (W) 


L INTRODUCTION ¢ 


In 1974, the German Federal Parliament (Deutscher Bundestag) in 
Bonn set up an Inquiry Commission (Enquétekommission) on the 
Rights and Social Conditions of Women in Society—a commission 
consisting of five Members of Parliament and five expert members 
(including the present writer)—to inquire into the legal and social 
conditions of women in today’s society, and with the task of elaborat- 
ing and proposing measures which could be adopted by the Federal 
Parliament and lead to an improvement in the legal and especially 
the social situation of women in our society.1 In accordance with 
the terms laid down by Parliament, the commission, as a result of its 
work during the previous legislation period, drafted a first interim 
report which, in December 1976, after its presentation to the Presi- 
dent of the German Bundestag, became an official parliamentary 
paper of the Parliament of the Federal Republic of Germany.” 

The report received wide-spread if not altogether positive 
publicity in Germany, and has been reprinted several times since.” 
Tt deals with the present day situation of women in Germany (W) 
in the fields of education, employment, social security, and public 
life, and the information it provides gives weight to the well- 
established argument that, today, the problem of discrimination 
against women in Germany exists not so much in the legal as in the 
social sphere.* 


TL. Law RELATING To SEX DISCRIMINATION IN GERMANY (W) 


In the legal field almost all discriminatory laws have been gradually 
removed since 1949, and some of the few relatively unimportant 
ones which remained until recently were done away with by the 
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+ The following abbreviations are used: B.GD. = Bürgerliches Gesetrbuch 

(German Ctvl Code, 1896); B.G.BL = Bundesgesetzblatt (German Federal Statute 
Official 


asrungsgerichts 
of Judgments of the Federal Constitutional Court); BVerwGE = Entscheidungen des 
Bundesverwaltungsgerichts (Official Colection of Judgments of the Federal 
Administrattve Court). 

1 Deutscher Bundestag, Drucksachen 7/367 (March 7, 1973) and 7/1148 (October 
23, 1973). 

2 Zwischenbericht der Enquétekommission Frau und Gesellschaft dex Deutschen 
Bundestages (November 11, 1976), Bundestags-Drucksache 7/5866 (hereafter quoted 
as Zwischenbericht). The commission terminated with the end of the legislation period 
of Parliament in December 1976; after the 1976 federal elections the Inquiry Com- 


again. The relevant parliamentary sources now are: Bundestags-Drucksache 8/305 
(April 20, 1977) and Deutscher Bundestag, Plenarprotokoll 8/25 (25th session of 
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German Marriage Law of June 14, 1976, which came into force on 
July 1, 1977.5 From the beginning of these reform measures in 1949 
down to the present day, the philosophy behind them has always 
centred around the constitutional rule of legal equality of sexes as 
embodied in Article 3 of the German Basic Law (Grundgesetz) of 
1949. 


1. This Article, which constitutes a binding rule of constitutional 
law for all fields of public and private law * reads as follows: 


“ (1) All human beings are equal before the law. 
(2) Men and women have equal legal rights. 
(3) No person shall suffer prejudice or gain preferment by 
reason of sex, descent, race, language, home and social 
origins, beliefs or religious or political convictions.” 


When this basic Article of the German constitution was passed in 
1949, many legal writers expected great difficulties and problems to 
arise if the rule of equality of sexes came into full force immediately. 
This was especially so in the case of family law because large parts 
of the law of husband and wife, of matrimonial property and of the 
law of parent and child, particularly with regard to legitimate and 
illegitimate children, were not at that time in accordance with the 
equality rule. Therefore, when passing the German constitution in 
1949, the legislature provided in Article 117 (1) of the Basic Law 
that all law not in accordance with the equality rule should remain 
valid until its reform by the legislation, which reform was to be 
carried out by March 31, 1953, at the latest. 

2. However, the legislature was unable to adapt the old law to the 
modern constitutional rule of equality within this relatively short 
period. This led to a situation in which, from April 1, 1953, onwards, 
the courts were called upon to adapt the old family law to the new 
rules of equality. The highest court in Germany, the Federal Con- 
stitutional Court (Bundesverfassungsgericht) held that the principle 
of equal rights had, since April 1, 1953, become a rule of positive 
law and that, from that day on, all legal provisions conflicting with 
that principle had ceased to be operative.’ 

Although German judges were not particularly well trained in, 
nor accustomed to, a case-law technique and doctrine of precedent 
in the common law sense, the courts, in retrospect, did face up to 
this immense task extremely well: the anticipated legal uncertainty 
—the courts being without firm legislative rules—did not occur.’ 

3. Meanwhile, Government and Parliament worked out a family 
law bill, and this bill, now known as the Equality Act (Gleich- 
berechtigungsgesetz), became law on July 1, 1957.* 

3 Erstes Gesetz zur Reform des Ehe- und Familienrechts (1. FheRG), June 14, 1976, 
B.G.BL I. 1421 et seq. 

$ 2 BVerfGE 424, T 3 BVerfGE 225. 

* Cf. J. Leyser, “ Equality of Spouses under the new German Law” (1958) 7 
The American Journal of Comparative Law 276-287, 278. 


® Gesetz über die Gleichberechtigung von Mann und Frau auf dem Geblete des 
Bürgerlichen Rechts, June 18, 1957, B.G.BL L 609 et seg. 
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Generally speaking, the patriarchal idea of family law as laid 
down in the old German Civil Code (Bürgerliches Gesetzbuch = 
B.G.B.) of 1896, which granted to the husband the right finally to 
determine almost all questions relating to family life, was abolished 
by this Equality Act.’* In particular, the fields of matrimonial pro- 
perty and of other relations between wife and husband were revised 
with due regard to the principle that married spouses had to be treated 
as equal in all respects before the law. 

(1) Thus the rules of the B.G.B. on matrimonial property law were 
completely reformed by the Equality Act of 1957, which did away 
with all property régimes that favoured the husband against the 
wife; the new law now introduced an entirely new statutory régime 
for matrimonial property,!! similar to the system introduced by 
the Scandinavian countries in the 1920s and which is still in force 
in Denmark, Finland, Iceland, Norway and Sweden.” 

One could call the new German system a “ community of surplus” 
(Zugewinngemeinschaft) or, more precisely, a “ separation of pro- 
perty with an equalisation of gains ” (Giitertrennung mit Zugewin- 
nausgleich): that is, each spouse retains equal, and, within certain 
restrictions applying to both spouses, independent power to own 
and administer property during the marriage; at the end of the 
marriage, for example in the case of divorce, each spouse is entitled 
to half the surplus, that is, the amount by which the total of the 
property owned by both of them at the end of the marriage exceeds 
the value of the property owned by them before the marriage.** This 
matrimonial régime applies whenever the spouses have not adopted 
one of the other two permitted types excluding the surplus rules, 
namely either community of property or separation of property. 
Although it is possible to contract out of the statutory system,’ 
only a few do so. The same applies in the Scandinavian countries.** 

(2) The Equality Act of 1957 altered the law in the field of relations 
between husband and wife in many other respects: thus it repealed 
a rule (§ 1354 old B.G.B.) according to which the husband had the 
authority to determine all questions relating to matrimonial life. 





pro 
Property, Leiden (1972), pp. 114 et seq. 

13 Cf. Inger M. Pedersen, “ Matrimonial Property Lew in Denmark" (1965) 28 
MLL.R. 137-153, with further references. 

13 §§ 1365, eae Hmiting the right to dispose of property in tts entirety 
and of household tems in protection of important family interests 

14 §§ 1372 et æq. B.G.B. A detailed discussion of these provisions can be found 
in the articles by W. Müller Frelenfels, quoted supra, note 10. 

18 Cf. P. Mikat, “ Gletchberechtlgungsgrundsatz und Testerfretheit,” in: 
Festschrift far Hans Carl Nipperdey cum 60. Geburtstag, 2 vols., 1965, 1581-604; 
P. Mikat, “ Schranken der Vertragsfreihett im Bhegilterrecht,” in: Festschrift far 
Wilhelm Felgentraeger (1969), pp. 323-352. 

16 Cf. Inger M. Pedersen, supra, note 12. 
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The old B.G.B. originally also vested all parental power, ie. care 
and control for the person and property of the child and power to 
act as statutory agent for the child (§ 1626 IL old B.G.B.), in the 
father; the Equality Act of 1957, however, gave parental custody to 
both parents but granted the father a casting vote in the case of 
disagreement between the spouses and reserved for him alone the 
right to act as statutory agent for the child (§§ 1628-1629 old B.G.B.). 
The reason for this decision was less a belief in the father’s superiority 
than the fear that the State might have to be admitted as matrimonial 
arbiter in default of any other authority." 

These provisions did not remain for long, however, in the German 
statute book; within two years, in 1959, the Federal Constitutional 
Court, as the guardian of the Basic Law, held +° that the new pro- 
visions regarding the casting vote of the father and his right to act 
alone as statutory agent for the child were unconstitutional and 
incompatible both with Article 3 of the constitution (Equality rule) 
and Article 6 (Protection of marriage and the family as duty of 
all State authorities) which consider the care and education of 
children as a basic right equally vested in both parents.1* Now both 
parents act as joint statutory agents for their child; in cases of 
disagreement between the parents in custody matters, each parent 
may apply to the Guardianship Court (Vormundschaftsgericht) or, if 
the parents no longer live together or have already filed a divorce 
petition, to the newestablished Family Court (Familiengericht) ™* 
for a decision: State interference is still permitted only if the child’s 
welfare is at stake,?! but recent reform discussions concentrating on 
a bill to amend certain provisions in the law of parental custody, care 
and control *? have once more created ground to suspect that some 
of the arguments in favour of greater State interference in the 
interest of the child totally disregard the lessons Germany could 
have learned after large-scale abuse of children (in the name of 
their welfare, of course) by the Nazis in the past or by the Com- 
munists in East Germany at present.?* 





17 Cf. W. Muller-Frelenfels, “ Equality of husband and wife, etc.,” supra, note 10, 
256. 


this important A 

Mikat, “ Zur Problematik des natirlichen Entscheidungrrechts des Mannes in Ehe 
und Familie ” (1960) 7 Zeitschrift fir das gesamte Familienrecht 301-310. 

20 For a comparative law discussion (including proposals in Canada and the 

U.K.) of the advantages of Family Courts and a critical view on the reform measures 

the introduction of so-called “ Family Courts” tn the Federal Republic 

hts- 


barkelt in der Bundesrepublik , Paderborn (1975), pp. 9 et seq., 27 

et seg. and 51 et seq. 21 Cf. Art. 6 II Basic Law and § 1666 B.G.B. 

33 Entwurf eines Gesetzes rur Neuregelung des Rechts der elterlichen Sorge, 
undestags- 


%3 Cf. D. Giesen, “ Famulienrechtsreform rum Wohl des Kindes? ” (19TT) 24 Zeit- 
schrift fdr das çesamts Familienrecht 594-600, with further references. 
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(3) The Equality Act of 1957 also provided that each spouse had a 
duty to maintain the other spouse and the family, and that, as a 
tule, the wife fulfilled her duty to maintain by working in the house- 
hold rather than outside her home.* According to the same pro- 
vision, the wife, however, was entitled to earn her living outside the 
home as far as her household duties permitted her to do so. Such 
measures (§ 1356 old B.G.B.) still hinted at some bias against a 
woman who wants to pursue gainful employment outside her home; 
they were revised, therefore, with the coming into force of the 
already mentioned new Marriage Law of 1976 on July 1, 1977: now 
management of the matrimonial home is to be settled by the spouses 
by mutual agreement; if they agree that one of them should exclu- 
sively run the home she or he will be solely responsible for doing so. 
But both spouses are now entitled to go out to work; in choosing 
and practising their work, however, they must show the necessary 
regard for the interests of the other spouse and the family (§ 1356 
new B.G.B.), especially if they have small children.”° 

4. The new Marriage Law of 1976, as effective since July 1, 1977, 
deals with the reform of consortium, divorce and the legal con- 
sequences of divorce. It was passed after hot and acrimonious debates 
and substantial concessions on both sides of the two houses of Parlia- 
ment in late 1975 and early 1976 respectively ™ and received the 
signature of the President of the Federal Republic of Germany on 
June 14, 1976.2" The new Marriage Law purports to have abolished 
all heretofore remaining measures that could be looked upon as 
incompatible with the constitutional rule of equality of the spouses 
in the field of family law. 

a. Thus the old rules governing the law of consortium * were 
reformed by emphasising the idea of partnership between the spouses. 
Under § 1355 old B.G.B.,?° the name of the husband automatically 
became the common name for wife and children.” The wife, 
Pee a en a ee 

24 Cf. § 1360 sentence 1 B.G.B. (“ The spouses are mutually obliged adequately to 
support the family from thelr work and property.”). 

28 Cf. § 1360 sentence 2 B.GB. (“ As a rule, the wife fulfils her obligation to 
contribute to the support of the family by managing the houschold; she ts obliged 


to engage in gainful occupation only to the extent that the working capecity of the 
husband and the income of the spouses are insufficient for the support of the 


26 $ 1356, 6. 2 B.G.B. now reads: “Both spouses are entitled to go out to work. 
In choosing and practising their work they must show the necessary regard for 
the interests of the other spouse and the family.” As to the implications of these 
provisions cf. D. Giesen, Bhe, Familie und Erwerbleben, Paderborn (1977), pp. 39 


et seq 

a’ For a discussion of the parliamentary history of this law and fts preceding 
reform proposals cf. D. Giesen, “ Gleichberechtigungspostulat und Familienschutz im 
Erwerbsieben,” in: Festschrift fir Friedrich Wihelm Bosch zum 65. Geburtstag, 
Blelefeld (1976), pp. 309-335 (319 et seq.), with further references. 

28 Hence the date of the new Marriage Law now in force. 

29 §§ 1353 et seg. old B.GB. (as in farce until June 30, 1977); cf. note. 30. 

30 § 1355 old B.G.B. read: “The marriage and family name is the name of the 
husband. The wife is entitled to add her maiden name to the name of her husband 
by way of a declaration made before the registrar . . .” Cf. note 31. 

31 Both the Federal Administrative Court and, obiter dicens, also the Federal 
Constitutional Court held (9BVerwGE 356; 17 BVerfGE 170) that this rule (as laid 
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however, was entitled to add her maiden name to her husband’s and 
their family name. The new § 1355 B.G.B.** provides that the spouses 
should adopt a common family name;: they may choose either the 
husband’s or the wife’s name. Only if the spouses do not declare 
themselves at the time of their marriage as to the family name they 
want to adopt is it the husband’s name that prevails as the common 
family name (and it again remains to be seen whether this new rule 
really is consistent with the equality rule of the German basic law).*? 

b. One of the most important effects of the new Marriage Law was 
to do away with the traditional concept of the old B.G.B., described ' 
above, of a married woman as a housewife who normally confines 
herself to household duties. The law now in force does so by stress- 
ing the right of both spouses to have their own profession (or 
employment) and to work in it as long as this does not seriously 
jeopardise family life.” 

It goes without saying that it will be the husband who is now 
expected to pay more regard to the interests of the other spouse and, 
of course, of the family, which means that the husband has to share 
the wife’s double burden of work, at home with regard to the 
children and the household and in her outside occupation.** 

c. On the other hand, the new Marriage Law, instead of creating 
more freedom for the wife to choose to work either at home or in 
some gainful employment, could well have the serious side-effect of 
indirectly forcing the wife into some paid occupation outside her 
home during marriage even if she does not wish it. To clarify this 
point, one should perhaps very briefly outline the new divorce law 
and its consequences as embodied in the Marriage Law as in force 
since July 1, 1977.°* 

(1) The new divorce law provides for only one ground of divorce, 
namely marriage breakdown. As a general rule, a marriage—now 
expressis verbis always contracted for life time *7—-may be dissolved 
on an application filed by one spouse, if the spouses’ marital relation- 
ship has been destroyed so severely that no restoration of relations 





down in § 1355 old B.G.B.) was consistent with the constitutional equality rule of 
Art. 3 of the German Basic Law of 1949. 

232 $ 1355 new B.G.B. reads: “(1) The spouses adopt and use a common family 
name (marital name). (Z) The spouses assume their marital name by declaration 


the marital name will be that of the husband’s birthname . (3) The spouse whose 
birthname will not become the marital name may add to the marital name, by declara- 
tion before the registrar, his birthname or another names which he used before 


33 If one adopts the legal opinion, quoted supra, note 31, of the Federal Con- 
stitutional Court and the Federal Administrative Court, the answer could be in 
the affirmattve. 

 § 1356, 8.2 now B.G.B.: cf. supra, note 26. 

35 D. Giesen, supra, note 23, p. 598. 

36 As to the previous law (as in force until June 30, 1977) cf. D. Giesen, 
“ Divorce Reform in Germany” (1973) 7 Family Law Quarterty 351 et seq., with 
further references. 

37 § 1353 s. 1 new B.G.B. now reads: “ Marriage is contracted for lifetime. The 
spouses aro mutually obliged to consorttum.” 
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compatible with married life can be expected.’ That this is so will 
normally have to be proved by the spouse seeking the divorce; but 
the new Marriage Law also provides for an irrebuttable presumption 
of marriage breakdown either if both spouses consent to the divorce 
and have lived separate and apart for one year or if only one spouse 
wants the divorce and the spouses have lived separate and apart for 
at least three years.** A very limited (incorporeal and financial) hard- 
ship-clause ® will cease to operate altogether after a flve years’ 
separation,*! when all divorce petitions will have to be granted wholly 
irrespective of any consideration to the contrary.“ 

(2) As to the consequences of divorce, the old B.G.B. concept, 
namely that the guilty spouse generally had to pay adequate main- 
tenance to the other spouse (§ 56 Marriage Law of 1946) had to be 
done away with; it would have been incompatible with the abolition 
of the matrimonial offence principle. Instead, and according to the 
new Marriage Law, there is no general duty now for one spouse to 
pay maintenance to the other after divorce. In principle, the new 
marriage law concept expects that both spouses will care for them- 
selves after the dissolution of their marriage by pursuing some 
gainful occupation.“? Only in certain, although important, exceptions 
from the rule will a maintenance claim be successful,“ but even then 


And § 1565 s. 1 new B.G.B. reads: “ A marriage may be dissolved if it has broken 
down. A marriage shall be considered to have broken down H the spouses live 
separate and apart and ff there is no hope of their 

39 § 1566 new B.GB. reads: “(1) If both spouses apply for divorces, or if the 
spouse who did not apply consents to the divorce, the marriage shall frrebuttebly be 
presumed to have broken down if the spouses have lived seperately and apart for 
one year. (2) In other cases the marriage shall frrebuttably be presumed to to have 
broken down if the spouses lived separate and apart for three years.” 

40 This hardship-clause (§ 1568 new B.G.B.) reads: “ (1) The marriage is no 
be dissolved, although tt has broken down, if and as long es the continuation of that 


41 § 1568 s. 2 new B.G.B., as quoted supra, note 40. 
4 Serious problems will arise in exceptional cases of a a unilateral divorce by 


» which, ; 
(or legalised) after a five years’ separation. It is doubtful whether divorces of such 
kind could ever be consistent with Art. 6 of the German Basic Law: cf. D. Giesen, 
Ehe, Famille und Erwerbsleben, supra, pote 26, pp. 17, 19, 28, with further references. 


Germany,” supra, note 36, pp. 368 et seq., 372; D. Giesen, Ehe, Familie und 
, Supra, note 26, pp. 24 et seq. 


(3) she/he is suffering from an iliness 
reasonable employment ($ 1573). A divorced use may (5) also 
of maintenance from the other spouse as long and as far for other important reasons 
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it will normally be only a claim for help to self-help, ie. the 
claim only lasts for a transitional period until the wife (or husband) 
can again be expected to resume a reasonable employment.” 

Following a recent reform measure in Sweden,** which was also 
inspired by the idea that all divorced women (or men) should in 
principle be ready to support themselves through their own work and 
that maintenance above all should have the object of helping them 
through a transition-period, a representative sample of all divorces 
granted in 1971 was taken. It showed that alimony to the wife 
occurred in only one case out of ten; in every second one of those 
cases where alimony actually occurred, the support was limited in 
such a way that the obligation to pay maintenance had already 
ceased in 1975: in other words, during 1975 maintenance was 
being paid in only one case out of twenty divorces from 1971.4 

The new German Marriage Law of 1976, therefore, could well 
also turn out to have the effect of at least indirectly forcing the wife 
to be and remain gainfully occupied during marriage: not only 
because of personal reasons or because it is necessary for the main- 
tenance of the family, but also in order to avoid the deterioration 
of her financial and social situation after the divorce and to enable 
her to work towards a better and more comprehensive protection 
scheme of pensions and benefits than the one she would have if she 
stopped being gainfully occupied at the time of her marriage or 
shortly after the birth of her first child. Thus the intended reform of 


their home as housewives and mothers rather than outside their 
home as employees in a perhaps unpleasant and not very satisfying 
job.** 

That more or less radical opinions within the present coalition 





he cannot be expected to pursue a gainful employment, and the denial of maintenance, 
after due regard to the interest of both spouses, and on balance, would be a graro 
hardship to him/her (§ 1576). 

45 Cj. the italics, quoted supra, note 44, from §§ 1570 et seq. new B.G.B. 

46 Chap. 11 s. 14, Swedish Giftermalsbclken (Marriage Law) of 1920, as amended 
in 1974, reads: “If one spouse after a divorce is in need of an allowance for his 
or her duo maintenance, the law can order the other spouse to make such allowance 
as fs reasonable according to his ability and other circumstances. In adjudication it 
should be borne in mind that the spouse can have special need of an allowance 
during the time immediately after divorce.” 

47 Cf. Anders Agel, Social Security and Family Law. A survey of the Swedish 


and F 
Comparative Law, shortly to be published in a UKNCCL volume, entitled Social 
and Family Law. A comparative survey, and od. by Alec Samuels). As to 
alarming effects of Swedish Family Law Legislation, cf. Zona Sago, “ Dizolution of 
Family under Swedish Law ” (1975) 9 Family Low Quarterly 375—403, and Jacob 
F. Sundberg, “ Recent changes in Swedish Family Law: Experiment Repeated ” 
(1975) 23 The American Journal of Comparative Law 34-49. 
48 Cf. D. Glesen, Ehe, Familie und Erwerbsleben, supra, note 26, pp. 29 et seg., 
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government in Germany (W) favour the idea that women as a rule 
should be gainfully occupied rather than remain housewives, is beyond 
any reasonable doubt now,** but these opinions, as expressed within 
the rank and file of the Social Democratic Party, are both unrealistic 
in the face of recent economic recessions in Germany, with a con- 
siderable rate of unemployment, and politically of a somewhat limited 
validity in that the arguments in favour of women generally being 
gainfully employed come almost without exception from a com- 
paratively smali number of academically trained women who enjoy 
an untypically high job satisfaction which cannot be obtained by the 
rest of the female working force." Each law reform promoting the 
principle of equality raises the crucial question of how far (if at all) 
and to what extent (if any) the democratic State, in a pluralistic 
society of different beliefs and values, is allowed to interfere with 
the privacy of spouses (and indeed all citizens) by establishing com- 
pulsory rules which either directly or (equally bad) indirectly force 
them to comply, with certain rules and legislative expectations. 

In Germany, Article 6 (1) of the Basic Law of 1949 guarantees the 
protection of the specific private sphere of marriage and the family 
from outside pressure or other interference by the State.** In this 
Private sphere, the spouses’ freedom and right of self-determination 
takes precedence over almost all other conceivable considerations 
with the one important exception of the welfare of the child in 
cases of gross abuse by the parents of their parental rights."? The 
spouses’ autonomy as required by the German constitution, however, 
can only be guaranteed if intended State measures conform with the 
principle that the spouses can live their lives as they want to, ie. 
that the State neither propagates a specific model of marriage as 
“ official guideline ” nor treats wife and husband unequally by 
directly or indirectly pushing them towards certain fixed and 
expected roles: a thing which could all too easily happen if the State 








49 Cy. the speech in Parliament by Frau Dr. Timm (SPD) on the occasion of a debate 
about the renewal for the Inquiry Commission on the Rights cf Women tn Society, 
May 5, 1977, Deutscher Bundestag, Plenarprotokoll 8/25, pp. 1741 et seg. For a 
rather critical discussion of documents of similar origin and ideas cy. Ursula Erler, 
ZerstOrung und Selbstzerstorung der Frau. Emanzipationskampf der Geschlechter auf 
Kosten des Kindes, Stuttgart (1977), pp. 28 et seg., 136 et seq., 158 et seg. and 185 
et seq. 

5° Cf. D. Giesen, Ehe, Familie und Erwerbsleben, supra, note 26, pp. 43 et seq., 
with further references. 

§1 Leading cases by the German Federal Constitutional Court to this effect are 
abounding, cf. 6 BYerfGE 55 et seq. (71 et seq.) and 24 BVerGE 119 et seg. (135) with 
further quotations, by the court ttself, of other important decisions; an up-dated 
interpretation of all the Federal Constitutional Court's decisions on Art. 6 of the 
Basic Law of 1949 can now also be found in D. Giesen, Ehe, Familie und Erwerbs- 
leben, supra, note 26, pp. 39 et seq. 

52 Cf. H.-W. Strdtz, “ Parental Custody and the Child's Interests in the broken 
Family,” in: F. Bates (ed), The Child and the Law (The Proceedings of the First 
World Conference of the International Society on Family Law, held in Berlin, April 
1975, 2 vola., New York (1976), 147-79; cf. also J. Goldstein, A. Freud, and A. J. 
Solnit, Beyond the Best Interests of the Child, New York and London (1973), pp. 
7-8, and J. Goldstein, “ Medical Care for the Chid at Risk: On State Supervention 
of Parental Autonomy ” (1977) 86 The Yale Law Journal 645-670. 
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adhered to the idea that “ good” husbands are expected to work 
outside the home and that “ good ” wives have to look after and to 
work in the household or if, on the other hand, the State favoured a 
policy that “ good” wives and husbands generally ought to earn 
their livings in some gainful employment outside their home 
irrespective of the wishes of and decisions made by the spouses and 
parents respectively. The State, however, is only allowed, and to the 
extent of creating such conditions also obliged, to improve the social 
conditions under which such decisions can be made.®? 

5. To sum up this section on law relating to sex discrimination in 
Germany, it seems only fair to state that this country has progressed 
considerably in abolishing all important laws discriminating against 
sex. Today, more than 25 years after the Basic Law of 1949 came 
into force, with its insistence on the equality of both sexes, and after 
more than 20 years of administration of justice by the Federal Con- 
stitutional Court, the Federal High Court (Bundesgerichtshof) and 
the Federal Labour Court (Bundesarbeitsgericht), and other courts, 
one will hardly find any laws intolerably discriminating against 
women." 


II. Sex DISCRIMINATION IN THE SOCIAL SPHERE 


But in the field of facts and social reality, discrimination against 
women still exists in parts of German society. It is with this consider- 
ation in mind that the Federal Parliament set up in 1974, and in 1977 
renewed, the already mentioned Inquiry Commission to look into the 
social conditions of women in today’s society and to propose measures 
which could lead to an improvement in the social situation of women 
in Germany (W). This commission was, from the very beginning, in 
the advantageous position of being able to fall back on some prepara- 
tory work done by others, among them four important reports which 
should at least be mentioned here as further reading: first, the 
report on the situation of women in employment, family and society 
of 1966 *; secondly, the Federal Government’s report on the situa- 
tion of families in the Federal Republic of Germany of 1968 **; 
thirdly, the governmental report on measures for improving the 





53 For a detailed discussion of these points, cf. D. Giesen, Ehe, Famille und 
Erwerbsleben, supra, note 26, pp. 15 et seg., 39 et seq. 
54 Cf. N. Lowisch, “ Welche rechtlichen MaBnahman sind yordringlich, um die 


Social a 
National Committees on Comparative Law, and shortly to be published in the 
UKNCCL series under Social Security and Family Law. A comparative survey, od. 
by Alec Samuels, 
55 Bericht der Bundesregierung über die Situation der Frauen in Beruf, Familie 
und Gesellschaft, Deutscher Bundestag, Drucksache V/909. 
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situation of women of 1972,57 and fourthly, the Federal Govern- 
ment’s second report of 1975 on the situation of families in the 
Federal Republic of Germany."* These four reports, together with 
the detailed documentation on Women in Family, Profession and 
Society, published by the Federal Statistics Office in Germany,” 
almost with one voice confirm the Federal Parliament’s impression 
that much still needs to be done before Germany can rightly claim 
that all social discrimination against women has been abolished in 
her society. 

Our own parliamentary Inquiry Commission has not published a 
final report yet; the first interim report, published in late 1976, 
mainly deals with an up-dated collection of facts and data and with 
some basic proposals and principles which the Commission thought 
fit to adopt as guide-lines for its future work.* It would far exceed 
the limits set to this article to go into details of that report or to 
enlarge upon every discriminatory matter mentioned in it; some 
examples in the fields of employment, education, and social security 
may suffice to give an idea of the problems still unsolved at the 
present day. 

1. Even a very brief glance at some social data in the field of 
employment shows that women do not fill their proportionate number 
of high ranking positions although, legally speaking, they have 
equal rights.*? Likewise, it is statistically established that, on an 
average, women work for a lower rate of pay than men do: again 
despite the fact that they are legally equal. Some figures are worth 
quoting here: In 1969 we had about 26 million persons gainfully 
employed, 36-9 per cent. of whom were women, which is about the 
same percentage as in England. But among the 5-2 million persons 
in managing or other higher ranking positions only 16-2 per cent. 
(= 0-84 million) were women.** Another example: on an average, 
the gross earnings of male industrial manual workers in April 1973 
was 8:76 DM or—with the exchange rate at that time being roughly 
4-70 DM to one pound sterling—f1-86) per hour, but for female 
workers it was only 6-16 DM (£1:31); women, therefore, got only 
70 per cent. of the gross wages of comparable male fellow-workers.® 

2. Qualified jobs and higher rates of pay normally presuppose a 


51 Bericht der Bundesregierung uber die Maßnahmen cur Verbesserung der 
Situation der Frau, Deutscher Bundestag, Drucksache V1/3689. 

58 Bericht der Bundesregierung uber die Lage der Famille in der Bundesrepublik 
Deutschland, Deutscher Bundestag, Drucksache 7/3502. 
5% Die Frau in Familie, Beruf und Gesellschaft, Statistisches Bundesamt, Wiesbaden 





ef. Zwischenbericht, p. 41 (with figures for 1975) and D. Giesen, Ehe, Familie und 
Erwerbsleben, supra, note 26, p. 12. 
63 Die Frau in Familie, Beruf und Gesellschaft, supra, note 59, p. 13. 
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better education and training. In the field of education it is quite 
clear that the education and vocational training of women is not 
generally at as high a level as that of the opposite sex.“ With a 
percentage of roughly 52-0 per cent. women in a total population of 
approximately 62 million inhabitants in the Federal Republic of 
Germany inclusive of Berlin (West), the percentage of women who 
left school successfully after 13 years was only 42-2 per cent., and 
the percentage of women who graduated from a university was only 
33-2 per cent. The percentage of women leaving school after only 10 
years of education was 60-0 per cent. These disparities in the field 
of education are surely one of the causes of so few women filling 
higher positions and of so many women earning Jess compared to 
men.** In the field of education and vocational training, therefore, 
it is necessary to ensure comparatively equal starting chances both 
for men and women; only equal educational opportunities provide 
for equal chances in the field of employment." 

a. A further reason for this poor representation of women in 
higher ranking employment positions is most probably what we 
call the double-role of many gainfully employed women, ie. the 
double burden and stress caused both by house-keeping and employ- 
ment.** In May 1973 roughly 60-0 per cent. (= 6 million) of all 
women gainfully employed (c. 10 million) were married. And among 
mothers, aged 15-65, with children under 15 years of age, the per- 
centage of gainfully employed married mothers was 38-6 per cent., 
of widowed mothers was 43-7 per cent., and of divorced mothers was 
72:6 per cent. The employment amongst unmarried mothers 
amounted to an almost incredible 86-0 per cent.** In this fleld, how- 
ever, we still need thorough sociological research work and fleld 
studies to be done. 

Those who would require, after divorce, individual responsibility 
of the spouses (and particularly of a hitherto married woman) must 
seo to it that everyone has the opportunity to live by this principle, 
which also includes economic independence. This means more than 
simply equality of educational and employment opportunities, for it 
is a fact that even those who want to maintain vocational indepen- 
dence during marriage frequently do not have the opportunity to do 
so.’° Time will tell how long a modern society can afford not 
to make use of the frequently neglected manpower potential of 
female skilled labour who so often cannot pursue their occupations 


+ë Zwischenbericht, pp. 34, 36; a detailed can also be found in: D. Giesen, 
Ehe, Familie und Erwerbsleben, supra, pote 26, pp. 9-14. 

se Zwischenbericht, pp. 6 et seq., 11 et seq., 48. 

*T Cf. D. Gien, Aktuelle einer Reform des Scheldungsrechts, Frank- 
fort/M. (1971), pp. 21 et req., 62 et seq. (hereafter quoted as Aktuelle Problema). 

+s Zwischenbericht, pp. 6 et seg.; D. Glesen, Ehe, Familie und Erwerbsleben, 
supra, pp. 10-11, 32 et reg., 46 at seq., 50. : 

$ Die Frau in Familie, Beruf und Gesellschaft, supra, note 59, pp. 10 et seq. 

1 D, Giesen, Divorce Reform in Germany, supra, note 36, pp. 351 et seg. (368 et 
seq., 373). : 
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due to a shortage of part-time jobs. Women must be offered job con- 
ditions giving them the opportunity to be active in the public world as 
well as within their families. This means more full-time kindergartens, 
more day-schools and more part-time positions.”* 

For many women part-time jobs may, for example, create a 
chance of keeping closer contacts with their trade or profession dur- 
ing the earlier childhood of their children or of coming into contact 
again after some years of full concentration on the tasks within the 
family. Germany already has a law of 1974 by which judges and 
public servants by special charter can (Beamte) apply to be employed, 
for up to 12 years, on a part-time basis only, if they live together 
with at least one child under the age of 16; we shall have to 
inquire into the prospects of this concept being extended to other 
branches of the public service and to suitable fields of private 
administration such as banks and insurance companies." The same 
applies to the introduction of flexible working hours, which can also 
contribute to a better harmonisation of the tasks and duties both at 
home and in the field of employment. 

As far as other branches of private industry are concerned, one 
should first allow economic experts to find out which problems 
would arise on the introduction of more part-time jobs. One would 
have to investigate (1) whether two half-time posts are really more 
expensive for the employer than one full-time place; (2) whether it 
will not work out rather positively that two persons, working four 
hours each, are better able to concentrate and are more efficient than 
one person working eight hours and (3) whether temporary disabilities 
because of sickness, etc., could not better and more easily be com- 
pensated by a greater number of employees working part-time only. 
We shall also have to consider a moderate increase in day-schools, 
but only as optional schools and not as a compulsory form of schools 
without alternative. The Federal Republic of Germany is, unlike 
England, one of the few states in which compulsory schools are not 
organised as day-schools but as half-day schools (Halbtagsschulen). 
An increased offer of day-schools would mean a considerable relief 
for many mothers in paid employment because of the care for the 
children by the day-school during the working hours of the mothers, 
a care which would relieve mothers from doing both the cooking at 
lunch time and homework with their children in the afternoon.” 

b. On the other hand, one should perhaps also warn against too 
much optimism. Even if we had more full-time kindergartens, part- 
nS 

11 Ibid. pp. 351 et seq. (373-374). 

T3 Gesetz rur Anderung beamten- und richterrechtlicher Vorschriften, January 
31, 1974, B.G.BL 1.131 f£. As to the practical (and rather positive) experiences with 
this law in social reality cf. Teilzeltarbett bei Beamtinnen. Eine Untersuchung cur 


Forderung der Teilzeitarbeit im Offentlichen Dienst, Schriftenrethe des Bundes- 
ministers fOr Jugend, Famille und Gesundhe:t, Bd. 55, Stuttgart-Berlin-Koin-Maing 


(1977). 

73 Zwischenbericht, p. 14. 

T4 Zwischenbencht, p. 8; also cf. D. Glessn, Ehe, Familie und Erwerbsleben, supra, 
note 26, pp. 36. 61. 

15 Zwischenbericht, pp. 8, 12. 
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time jobs, and full-time schools, we would still have to face problems 
of vocational training and rehabilitation of those who—at least in a 
long transitional period leading well into the twenty-first century— 
were not or only for a rather short period of time gainfully employed 
prior to their divorce. Prospects of a return to a similar position or of 
some sort of rehabilitation are not bad for a fairly young woman 
whose training is good and whose gainful occupation was interrupted 
by marriage or child-birth for only a short time. For a woman 
aged 45, however, it is much more difficult to resume work, and, 
for a woman aged 55, it is almost impossible even with favourable 
economic conditions."* How can a woman be compensated for her 
years of interrupted occupational experience, and missed promotional 
opportunities, and the years of sacrifice during which the spouses 
relied on joint planning for the future of their married lives? What 
about the legal right of a married housewife to financial compensa- 
tion for her services to the family at least where the wife worked 
exclusively as a housewife for many years? Why should the wife be 
regarded as having worked gratuitously when, on the open market, 
such services could only be obtained, if at all, at high cost? 

3. This immediately leads to the problems of social security as one 
of the most important areas of necessary reform." 

a. Our present social security scheme for the individual presumes 
him to be gainfully employed." The economically valuable and 
productive work of a housewife at home and for the family is not 
considered to be such a gainful employment. But today, about two- 
thirds of all married women in Germany (W) are not gainfully 
employed but work at home only, and, therefore, cannot claim social 
security protection in their own right. They can only claim protec- 
tion under the present German social law where they (as dependants) 
are insured jointly with their gainfully employed husbands. But 
again, on divorce, they lose almost all claims derived from their 
former husbands. Generally, they would not be entitled to health 
insurance, survivorship insurance, old-age pension or disability 
annuities after the divorce. It is intolerable that German social law 
does not recognise the productive services which housewives and 
mothers render during their married lives. And it is the husband and 
the husband only who, under the present law, is entitled to and can 








vordringtich, um die tatsòchliche Gleichstellung der Frauen mit den Mannern im 
Arbeitsleben zu gewährleisten? Tetlgutachten Sozialrecht far den 50. Deutschen 
Juristentag 1974, m Verhandlungen des 50. Deutschen Juristentags, Hamburg (1974), 
Bd. I, Tel D, Munchen (1974); H. Langkelt, Empfiehlt es sich, die gesetzlichen 
Vorschriften über die soziale Sicherung der nicht berufstatigen Frau während und 
nach der Ehe, insbesondere im Falle der Scheidung, ru ändern? Gutachten F rum 47. 
Deutschen Juristentag 1968, in Verhandlungen des 47. Deutschen Juristentags, Nurn- 
berg (1968), Bd I, Tel F, Mumchen (1968). Further references in D. Giesen, Ehe, 
Famille und Brwerbsleben, supra, note 26, pp. 15 et seq. 


540 THE MODERN LAW REVIEW [Vol. 41 


claim sickness benefits from the present health insurance scheme if 
the wife is sick and unable to run the household. This unsatisfactory 
state of affairs is now under review; a plan is being considered to 
introduce an independent and direct claim to sickness benefits for 
the other, not gainfully employed spouse; this step could be realised 
relatively easily and without any additional cost. 

This, however, would not affect the really lamentable situation 
of the divorced wife who, under the present law, loses her claims to 
sickness benefits which she, prior to the divorce, would have been 
entitled to receive from her husband’s insurance scheme. This 
situation will, of course, force her back into gainful employment in 
order again to be protected by an independent health insurance 
scheme in her own right.”* 

b. Another problem is how to insure the housewife against 
disability. Again, the statutory injury insurance applies to persons 
in paid employment only,” so that housewives are not covered 
against the risks of disability incurred in the course of their house- 
work. And again, the housewife is placed at a disadvantage by the 
fact that her economically valuable and productive work at home 
and for the family is not regarded as an “‘ occupation” or gainful 
employment by our law of social security." 

c. It does not seem that any acceptable solution to this problem 
has yet been found. Some kind of a housewife’s insurance without 
further financial burden on the family seems to be the only suitable 
possibility." For it does not seem to be justifiable to load additional 
financial contributions on the shoulders of those families which are 
already financially burdened, if not handicapped, by the simple fact 
that only one spouse is gainfully employed while the other is working 
at home and looking after the family’s children.* But owing to the 
grave financial implications of such a scheme, we cannot claim to be 
close to an acceptable solution yet. 

d. It is almost beyond dispute in Germany today that the status of 
women in the law of old-age pension insurance needs reform, too. 
The existing system contains too many absurdities, although, again, 
women are only socially (and not legally) placed at a disadvantage, 





79 As to the new provisions on equalisation of pensions and benefits, cf. infra, sub 


3e. 
80 Cf. § 539, 8. 1 Reichsversicherungsordnung. 
81 Cf. H. Langkelt, supra, note 78, pp. 14 et seg., 67 et seq. 
33 Zwischenbericht (Minority Opinion), pp. 21 et seq., 26 
#2 The Federal Constitutional Court has only recently held that 


two children is worse than that of families with no or up to two children only, 
dus to the smaller number of issue to care for can afford a much better (higher) 


24 Zeitschrift far das gesamte Familienrecht 619-626. 
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because all the absurdities equally apply to men who are not gain- 
fully employed but work at home. For example, if a married woman, 
who is not in paid employment, did not insure herself on an optional 
basis, she has no right to pensions in case of old-age or disability but 
she is completely dependent on the maintenance paid by her 
husband. If the husband should die, the wife would be entitled to 
only 60 per cent. of his old-age pension as “‘ maintenance-substitute,” 
but if the wife dies the insured husband is entitled to 100 per cent 
of his pension.“ 

e. The scheme of old-age pensions and other benefits under the pre- 
sent law becomes absolutely intolerable in the case of divorce. 
According to the law in force until June 30, 1977, the spouse’s title 
depended to a great extent on mere chance and on the question of 
who had been found guilty in the divorce proceedings.“ The new 
Marriage Law (as effective since July 1, 1977) introduces important 
changes in this area of the law dealing with the consequences of 
divorce. The act creates—irrespective of the question of matrimonial 
guilt—a new claim for equalisation of pensions and benefits ** on 
the theory *’ that the spouses’ achievements during marriage are 
regarded as equal, although there may be a distribution of tasks 
among the spouses as to who will run the household and who must 
support the family financially by pursuing a gainful employment. 
Because of these equal roles, it may be justiflable ** to regard claims 
to future pension and benefits acquired during marriage as based on 
joint achievements in life, and, if the marriage is dissolved, to allot 
an equal share in the security afforded by pensions and other benefits 
to both spouses.** Accordingly, the spouse whose claims to and pros- 
pects of pensions and benefits show a higher value, has to assign half 
the difference to the other spouse.” 








ie Zwischenbericht (Minority Opinion), pp. 21 et teq. (22); ao cf. 39 BVerfGE 


© D. Giesen, “ Divorce Reform in Germany,” supra, note 36, pp. 351 et seq. (353). 

86 $$ 1587 et seg. new BGB. 

3! For details cf. D. Giesen, “ Divorce Reform in Germany,” supra, note 36, pp. 
351 et seq. (370). 

** This, however, is highly controversial; cf. D. Schwab, “ Verfassungswidrigksit 
des Versorgungsausgletchs? Erwdgungen im Vorfeld einer verfassungsrechtlichen 
Beurterlung” (1977) 24 Zettschrift fur das gesamte Famulienrecht 768-773, with 
further references. 

t° Some courts have alreedy decided that they regard the new provisions for 
equalisation of pensions and benefits, as laid down in $$ 1587 et seg. new B.G.B. as 
unconstitutional. They, therefore, have placed their cases (in accordance with Art. 


5, 1977, in (1977) 24 Zeitschrift far 
°° Cf. $$ 1587, 1587a new B.G.B.; the elaborate rules on how to effect the 
equalisation technically (§§ 1587b et seq.) aro almost incomprehensibly dificult; 
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Much more will have to be said about the not altogether unproble- 
matic achievement of this so-called Versorgungsausgleich, the 
administration of which will also cause serious if not insuperable 
practical difficulties for the new Family Courts which are in charge 
of the practical development of it,** but the present writer, for lack 
of space, has to confine himself once more to quoting some further 
references.** 

f. But not only the law of divorce and of the consequences of 
divorce will have to be reformed in the near future. For a thorough 
reform of the whole law of old-age pension insurance, two main 
proposals are currently being discussed: on the one hand there is the 
proposal to create a compulsory old-age pension insurance for every 
woman, entirely independent of her legal, personal or marital status.** 
On the other hand there is a plan for the so-called “ partner’s pen- 
sion ” (Partnerrente) by the Christian Democratic Union, an old-age 
pension with special regard to the needs of the family in which only 
one spouse is gainfully employed. 

According to the first proposal each spouse—irrespective of the 
fact of whether he happens to be gainfully employed or not—is 
obliged to pay insurance contributions, which would, of course, 
amount to more than the husband now pays alone, but mothers 
bringing up young children would be granted exemption from paying 
personal contributions for a short period of time until they could 
again be expected to resume their work outside the home. According 
to the second plan the claims to and prospects of pensions and 
benefits acquired by one or other spouse during marriage would be 
permanently split, and each spouse would annually be credited with 
half of the claims acquired by the other spouse; the spouse not gain- 
fully employed, working exclusively in the household, would thus 
participate in the accumulation of old-age pensions and benefits by 
the partner irrespective of personal financial contributions to the 
insurance scheme; this proposal, combined with the creation of 
special public education allowances (Erziehungsgeld) for the period 
during which one spouse looks after young children at home, is 
indicative of the trend whereby caring for the family is considered 
to be of as much importance as being employed.” 


TV. CONCLUSION 


All this is only part of the proposals and plans currently discussed in 
Germany, in an attempt to influence social life and social reality in 


nee ee 
be found in D. Giesen, Ehe, Familie und Erwerbsleben, supra, note 26, pp. 21-22, 
32-33, with further references). 

*1 Cf. note 90, supra. 

02 F, Ruland, “Der Versorgungsausgicich ” (1976) 29 Neus Juristische Wochen- 
schrift 1713-1721; B. von Maydell, “ Der Versorgungsausgleich ” (1977) 24 Zeitschrift 
fir das gesamte Familienrecht 172-184, both with further readings. 


s4 Zwischenbericht (Minority Opinion), pp. 21 et seg. 
95 Zwischenbericht, pp. 23 et seg. Also cf. D. Giesen, Ehe, Famille und Erwerb- 
aieben, supra, note 26, pp. 37-38, with further references. 
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the interest of equal opportuttities fur wumuucn; also under review are 
such different subjects as, e.g. problems of the still serious under- 
representation of and possible steps towards a more active participa- 
tion in, public and political life, by women, at all levels of political 
activities in the Federal Republic of Germany,"* problems of the law 
of taxation," and the image of women in the massmedia.” But as 
much contested as every single proposal may be, one fact can clearly 
be gathered from them all: The law in Germany (W) does not need 
reform in order to abolish legal sex discrimination; law reform has 
rather become a means to reduce sex discrimination in the field of 
social reality and to influence society in the interest of equal oppor- 
tunities for women.” 

It remains to be seen whether much can really be done in the 
absence of abundant sources of finance and whether it will be 
possible to improve the situation of women without deteriorating 
that of men. And while speaking of sex discrimination and the role 
of women and men in our society, one really should not forget the 
weakest part in the family and in society, which is the children who 
cannot help themselves and whose interests have to be protected by 
the law. Their welfare will have to remain the paramount considera- 
tion and concern of society, and developments beyond the best 
interests of the child (to quote a famous book title of recent years *) 
cannot be regarded as good for the future of our society’s develop- 
ment.’ 

It is long established that children need to be brought up under 
favourable circumstances, perhaps the most important and indispens- 
able of which are stable families and responsible parents who really 
do care about their children. The needs of children may well deter- 
mine that an increasing trend towards both parents being forced to 
work outside the home at the same time will be considered as a 
development which fails to take into account (if not directly opposes) 
marriage and the family, thereby working against institutions which 
determine not only our own future and that of our children but 
also that of society as a whole.? 

DETER GIESEN * 





18 Zwischenbericht, pp. 27 et seq. 
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SENTENCING PROBLEMS RAISED BY GUILTY 
PLEAS: AN ANALYSIS OF NEGOTIATED PLEAS 
IN THE BIRMINGHAM CROWN COURT 


INTRODUCTION 


In recent years, penological theory has increasingly favoured the 
individualisation of sentencing and this has led to a growmg 
emphasis upon the provision of information for the sentencer about 
the circumstances of the offender.’ Thus, it is common today for 
the sentencing judge to have access to information about the 
offender’s penal history, personality, work record, medical and 
psychiatric history and his social background. Whilst it is clearly 
desirable for the sentencer to have detailed information about the 
defendant before sentence is passed, commentators have until 
recently tended to lose sight of the importance of providing the 
sentencer with full information about the circumstances of the 
offence. Moreover, it is now being realised that current procedures, 
designed to establish an accurate version of the facts of the offence 
itself, are one of the most deficient parts of the criminal system m 
both England and the United States. These deficiencies arise in no 
small measure from the assumption that, in criminal cases, guilt 
is determined by means of a formal adversarial process in which 
prosecution and defence counsel have independent duties to 
investigate the facts relevant to the charge and to present evidence 
to an impartial jury. In line with this assumption, the open court 
adjudicatory stage of the criminal process is surrounded by strict 
evidentiary and procedural rules which not only offer considerable 
protection to the defendant from arbitrary or oppressive treatment 
but also provide a means of ensuring that facts relating to the 
commission of the offence are accurately established. Even with 
these safeguards, however, it is clear that a guilty verdict will not 
necessarily provide sufficient information to ensure that the offender 
is sentenced on the basis of what he is proved to have done.” Having 
said this, it remains the case that by far the greater source of 
difficulty in establishing an accurate version of the facts of the 
offence itself arises not when a defendant is convicted by a jury 
but when, as is usually the case in criminal trials, the defendant 





1 See the excellent discussion of this in Part B of the Report of the Interdepart- 
mental Committee (Chairman Mr. Justice Streatfefld) on The Bunness of the Criminal 
Courts, Cmnd. 1289 (1961); also Davies, “ Social Inquiry for the Courts” (1974) 
14 Brit J.Criminol. 18. 
3 The difficulties tnherent in a general verdict of Guilty are explored in Thomas, 
“ Establishing a Factual Basis for Sentencing ™ [1970] CrimL.R. 80; McConville, 
“ Sentencing Issues: Judge and Jury ™ (1974) 11 Untversity of Western Australia 
Law Review 230; Fox and O’Brien, “ Fact-Finding for Sentencers ” (1975) 10 Mel- 
bourne University Law Review 163. 
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tenders a plea of guilty.? The main problem is that few rules exist 
to ensure that the divide between the facts constituting the crime 
and the facts constituting the plea is not arbitrarily distorted by 
the exercise of prosecutorial or judicial discretion, negotiated 
settlements, induced pleas and other similar factors. In this paper 
we shall describe some sentencing problems encountered in the 
course of a study conducted in the Birmingham Crown Court 
involving defendants who had pleaded guilty.* 


THE METHOD 


In the course of conducting research on the outcome of jury trials 
in Birmingham, we noticed that many cases which we had antici- 
pated would be contested at trial ended instead with the defendant 
entering a plea of guilty without a jury being empanelled. The 
decision to plead guilty in many of these cases appeared to have 
been taken abruptly, often literally minutes before the trial was 
due to start in court. To find out why changes of plea were 
occurring in this way, we sought interviews with a sample of 
defendants whose cases were tried in a 15-month period in 1975 
and 1976. The sample consisted of 150 defendants, of whom we 
succeeded in interviewing 121 (81 per cent). It came as a surprise 
to find that no more than 35 defendants said that the decision to 
plead guilty was theirs alone and their plea reflected their admitted 
involvement in the offence alleged: the remaining defendants (over 
70 per cent.) claimed to have pleaded guilty either because of 
pressure from their own barrister, or else because they had been 
involved in some form of negotiated settlement of plea. Our 
interest in this paper focuses on the sentencing difficulties that such 
unregulated out-of-court discussions tend to produce. 

One of the most common complaints voiced by these defendants 
was that the account of the offence in court frequently bore little 
telation to the facts. What was said in the courtroom about a 
particular charge seemed to the defendant concerned to be often 
dependent not so much upon what he himself had done but rather 
upon the existence of certain random factors, often not legally 





3 In England, the proportion of defendants pleading guilty in the higher criminal 


States, ft seems that as many as 90 per cent. of all defendants plead guflty: Deena 
De 
on Law Enforcement and Administration of Justice, Task 


Bristow and Aon Keith who were employed as research fellows throughout the study 
period. The research has been funded by the Home Office. It goes without saying 
that the views expressed in this article are our alone and not to be taken as those of 
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relevant, which happened to favour either the prosecution or the 
defence. Justice in these cases appeared to be at best fortuitous, at 
worst arbitrary. Random factors are present in some measure in 
all criminal cases but it seemed to us that the informal plea 
negotiations gave an unwarranted importance to such factors. The 
upshot of this was that sentences often appeared to be imposed on 
an inaccurate factual basis. Some evidence of these factual dis- 
tortions comes from the complaints made to us by the defendants 
we interviewed. Not all defendants were critical, however, and in 
some of the cases that we shall cite, it is clear that the defendants 
felt strongly that such distortion had operated in their favour. 
In this paper, we sball present several verbatim quotes from the 
defendants in question. Since much of this information was derived 
from statements volunteered by defendants in the course of a long 
interview „primarily concerned with other issues, it would be 

iate and misleading to have attempted to subject this 
material to detailed statistical analysis. The material lends itself 
rather to qualitative, as opposed to quantitative, analysis. It is our 
contention that this analysis raises fundamental questions about 
present procedures adopted by the criminal courts in establishing 
a factual basis for sentencing. 


THE STUDY 
Perhaps not surprisingly the defendants in this sample proved to be 
by and large ignorant of their rights. It was quite clear from the 
interviews that in general they had little idea of the consequences 
of a guilty plea, even where they were admitting guilt to, or at 
least involvement in, the acts constituting the offence charged. 
Defendants knew what in broad terms the prosecution was alleging 
but they usually believed that their plea was based, and would be 
accepted by the court as being based, on the facts as they under- 
stood them. It therefore came as a shock to many of them to find in 
court that the prosecution’s version of the facts of the offence was 
quite inconsistent with their own. A frequent complaint was that 
the prosecution case was too victim-oriented and that the victim’s 
version of the crime was presented to the court as if it were 
incontrovertible. Defendants involved in offences of violence against 
the person tended to be especially aggrieved in this respect. These 
offences were commonly preceded by some heated dispute in which 
the victim may have precipitated the final assault by striking the 
first blow or by some other act of aggression. Several defendants 
complained that the picture presented to the court did not reflect 
this. In Case 103, for example, the defendant pleaded guilty to 
unlawful wounding, having injured the victim in a pub brawl 
According to the defendant, he was one of a group involved in an 
argument which eventually led to a fight in the course of which 
he and the victim had struggled together on the floor. He admitted 
striking the victim a number of blows but said that the victim was 
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also cut by glass as they rolled on the floor, and he pleaded guilty 
on that basis. The prosecution’s case, however, was that the 
defendant had deliberately struck the victim with a glass. The 
defendant made the following observation: * 


“ As soon as I pleaded guilty there was no jury and there was 
nothing said on my behalf. When I pleaded guilty they weren’t 
interested any more. They just read out what the police and 
[the victim’s friends] said, and my barrister didn’t even 
mention about the circumstances, so it all sounded a lot worse 
than it really was. What was said in court, well it might have 
been a different incident entirely; it wasn’t like the actual thing 
that happened.” 


The defendant was well aware of the implications of this for 
sentence: 


“Tf the actual truth had come out, what did happen, I don’t 
think I would have got nearly so much sentence. Judging by 
what was said in court the sentence [of 2} years’ imprison- 
ment] was probably fair. On the way the judge h it, he 
was fair, but he heard a different incident to what happened— 
even I didn’t recognise it as what happened.” 


By far the greatest source of factual inaccuracy given to the court 
was, according to defendants, the alleged fabrication of evidence in 
the form of so-called police “verbals.” Some 40 per cent. of 
defendants said that the police had attributed to them verbal state- 
ments they did not make.‘ Although defendants know before they 
go into court of the existence and nature of these verbal statements, 
they will usually be advised by their legal representatives, no doubt 
realistically, that it would be dangerous to challenge police evidence 
in court, that it is unlikely that their word will be believed, that 
their previous convictions might be put before the court, and that 
the judge might well impose a more severe sentence if this line of 
defence is pursued. The following illustrations show the sort of 
inaccuracies typically alleged by this group: 

Case 109 (a first offender who pleaded guilty to handling and 

received a suspended sentence.) 
“The various things I was supposed to have said—like ‘A 
load of crap’ and ‘I don’t give a monkey’s’—I mean that’s 
not the way I talk. The things they put in like that were 
character destroying. They tried to make me out a hoodlum. 
I told my solicitor about it but he said ‘I wouldn’t push the 
issue, it’s not really anything serious to worry about at this 
stage.’ ”’ 

Case 114 (a defendant who pleaded guilty to handling stolen goods 

and who received a sentence of 18 months’ imprisonment.) 

š In quoting defendants in this article, wo havo disguised details that might 
identify any individual concerned. 


© It ls interesting to note that this allegation was made more commonly by 
defendants than allegations that they had been physically assaulted by the police. 
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“ The police were lying and falsifying evidence. I suppose it’s 
just their mentality. They did deals with other criminals and 
fitted me up with lots more gear [stolen goods] which there 
was no need for. But I think I was lucky. I was in front of a 
fair judge. The sentence was fair—it could have been a lot 
bps Considering the way it was put over to him, he was 
air.” 

Case 13I (a defendant who pleaded guilty to burglary and was 

fined.) 
“The police were lying from start to finish. Most policemen 
don’t see it as a job, it’s a personal vendetta. They must lie, 
because nobody’s going to edmit something straight out, not 
usually, so they must lie here and there otherwise they haven’t 
got a case. But the judge was great. I think he saw through all 
the police lies.” 

Far from complaining that they had suffered from inaccuracies 
given to the court, some defendants claimed to have benefited from 
them. It might have been expected, particularly where a guilty plea 
has been entered following some out-of-court discussion with the 
prosecution, that the professional criminal would be in the best 
position to extract a favourable deal.’ A few professional criminals 
did indeed seem able to secure substantial concessions from the 
prosecution. Thus, for example, in Case 121 the defendant, on his 
own admission a professional “fence” in the city, faced two 
charges of handling stolen goods valued at £3,500 and one charge 
of handling 100 motor taxation certificates. The prosecution was 
in a relatively weak position mainly because he went to the police 
station with his solicitor and refused to make a statement. His plea 
of guilty to handling stolen goods valued at £100 and to handling 
one stolen taxation certificate was accepted by the prosecution. 
Highly delighted with the outcome, he described the discussions 
which preceded it as follows: 

“ My barrister said, ‘I'll try and get these charges amended,’ 
and he did do this. It took him about three hours to get the 
charges dropped down. He was coming backwards and forwards 
to me saying, ‘The prosecution have accepted that, if you'll 
accept this.’ He always kept me right up to date on what was 
happening. He was a brilliant barrister; I couldn’t fault him. 
I thought I was going to get three years’ imprisonment, but 
I came away with 18 months.” 


Generally speaking, however, the professional criminals appeared 
to fare a good deal worse than others in the sample * and the people 
who benefited were those who found themselves, often completely 
fortuitously, in a strong position to exact leniency from the 





T Seo, for instance, Newman, “ Pleading Guilty for Considerations: A Study of 
Bargain Justice ” (1956) 46 Journal of Criminal Law, Criminology and Police Science 
780, and Chambliss, Crime and the Legal Process (1969). 

8 See Baldwin and McConville, op. cit. pp. 94-98. 
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prosecution. The defendant in Case 20, for example, a young man 
with previous convictions for sexual offences, was charged initially 
with rape (the maximum punishment for which is life imprison- 
ment). There was clear medical evidence of sexual intercourse and 
good evidence that the victim had not consented. However, the 
prosecution did not want the immature and distraught victim to 
undergo the ordeal of giving evidence in court and indicated that 
a plea to a lesser charge of indecent assault (maximum five years’ 
imprisonment) would be accepted. The defendant said he told his 
barrister that he was willing to plead guilty to the reduced charge 
so long as he did not have to go to prison, and continued: 


“ My barrister disappeared again and came back and said he’d 
spoken to the judge who intimated that he would fine me. He 
said, ‘Are you agreeable to that?’ I said, ‘Yes, I am.’ I was 
expecting five or six years’ imprisonment before I came to 
court, so I was very happy with the sentence. I knew Pd done 
wrong and ve certainly paid the penalty. Had I not been told 
by the barrister, I might have pleaded guilty to rape.” 


Similarly, the recidivist in Case 26 found himself unexpectedly 

advantaged: 
“I pleaded guilty to two minor offences and they accepted 
my plea of not guilty to the main charge which carried a severe 
sentence [up to 14 years’ imprisonment}. I was really pleased, I 
came away with probation. I took the barrister’s advice on plea 
and I was happy to do so. Actually, I would have pleaded guilty 
to everything but my barrister said he would try and get the 
main charge dropped. He went away and came back saying, 
‘Pye seen the prosecuting counsel and we had a rather 
undignified argument, but I’ve won.’ My barrister was excel- 
lent. He wangled things so that Pd come up before a lenient 
judge and it worked. I have been to prison a few times before 
and I expected to get five years this time. I didn’t understand 
a few things in court, but Pm not complaining.” 


When pleas are negotiated in this way, there is no doubting the 
benefits not only to the defendant in question but also to the court 
system. These benefits have been seen principally by commentators 
as the avoidance of expensive trials, the elimination of the uncertain- 
ties of jury trial, the reduction of sentencing differentials and the 
mitigation of harsh penalties.” On the other hand, the negotiated 
plea has certain consequences which tend to be detrimental to the 
proper administration of criminal justice. In the first place, as 
already indicated, a majority of defendants in our sample remained 
dissatisfied with the way their cases had been dealt with in court. 
Some believed they had been punished for a more serious crime 
than they had in fact committed; others felt that they might well 





* See, for Instance, Newman and NeMoyer, “ Issues of Propriety In Negotiated 
Justice ” (1970) 47 Denver Law Journal 367; Note, “ Plea Bargaining and the Trans- 
formation of the Criminal Process (1977) 90 Harvard Law Review 564. 
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have been punished more severely had the judge accepted what they 
saw as an exaggerated account of their offence given by the pro » 
secution in court; all looked upon the proceedings with a degree of 
cynicism. Many said they would have more readily accepted their lot 
if their cases had been more fully ventilated and if they had been 
more involved in the proceedings and not simply treated as spec- 
tators. If the sentencing stage of criminal procedure is conducted 
almost as though the defendant is not present, one can only expect a 
bitter reaction. Thus, in Case 1, for example: “They were all 
talking to each other and I just seemed to be watching and listening. 
I thought Pd have to speak but I didn’t. It was like watching a press 
conference on the television.” Also in Case 102: 


“It was all one-sided and against me. The depositions were full 
of lies. Nothing came out in my favour. I could have kicked 
myself afterwards, I should have pleaded not guilty. If I could 
have foreseen what would happen, I would have dragged those 
coppers through the mud. I was doing them all a favour by 
not going on with the trial; I cut my own throat.” 


Secondly, we would question whether it is right that certain 
defendants should have benefited to the extent that they did. Of 
course there are cases in which, when all the information about 
the defendant’s background and the circumstances of the offence is 
examined, justice calls for mercy to be extended to the offender. 
But the practice of plea negotiation can scarcely be said to proceed 
upon that principle. It proceeds more on the basis of harshness or 
excessive leniency determined by the strength or weakness of the 
prosecution case, often irrespective of relevant social or legal 
considerations. Cases we have cited above illustrate this point and 
it is worth quoting two others. In Case 108, for example, a first 
offender pleaded guilty to handling a stolen car and was sentenced 
to 21 months’ imprisonment. The severe sentence hoe received 
seemed at least partly attributable to his total lack of experience 
before the courts: he went voluntarily to the police station without 
a solicitor, made statements of admission, and at court entrusted his 
caso entirely to his barrister. As he put it in the interview: 

“The police took me to the cleaners. They were calling me 
by my first name, getting me to shop everybody involved with 
me. When I was taken to court I didn’t know what to say, 
what to do. It was like a kangeroo court; there was no proper 
trial. There should have been a trial where all the facts and 
circumstances came out. Telling tales on all my friends, 
because I didn’t know what to do, has done me no good, not 
a bit. I had never had any tangles with the police before, 
except for the odd driving offence. I was never asked whether 
I wanted to say anything in court—it was all over in less than 
an hour.” 


The defendant in Case 81 fared a good deal better. He was a man 
with a previous history of violence, charged with wounding with 
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intent (maximum life imprisonment) and criminal damage (maxi- 
mum 10 years). He had been involved in a fight at a dance during 
which the victim had sustained serious injury after the defendant 
had hit him with a glass vase. The prosecution eventually accepted 
his plea of not guilty to the wounding and guilty to the criminal 
damage, for which he received a small fine. The defendant 
described what happened: 
“I was expecting five years’ imprisonment. I thought that my 
previous convictions and the [victim’s] injuries would have 
got me five years. I saw my barrister before the trial and he 
said, ‘ Will you plead not guilty to the wounding and guilty to 
the damage?’ I said, ‘ Yes,’ and he said, ‘ Well, that’s near 
enough. Don’t build your hopes up too high but I think it'll 
get thrown out.’ He went straight in and saw the judge and 
they never even called the jury. It was all over in five minutes. 
My barrister was only with the judge for five or ten minutes 
but what he did was brilliant. He did a lot behind the scenes. 
I couldn’t believe my luck; I thought I'd have to fight the 
case in court.” 

Whatever the aims of sentencing, a minimum requirement in any 
rational system is that there should be some degree of correspond- 
ence between the crime committed, the crime charged and the crime 
for which the defendant is eventually convicted. As Kuh puts it }°: 

“ Responsibility, if not to be ludicrously re ed, must be for 
what one has done, not for something so far less serious that 
it bears hardly more than the vaguest of resemblances to the 
crime with which the defendant was charged .. . when the 
two fail to jibe even remotely, scorn and disrespect for the 
seeming folly of the law is likely to be the harvest, rather than 
any drive toward the defendant’s reform.” 


Nor is it, as some writers see it, simply a question of the increased 
likelihood of rehabilitation towards which a plea of guilty is often 
seen as an important first step.’ Excessive leniency can bring 
distress to the victim, weaken the morale of the police and reduce 
the law’s protection of the community. We ourselves have witnessed 
the shattering effect on victims (not to mention cynicism on the 
part of the police) caused by the release back into the community 
of individuals, charged with serious crimes, who had been able 
to negotiate favourable plea arrangements. Several defendants 
within our sample of cases found themselves quite fortuitously in 
a strong bargaining position and were able to turn this to their 
own advantage. The less favourably placed, the weaker and more 
compliant can expect no such concessions: only with hindsight do 
they see that they have failed to benefit. The inexperienced offender 
in Case 108, mentioned above, had this to say after sentence: 


a “ Plea Copping ” (1966-67) 24 New York County Bar Bulletin 160. 

11 See, for instance, Note, “ The Influence of the Defendant’s Plea on Judicial 
Determination of Sentence ” (1956) 66 Yale Law Journal 204 and Fay, “ The ‘ Bar- 
gained For’ Guilty Plea ” (1968) 4 Criminal Law Bulletin 265. 
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“I told the solicitor that I was guilty and he gave me the 
impression that he was going to wash his hands of me. He was 
a double agent. He wasn’t bothered in trying to cut the charge 
down; he was working hand in glove with the police. Now I 
realise I could have got away with quite a bit. There were no 
witnesses or anything to the offence; the police just had my 
word for it. Without the solicitor I could definitely have got 
away with half of it. You see it did me no good being honest. 
I was taken to the cleaners. The solicitor was virtually another 
branch of the police. He was always trying to make deals with 
the police—if he pleads guilty to this and that, will you let 
him out on bail? He was offering them tit-bits at my expense.” 


Such extreme cases are not, it must be stressed, regular occur- 
rences, but the bargaining system seems to give them a frequency 
and a legitimacy they do not warrant. This is not to say, however, 
that the central question is whether sentences in general are too 
lenient or too severe: our contention is rather that random factors 
are allowed in negotiated plea cases to give rise to patterns of 
sentencing which are both haphazard and idiosyncratic. 


THE Courts: Post-CoNVICTION PROCEDURES 


The English courts, whilst not alive to many of the difficulties raised 
for the sentencer by guilty pleas, have developed certain rules in 
an attempt to regulate the determination of the facts for sentencing. 
Thus, it has long been a basic requirement that the charge brought 
should match the facts alleged. In consequence, it is the duty of 
prosecuting counsel, where nothing appears in the depositions 
which could be said to reduce the crime to some lesser offence than 
the one charged, to present the offence charged in the indictment, 
leaving it to the jury, if they see fit, to find a verdict of guilty to 
the lesser offence only. The rationale for this is that, in the words 
of Lord Parker CJ.,” 


“ There is something more involved than convenience 
or expedition. Above all, there is the proper administration 
of criminal justice to be considered, [and] questions such as 
the protection of society and the stamping out of... crimi 
enterprise, if it is possible.” 
This rule reduces the frequency with which charges are unduly 
reduced, although it must be remembered that it cannot eliminate 
sentences which are excessively lenient since the trial judge’s 
sentencing discretion in England is virtually unfettered.** Rules 
designed to ensure that a defendant is not punished on the basis 
mm oo 
13 Soanes (1948) 32 Cr.App.R. 136. 
13 Coe (1969) 53 Cr-App.R. 66. 
14 On this, see further, A. Davis, “ Sentences for Sale: A New Look at Plea 
Bargaining In England and America ” [1971] Crim.L.R. 218. 
18 Murder is the only offence of significance where the judge has no discretion in 
sentencing. 
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of any fact which has not been properly established are at the 
present time being developed by the court. One interesting example 
of the courts’ concern in this respect was the case of Gortag.’* In 
that case, the defendants were charged with conspiracy to rob after 
they had been arrested in the vicinity of a projected wages snatch 
with an accomplice who had forewarned the police. The only 
matter in dispute was whether the enterprise had been abandoned 
at some stage prior to the arrests, This was an issue relating not to 
conviction but to sentence only. If the prosecution was prepared to 
accept the defendants’ story, there would be a plea of guilty. The 
prosecution, however, refused and the trial then took a unique 
turn. Before arraignment, counsel for the defendants invited the 
judge either to empanel a jury and to hear the evidence up to 
the issue of abendonment when the pleas would be changed to 
guilty and the jury directed so to find, leaving the judge to resolve 
the issue of abandonment; or, alternatively, to accept pleas of guilty 
and hear evidence without a jury solely on the issue of abandon- 
ment. The trial judge adopted the latter course as an unusual but 
entirely proper solution and, on the issue of abandonment, con- 
formed to all the usual restrictions of a jury trial, including 
directing himself on the burden of proof and the necessity for 
corroboration. 

Whilst this was an exceptional step to have taken, it is indicative 
of an increasing willingness on the part of the courts to recognise 
the severe difficulties the sentencer faces in guilty plea cases. Thus 
it is now an established principle that a sentencer must not adopt, 
for the purpose of sentencing, a view of the facts which is incon- 
sistent with the plea. The present position in England is that, where 
there is an issue of fact (or a possibly adverse inference from 
established facts) not resolved by the plea, the sentencer should, 
following the plea, indicate that he considers a particular matter 
relevant and allow either prosecution or defence to call evidence 
on the issue.’ If the prosecution wish to introduce evidence 
relevant to an issue in sentencing after the plea has been taken, 
it must give notice to the defence of the evidence so that the 
defence may prepare to challenge it.1* The sentencing judge may 
not adopt a view of the facts which would have justified a conviction 
for an offence more serious than that of which the defendant was 
convicted,™ and any view of the facts adverse to the defendant must 
be supported by evidence.?° 

It nevertheless remains the case that courts in this country 
cannot be said to have developed adequate procedures for ensuring 
that an accurate version of the offence is presented in cases involving 
a guilty plea. Such safeguards as exist appear largely ineffective and 





16 [1973] Crim.L.R. 648. 

17 Lester [1976] Crim L.R 389; Denniston [1977] CrimL.R. 46. 

18 Robinson (1969) 53 Cr.App.R. 314. 

1® Foo [1967] Crim.L R. 456. 30 Hearne [1976] Crim.L.R. 753. 
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surprisingly little care is taken in investigating the circumstances 
relating to the offence. For example, although it might be thought 
at least desirable that the judge question the defendant about the 
offence or offer an opportunity to him to make some statement to 
the court, the practice has grown up that the defendant who pleads 
guilty is almost never asked if he wishes to say anything before 
sentence is passed.™ It is hardly surprising, therefore, that the 
defendants in our sample commonly felt an acute sense of alien- 
ation from the court proceedings and that many complained bitterly 
that a distorted account of the offence had been presented to the 
court. 


REGULATING THE PROCEDURES 


Although commentators have suggested that many of the problems 
discussed above would be solved if new rules and procedures were 
introduced at the plea stage of the criminal process, we do not 
ourselves believe that this could be more than a partial remedy. 
It is our contention that a more radical re-appraisal of certain key 
stages in the criminal process is required. Our belief is very heavily 
coloured by our experiences in interviewing defendants, and it has 
been strongly reinforced by interviews we have conducted with 
police officers and lawyers during the course of our research. There 
has been a great deal of discussion in recent years on the balance 
of the criminal trial system, and some have argued that the pro- 
secution is nowadays unfairly hampered and the defence unduly 
favoured. One influential exponent of this view is Sir Robert Mark, 
the former Commissioner of the Metropolitan Police, who wrote °: 


“Tt is, of course, right that in a serious criminal case the 
burden of proof should be upon the prosecution. But in tryi 
to discharge that burden the prosecution has to act within a 
complicated framework of rules which were designed to give 
every advantage to the defence. The prosecution has to give 
the defence advance notice of the whole of its case, but the 
accused, unless he wants to raise an alibi, can keep his secret 
until the actual trial. When the police mterrogate a suspect 
or charge him they have to keep reminding him that he need 
not say anything. . . .” 

This view, at least as far as guilty plea cases are concerned, is 


not one that we share. Defendants may be subjected to intense 
pressures at various stages of the criminal process to plead guilty 





21 There used to be a requirement that a person convicted of felony be asked 
he had anything to say why sentence should not be passed 
requirement lapsed In 1967 with the abolttion Criminal Law Act 1967) 


on based, 
that tt was “ desirable that the accused should be invited to add anything to his 
counsel's address In mitigation if he wishes . . .”: Criminal Law Revision Committee, 
Felonies and Misdemeanours, Seventh Report 1965, Cannd. 2659. 
23 Str Robert Mark, Minority Verdict (1973). 
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and, in this sense, the system often appears heavily weighted in 
favour of the prosecution.” The principal causes of this imbalance, 
as wo seo it, are, first, the largely unregulated system of interro- 
gating suspects whilst in police custody and, secondly, the practice 
of allowing a substantial discount in sentence for a plea of guilty. 
Thus, in many of the cases within our sample, some of the most 
damaging evidence in the prosecution case consisted of allegedly 
fabricated verbal admissions attributed to the defendant by police 
officers. In no less than 57 per cent. of cases, no written statement 
had been made to the police by the defendant. Many of the alle- 
gations of fabricated “ verbal” admissions were convincingly put 
forward to us by defendants and frequently made with no real sense 
of grievance. Some complaints, on the other hand, were doubtless 
untrue or grossly exaggerated. We had, of course, no way of 
verifying any allegations but the important point is that neither the 
defence barrister nor the court were in any better position to do 
so.* Furthermore, it is undeniable (as often defence counsel told 
defendants) that a police officer’s evidence will almost invariably 
be preferred to that of the defendant. The point is that, since 
disputes about what took place whilst the defendant was being 
interrogated in police custody cannot be satisfactorily resolved, it 
makes good sense for a barrister to advise his client that it is 
foolish to attempt to challenge police evidence in court. Similarly, 
it may well be prudent for a barrister, working within the constraints 
of the existing system, to advise a defendant to plead guilty in the 
hope of a more lenient sentence, if the alternative is probable 
conviction and a much more severe sentence. Viewed in this way, 
the largely unregulated interrogation of suspects in police custody, 
coupled with the very considerable reduction in sentence offered 
virtually automatically to those defendants who plead guilty,” 
demonstrates why defence counsel may often, quite properly, bring 
pressure upon his client to plead guilty. Indeed it has been put to 
us that any barrister would be obliged to give this advice once a 
written statement has been made, and that he would be failing in 
his duty to do otherwise. These considerations also suggest that 
mere tinkering with pre-trial plea procedures (as for instance by 





13 This has led to one recent writer to observe: “ a 
the 


experiment: 
20, 1976. See also Price and Caplan, The Confatt Confessions (1977). 
25 The extent of sentence discounts for pleading guilty is discussed in detail in 
Baldwin and McConville, “ The Influence of the Sentencing Discount in Inducing 
Guilty Pleas ” in Baldwin and Bottomley (ed.), Criminal Justice (1978), pp. 116-128. 
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amending the code of professional ethics which control counsel’s 
conduct and the advice he can give) is likely to leave the de facto 
position substantially unaltered since, in most cases, advice to plead 
guilty ¿s probably prudent, or at least expedient. 

Moreover, viewed from the defendant’s side, it is apparent that 
procedural amendments alone are not likely to assist the search 
for the truth. The available research evidence** suggests that 
defendants commonly feel themselves outside the network of those 
intimate relationships which comprise the court. Many within our 
own sample found it difficult to decide whose side their barrister 
was on,™” and almost a half said that it was not they but their 
barrister who took the final decision on plea. The sorts of comment 
we encountered commonly in the course of the research are 
indicated by the three following cases: 

Case 9 
“ My barrister didn’t ask me, he told me to plead guilty.” 

Case 42 
“They [the pre-trial discussions on plea] were all going on 
in the judge’ s chambers, so how could I understand what was 


? All this talking and arranging was done in secret, 
I hadn’t a clue what was happening.” 


Case 75 
“The barrister and solicitor took the decisions. I was in a 
sticky position but they told me I had no alternative. They 
S eee for about 20 minutes. I was saying that I hadn’t 

e three [counts in the indictment] and the barrister kept 

saying ‘ Yes, but the statement.’ I said the statements weren't 
true but he said, ‘ Youll know better next time’ meaning next 
time you'll be careful, but this time you’ve got no chance. 
So they just kept on about these depositions and getting me to 
plead guilty to all. I was supposed to tell them, but they were 
directing me.” 

Once the decision on plea was made, most defendants felt even more 

estranged and powerless, Sometimes a defendant made an attempt 

to advance his own account of the offence to the court but this was 

rare and, where it did happen, it was apparently without effect. 

For instance, 


Case 4 


“ My barrister kept talking about the verbals. The police said 
they’d chased me for 200 yards but I'd just come out of hospital 








36 See Bhumberg, “ The Practice of Law as a Confidence Game: Organisational 
Cooptation of a Profession ” (1967) 1 Law and Society Review 15; Bottoms and 
McClean, Defendants in the Criminal Process (1976), and Carlen, Adagistrates’ Justice 
(1976). 

27 As one American writer aptly puts it: “ When a defendant thinks of [his 
legal representative] as one of ‘ them’ rather than as someone on ‘his’ side he H, 
in an organisational sense, probably right.” Casper, American Crimmol Justice: The 
Defendant's Perspective, Prentice Hall (1972), p. 105. 
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and I couldn’t have run if I'd wanted to. I kept trying to 
interrupt in court but my barrister wouldn’t let me. My 
barrister said afterwards, ‘I didn’t want you to commit your- 
self—I knew you'd get a suspended sentence.’ But what I want 
to know is how he knew; there must have been something 
funny going on.” 

In general defendants said nothing in court, perhaps aggrieved 
by what was being said but resignedly accepting their lot, as in 
Case 102: 

“ From the day you get nicked to the day you are sentenced, 
you’ve got no say in the matter. You don’t get a chance to 
say the things you want. I'd defend myself in future: I might 
not be able to use the long words but in my own simple way 
I could put my points better. You just don’t get any say at 
any stage in what is happening to you.” 


Another defendant, who was a first offender, in Case 122 gave 
a more graphic description of his experience: 

“T was quite bewildered really because it was the first time 
Td been in court. I thought it was like a different world, like 
a big game. It’s like a ritual. You have got to stand up and 
you have got to sit down, and there’s one side going on and 
then there’s another side going on. They're like speaking in 
riddles. You are a pawn in a chess game; you are just sitting 
there and there are people throwing your life about.” 


It might be thought that these kinds of problem could be 
alleviated if the trial judge questioned the defendant in court after 
the guilty plea has been entered. In the view of many commentators, 
however, where such questioning does take place, as in the United 
States, the proceedings are for the most part no more than an 
empty ritual in which the defendant assures the court that no 
bargain has been made and that no pressure has been brought to 
bear when almost everyone present knows that this is manifestly 
not the case.** The reason for the ineffectiveness of such procedures 
is that, at the stage when these safeguards are introduced, the 
defendant is already a consenting party to the courtroom charade 
because he has been led to believe, as is indeed often the case, that 
a guilty plea is his best or only course of action. He has in effect 
been co-opted into a system which encourages the passive, rewards 
the compliant, and elevates empty ceremony above strict observance 
of due process of law. American courts may be criticised for trying 
to solve fundamental problems by engaging in empty ritual: 
English courts appear unwilling even to recognise that such 
problems exist. There can be little doubt, in our view, that existing 
procedures for establishing the factual basis for sentencing in 


31 On this, seo perticularly White, “ A Proposal for Reform of the Plea Bar- 
gaining Process ”* (1971) 119 University of Penasylvania Law Review 439 and Katz, 
Litwin and Bamberger, Justice is the Crime: Pre-trial Delay in Felony Cases (1972). 
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England are inadequate. In some cases, the account of the offence 
in court appears to bear an uncertain relation to the crime com- 
mitted. In such cases the factual distortions are likely to be 
sufficiently serious to raise questions about the just disposition of 
the case. Sometimes the distortion operates to the defendant's 
benefit, sometimes to his detriment, but distortion can never operate 
in favour of justice. No system of criminal justice can for all cases 
accurately reflect in court what happened in the street, but the 
English system which allows considerable scope for, but inadequate 
supervision of, the negotiation of guilty pleas, appears to make 
such an objective the more difficult to achieve. It is only when the 
problems created by this kind of informal settlement are tackled 
and resolved that the sentencer can claim that the defendant is 
being sentenced on the basis of what he is proved to have done. 


JOHN BALDWIN * 
MICHAEL MCCONVILLE t 





* Lecturer in Judicial Administration, Faculty of Law, University of Birmingham. 
+ Lecturer fn Law, Faculty of Law, University of Birmingham. 


REPORTS OF COMMITTEES 


REPORT OF THE SELECT COMMITTEE ON RACE RELATIONS AND 
IMMIGRATION 2 


HUMAN groups and individuals have very frequently moved to new 
homes and different areas. The twentieth century has seen an 
unprecedented number of actual movements of people. The . 
number of journeys into the United Kingdom, for all purposes, in 
1976, other than by patrials, and other than within the United 
Kingdom-Irish Common Travel Area, was 10,531,754.2 The 
number of journeys between the United Kingdom and Ireland is 
not recorded but must be considerable. Not all such journeys were 
migratory ones, Excluding the four and a half million journeys by 
EEC nationals for all purposes, (but probably largely tourism), 
by far the largest group within that 104 million was that of ordinary 
visitors, constituting four million journeys *; the next largest group, 
nearly three-quarters of a million, were residents (whether settled 
or short term but again, non-patrial) returning from absence 
abroad.‘ This immediately presents the problem of what is meant 
by “ migrant.” 

Useful for giving an insight into migration into the United 
Kingdom is the number of people “ accepted for settlement ” within 
the Immigration Rules,’ i.e. those not patrial, but admitted without 
any condition, temporal or other, upon their sojourn, either on 
arrival, or by the removal of any condition applied on an arrival 
which took place earlier. Of this group there were some 80,000 in 
1976.* This figure does not contain the number of patrials settled 
abroad who migrate back into the United Kingdom, while it does 
include those who, though accepted for settlement, will leave the 
United Kingdom permanently at some future time. The numbers of 
these are not known.’ There were some 15,000 Work Permit Holders 
(whose permit is usually issued for 12 months but is readily 
renewable) with some 4,000 dependants, and some 48,000 * admitted 
for up to 12 months (again renewably) for various reasons, and who 
include doctors and dentists, young Commonwealth citizens admitted 
for “ working holidays ” not exceeding five years, and dependants of 
these groups.’ 

1 First Report of the Select Committee on Race Relations and Immigration, 
Session 1977-78, “ Immigration,” VoL I, H.C. 303-1; hereafter “ Report.” 

3 Gontrol of Immigration Statistics, Cmnd. 6883 (1976), Tables 1 (a) and (b). a 

5 FLC. 79 (1972-73). Some people who are not patrials have a right of entry 
enshrined in the Immigration Act 1973, s. 1 (5), namely those settled lawfully tn 
U.K. on January 1, 1973, and certain of their dependants. 

$ Control of Immigration Statistics, Cmnd. 6883 (1976), Tables 1 (a) and (b). 

7 Some three West Indians left the U.K. for every two who entered in 1976; Report 
ss POA ot Immigration Statistics, Cmnd. 6883 (1976), Tables 1 (a) and (b). 

* Immigration Rules H.C. 79 (1972-73). 
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Migratory movements are not all one way. An Office of Popu- 
lation Census and Surveys publication recently declared 


“The United Kingdom... has traditionally been a net 
exporter of population. . . . In only two periods [scil. since 
records have been kept] has this pattern reversed. The 
first was in the 1930s... . The second was in the decade 
centred on 1960 when there was a substantial inflow of 
Commonwealth citizens . . . [T]he late 1960s saw a return to 
the traditional pattern.” 


A net loss of population by migration for the decade starting in 
mid-1975 of 287,000 people is anticipated.” Among the inflow, the 
primary reason for entry has been economic. This is at least as true 
since 1945 as it was before.1! Moreover immigrant labour has 
generally been “replacement labour,” that is immigrating workers 
have taken the less desirable jobs.?* This has been true throughout 
Western Europe, and probably all advanced industrial countries, 
and other EEC countries have had a higher proportion of immigrant 
“replacement” workers than has the United Kingdom, West 
Germany for instance recently having 11 per cent. migrant workers 
compared with the United Kingdom’s 7 per cent.” 

In fact it is not easy to pick out features of the British migration 
experience of the last generation which clearly distinguish it from 
that of most of Western Europe. The scale of immigration here has 
been regarded as proportionately much larger than before,’* but 
this does not seem to differentiate Britain, and is not even certainly 
true, for in the mid-nineteenth century, over 7 per cent. of the 
Scottish population were Irish born. Before about 1960, immi- 
gration to Britain contained a high proportion of relatively short- 
term workers, who might return from time to time, and were 
predominantly young men.** Since then there has been a strong 
preponderance of dependents of those already settled. This process 
of settlement contrasts with the West German gastarbelter notion, 
but not so strongly with the French policy which, until September 
1977, encouraged settlement by immigrants.’ This does highlight 
a characteristic British feature. Until 1962 the inhabitants of the 
major labour-supplying areas had an unrestricted right of entry, 
based on common citizenship. Since the Commonwealth Immigrants 
Act 1962 however, effectively a new definition of citizenship has 
been in force (altered in 1968 and 1971) placing people from those 
areas on much the same footing as aliens. The 1962 change further 








1° O.P.C.S. Population Projections 1975-2015 (1977), p. 11. 

11 See e.g. Role of Immigrants in the Labour Market, Unit for Manpower Studies 
(1976) cap. Annex 4. 

13 Ibid. 


18 Ibid. Annex 3. 

14 Report, pares. 12 and 13. 

15 Op. cit, note 11 above, Table B1. 

16 See also e.g. Abbott, Prevention of Racial Discrimination in Britain, Chap. 3. 
17 Op. cit. note 11 above, Annex 3. 
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highlights another important characteristic, namely the “ racial ” 
factor, which has been partly shared with France and the Nether- 
lands. A high proportion of immigrants to the United Kingdom in 
the last generation have, of course, been “coloured” and with 
greater language and cultural differences. Elsewhere they have 
tended to be “ white Europeans.” This in turn draws attention to 
the imperial past with its legacy of continuing obligations to 
disparate ex-colonial groups. 

Immigration has been a political issue in the United Kingdom 
for two decades, at least in so far as it relates to “ New Common- 
wealth ” settlers.'* The political consensus during that time has 
accepted a “ hard line,” i.e. a need to restrict immigration (often 
justifled on the ground that race relations are improved thereby) 
and formed a marked contrast with the preceding decade of benign 
neglect, tempered by occasional positive encouragement.?* 

In such a context, what might the Select Committee on Race 
Relations and Immigration, with terms of reference to examine 
the operation of the Race Relations Act 1976 and the admission for 
settlement of immigrants, be expected to look at? In past years it 
has examined Housing, Police/Immigrant Relations, the Organi- 
sation of Race Relations Administration and other topics. The topic 
for 1977-78 was “ the assumptions made by the Government about 
potential immigration and matters related thereto.” ™ This suitable 
topical subject might be expected to produce discussion on popu- 
lation trends, trends of labour demand, effects upon housing and 
social services, the relationship of immigration policy to race 
relations, civil rights and international obligations. Certainly the 
“hard-line” should be examined. However the Report reveals 
little about the assumptions, and largely takes the policy as justified, 
discussing ways of tinkering with it. Unanimity was achieved at the 
cost of indecision on some points, as it admits.*2 Nevertheless the 
unanimity demonstrates less the possible common ground on a 
contentious issue than how little questioning of assumptions on 
immigration policy there has been.2* The Committee further admits 
being influenced by “ public interest and anxiety” on immigration 
from the Indian sub-continent which is certainly proportionately 
considerable. However this preoccupation becomes exclusive of most 
other considerations. 

The Report commences with a “ General” section containing a 
discussion of the difficulties of defining “ immigrant” (which is 
then ignored); an uncontroversial, if incomplete history of twentieth 


18 “ New Commonwealth,” a modern euphemim for “ coloured,” is an interesting 
misnomer, for the Caribbean and India pre-date the white “ Old Commonwealth ” 


as possessions in some cases by centuries! 
19 e.g. London Executtve’s direct recruitment from the West Indies. 
20 Report, pare. 
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century immigration into the United Kingdom, a more lengthy 
description of the law and its administration, and some discussion 
of illegal immigration. This is followed by General Recommend- 
ations. The Report then turns to a number of particular categories 
of immigrant, and procedures in applications for entry and settle- 
ment in the United Kingdom. Twenty-nine recommendations are 
made. Perhaps the most important conclusion of the Committee 
however, does not emerge as a recommendation at all. It is that 
“undertakings given by Governments in recent years” (to admit 
dependants of those lawfully settled here) be respected.” This is 
important because the result is that “ there can be no significant 
change in the pattern of [the numerically considerably most 
important immigration from the Indian sub-continent], and it would 
be misleading to suggest otherwise.” ** The importance of this con- 
clusion can hardly be overstated, for, coupled with a restrictive 
attitude, it leaves little room to manoeuvre. 


General Recommendations 


The General Recommendations, designed to “ establish public 
confidence,” = concern statistics, illegal immigration, and general 
future policy. The criticisms of the statistics available are that they 
do not provide certain information and may not be reliable. 
Passing reference is made to the known inaccuracy of embarkation 
figures for some 18 months m 1973-74.2* The Committee’s main 
concern on reliability however is the irreconcilability of the two 
major sources, the Home Office Control of Immigration Statistics, 
and the Department of Industry’s International Passenger Survey. 
The former classifies all non-patrials entering the United Kingdom 
into the Immigration Rules’ categories. The latter samples those 
entering the United Kingdom intending to stay a year or more, 
having been away a year or more, regardless of citizenship. Their 
lack of direct comparability is not surprising, but the anomalies 
between them are so great on occasion as to throw doubt on the 
accuracy of one or both.?” No conclusion on this is offered, leaving 
hanging a central question. The Report also notes the lack of 
figures of patrials entering, and the loophole of the Common Travel 
Area. This introduces the criticism that the statistics available do 
not produce the right information. This is more unusual and also 
ironical. A criticism of much of the limited debate there has been 
on immigration policy is that it is “ playing the numbers game,” 
that is, no consideration other than the simple number of admissions 
to the United Kingdom is admitted, and that figures accurate and 
inaccurate have been traded by protagonists without reference to 
what they represent. The Report itself may be adjudged just another 
example, hence the irony. 





23 Roport, para. 93. 24 Ibid. para. 94. 
a0 Ibid, pare. 42 a7 Ibid. para. 70. 
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The Report indeed, is not crystal clear as to what information 
should be available. Several sorts of figures are mentioned as 
desirable," but boil down to the size of the group to whom were 
made the obligations which are to be respected. This seems eminently 
sensible. However the Home Office admits that it has no desire to 
publish such a figure, because “ previously unpublished forecasts 
have proved highly speculative and unreliable.” ** One can sympa- 
thise, but must side with the Committee which brushes aside such 
objections.** Nevertheless one notices that it did not get very far in 
examining the assumptions of Government on this issue, let alone 
expressing judgment on it. Closely related is the question of a 
Register of Dependants. Surprisingly, in view of the conclusions 
of the Parliamentary Group which investigated the idea, several 
members of the Committee strongly favoured a Register.?? 

Surprising also, given the apparently limited usefulness of the 
published statistics, are the several pages demonstrating how much 
information is available, including the strong preponderance of 
dependants from almost all sending countries, and the high pro- 
portion of those accepted for settlement by reason of marriage who 
actually entered the country as students, work permit holders etc. 
However the whole treatment of statistics has an insufficiently 
broad view, and reflects preoccupation with the Indian sub- 
continent. While attention is drawn to the high proportion of 
immigrants from that area, less is drawn to the many fewer work 
permits issued annually to Commonwealth citizens than to aliens, 
and that Irish citizens entering as workers annually outnumber 
Commonwealth work permit holders.*? Likewise, while the Report 
notes that of the 80,000 or so people accepted for settlement in 1976, 
some 50,000 were Commonwealth citizens and shows what proportion 
were from the Indian sub-continent," it does not point out that of 
the 80,000 in 1976 over 53,000 were not from the Indian sub- 
continent! 

The Committee concludes that “ the ordinary reader must be 
greatly confused ” by the parade of information from the two major 
sources, and their discrepancies. The two major sources of confusion 
are more likely to be a general difficulty in interpreting any 
statistics, and a special one in interpreting the categories. Without 
a good working knowledge of the meaning of “ Accepted for 
Settlement on Removal of a Time Limit” etc., the Control of 
Immigration Statistics are of little help. Moreover the categories 
to which the statistics relate are not necessarily those of interest. 
Paragraph 131 refers to the proportion of acceptances for settle- 
meat on arrival who were citizens of Bangladesh, India or Pakistan, 
or who were United Kingdom passport holders. No explanation is - 
offered of why this curious group, defined by various Commonwealth 





32 Op. cit. note 11 above, table 139. 33 Report, paras. 53 and 54. 
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and other nationalities, and possession of a certain document, 
should be aggregated. But of course, it represents the proportion of 
“ coloured dependants.” 

The recommendations on statistics are: the improvement and 
enlargement of the information available on immigration; that a 
means be investigated of counting and controlling immigration in 
the United Kingdom through the Common Travel Area, and that 
patrials entering the United Kingdom to settle after settlement 
abroad be required to have entry clearance or the like, in order to 
collect information on their movement. This last seems a draconian 
method of collecting data, and either unenforceable, or constituting 
an important limitation upon patriality. 

The second subject of discussion under the “ General” heading is 
illegal immigration * which has received much public attention. 
The Report indicates the possible methods, pointing out that it is 
an experience of receiving countries generally and that there is an 
element of international organised crime. Indeed it is part of the 
“ annual budget of crime” in a world of great economic differ- 
entials. The Report concludes that, so far as the United Kingdom 
is concerned, illegal immigrants are chiefly those who overstay. 
Given the millions of work permit holders, students, and visitors 
admitted annually, the policing problem is gigantic. Sensibly the 
Report recommends more stringent tests on the part of the D.FLS.S. 
upon applicants for National Insurance numbers, and sanctions upon 
those knowingly employing overstayers. It also recommends more 
resources to those agencies who trace illegal immigrants, but without 
indication as to what strategy those resources should be employed 
upon. Astonishing is the recommendation for an inquiry “to 
consider a system of internal control of immigration,” which is 
proposed almost without discussion.” It is difficult to conceive of a 
method of internal control other than by identity cards, and a right 
of police to demand production. In the absence of hard evidence of 
the number of illegal immigrants in the United Kingdom, and of 
the harm they cause, or of the effectiveness of such internal control 
systems abroad, it is amazing that such a curtailment of civil 
liberties is contemplated. Moreover, it would be naive to imagine 
that “ coloured ” people would not be more frequently required to 
produce identification. 

The final General Recommendations concern future policy.** 
First it is recommended that no further “ primary immigration” 
(i.e. by persons likely to wish to introduce dependants) of any size 
be contemplated other than within EEC obligations. Reference is 
made to “present economic and employment prospects ” but the 
recommendation reflects the restrictive assumptions. The EEC 
exception, given the principle of “ free movement of labour” is a 


Le 


34 Ibid. peras. 72-81. 
35 Ibid. para. 89. 
36 Ibid. paras. 90 and 91. 
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major one which makes nonsense of a restrictive policy. While the 
number of EEC workers entering has dropped annually,” if Greece, 
Portugal and Spain, traditionally suppliers of unskilled labour to 
North West Europe, become members a considerable change could 
occur. Further, reducing “ New Commonwealth ” immigration at 
the same time as giving rights of entry to Europeans provides 
evidence of apparent “ racism” in immigration law. In any case, 
the possibility of a large number of refugees from, say, South Africa 
or Hong Kong always remains, and there is evidence that indigenous 
labour is unwilling to re-enter jobs left to “ replacement labour ” 
even in times of high unemployment.” 

The other future policy recommendation is further consideration 
of reform of nationality law. Any attempt to push the Government 
beyond the ridiculus mus of the Green Paper ?* must be welcomed. 
But unless there is a substantial change in the substance of 
“ patriality ” this will have little effect upon immigration. Immi- 
grants almost by definition have no right of entry and are subject 
to control as non-citizens. 


Particular Categories 


The remainder of the recommendations are labelled “ Particular 
Categories of Immigrants” though some arise out of the discussion 
of application procedures. The categories examined are in general 
those defined by the Immigration Rules. Political asylum, au pairs 
and immigrants from Hong Kong are briefly dealt with without 
recommendation,“ though the Committee hopes mass expulsions 
will in future be dealt with internationally, admitting a possible 
exception in the case of British dependencies. 

On “United Kingdom Passport Holders” the Report is 
reassuring.“ A useful recommendation is that since the quota for 
those still in East Africa is very far from filled, the “ spare places ” 
be transferred to those who went to India, but still wish to enter 
the United Kingdom. The ridiculous requirement is also noted that 
those who have queued for a special voucher in India must then 
queue for Entry Clearances. With the possibility of some con- 
troversy, and of a precipitation of applications the Report recom- 
mends a date be set for the end of the Special Voucher Scheme.“* 
This can be criticised as a desire for administrative tidiness, but in 
the light of past open-ended commitments is wise. 

The Report is also surprisingly liberal on “ grand-patrials.” +° 
A United Kingdom and Colonies citizen can trace patriality through 
a connection with the United Kingdom no closer than a grandparent 
born here.“ This provision restored to a very large number of 





37 Ibid. para. 59. 38 Op. cit. note 11 above, p. 86. 
3° British Natio Law; Discussion of Possible Changes, Cmnd. 6795 (1977). 
40 Report, paras. 97-99, 111-112, 144-145. 

41 Ibid. paras. 113-123. 43 Ibid. para. 123. 

43 Immigration Act 1971, s. 2 (1) (b) GD. 44 Report, paras. 124-129, 
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“Old Commonwealth-born”” people a right of entry lost by the 
Commonwealth Immigrants Act 1962, but to few “ New Common- 
wealth-born.” This provision, if any, justifies the epithet “ racist ” 
for the 1971 Act. Patriality was not accorded to other Common- 
wealth citizens on the same connection in the Act’s final form, but 
such people are readily accepted for settlement on arrival,“ and the 
number so accepted is rising and now surpasses the number of EEC 
workers acquiring residence permits. The United Kingdom being a 
net exporter of population for so long, the number who might 
take advantage of the provisions is enormous. Boldly, the Report 
recommends that grandparental connection alone should not attract 
' patriality or acceptance for settlement.** 

The main interest among the “ Particular Categories” centres 
on the Work Permit Scheme, dependant wives and children, other 
dependants, and flances. These recommendations are overshadowed 
by one to impose an overall quota upon Indian sub-continent 
entrants.’ Not explicitly at variance with other recommendations, 
it is hard to reconcile with them and with adherence to existing 
obligations, and it appears racially discriminatory. Racial tension 
may vary with the rate of admission but that assumption is never 
tested, even mentioned. The Work Permit Scheme“ is clearly 
central since immigrants are only generally admitted as workers or 
their dependants. Review of those cynically created permit-free 
categories of doctors, dentists, and young Commonwealth working 
holiday-makers is recommended.** It is noted that few permits for 
unskilled or semi-skilled work are now issued and that these are for 
hotel, catering and domestic employment. It recommends that they 
be completely phased out °° to reduce reliance on overseas labour, 
(a strange reason for an EEC member), even though it will make 
little difference to the numbers entering. The Report also notes 
that only a quarter of aliens (excluding Pakistanis) admitted to work 
take advantage of the almost automatic acceptance for settlement 
after four years approved employment, but nevertheless recommends 
that permit renewal and acceptance for settlement be not almost 
automatic." No discussion appears as to this major change, 
replacing the security of potential settlement with the gastarbeiter 
insecurity and likely consequent illegal immigration. 

Dependant wives and children are now the largest category of 
those accepted for settlement.*? Most of course are from the Indian 
sub-continent, hence “ coloured.” Most of course also have a right 
of entry, an obligation which the Report accepts must be honoured. 


eee 


45 FLC. 79 (1972-73), rule 27. 


50 Ibid. para. 109. 
51 Ibid. paras. 109-110. 
53 Ibid. peras. 57-58. 
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Thus the main recommendation is recognition of two priorities,°? 
first for dependants of those settled before the Immigration Act 1971 
came into force (and whose right is statutory **), secondly for 
dependants of those settled since (whose right depends upon the 
Immigration Rules **), The priorities are in the interest of ensuring 
children enter young, hence become better assimilated. The second. 
priority applies only where the children are under 12 years, pre- 
sumably by way of re-inforcing the point, although this would 
appear to derogate from the obligation to admit. This recom- 
mendation is hard to reconcile with an overall quota. A quota is 
usualty designed to limit, hence would tend to negative the priority. 
If fixed high enough to admit a more rapid entry of dependants, it 
is pointless. While the definition of dependants entitled to enter 
seems tight, a useful corrective is applied by the Report, which notes 
that the statutorily entitled dependants includes spouses married 
after the relevant date,** and even to those infants at the relevant 
date. In short, people can still acquire the statutory entitlement by 
marrying a person settled before the relevant date. Other dependant 
relatives are not liberally treated in the Report, recommendations 
relating only to investigation of the legal liability to support in the 
light of supplementary benefits, and that strict criteria on admission 
be maintained.’ 

With a priority, there must be a posteriority, and that is flances 
and flancees.** This may be a justiflable ranking, but since flances 
constitute a small but growing category of those admitted, and who 
settle, it may also be masked discouragement, and particularly in 
view of the doubt expressed as to the genuineness of some arranged 
marriages." Fiances entering to marry are accurately regarded as 
“prospective heads of families,” but it is hardly true that they 
produce secondary immigration, since ex hypothesi the prospective 
spouse is settled in the United Kingdom, and any children will hardly 
be immigrants! That fiances and fiancees be treated alike is recom- 
mended and that the position be kept under review which can hardly 
be objected to.*° Disagreement on this issue is admitted in the 
Report. A few uncontroversial and sensible recommendations on 
improving application procedures are made,* partially admitting 
the force of some of the considerable criticism of them.** 


Conclusions 


With exception of the decision to stand by obligations made and 
to speed the entry of those dependants entitled, this is a disappointing 
e ee ree a ST Tn ie 


53 Ibid. paras. 141 and 158. 54 Ibid. paras. 130-141. 
55 Immigration Act 1971, s. 1 (5). 5° Ibid. para. 137. 

57 Ibid. paras. 152 and 155. 58 Ibid. paras. 156-172. 
3° Ibid. para. 159, 


80 Ibid. paras. 167-168. 

$1 Ibid. paras. 192-198. 

63 e.g. M. Akram and S. Leigh, Where do you keep your Strmg-Beds?: A study of 
the entry clearance procedure in Pakistan. 


NOTES OF CASES 


MINORITY SHAREHOLDERS AND Dmecrors’ Durms 


TWENTY years ago the present writer suggested that, in the light of 
Alexander v. Automatic Telephone Co.,” “ some breaches [of duty 
by directors], open to sanction by disclosure (and, therefore, one 
would have thought by Tatification), allow for a minority [share- 
holder’s] action in spite of the rule in Foss v. Harboittle.” * Since 
then, in one limited area at least, such exceptional cases have been 
developed.* The purpose of this note, however, is to refute the 
suggestion that Daniels v. Daniels* has enlarged the area of that 
exception." 

The plaintiffs were minority shareholders. Two defendants (husband 
and wife) were the majority shareholders and the directors. The 
company was also joined as a defendant to the action. The directors 
unsuccessfully sought to have the court strike out the statement of 
claim as disclosing no cause of action—a feature of the decision 
which must itself make commentators pause before attributing pro- 
found authority to it, since all the judge needed to determine was 
whether the plaintiffs were bound to fail “at this stage of the 
game.” * The plaintiffs alleged that the directors had caused the 
company in 1970 to sell land to one of them, the wife, at what they 
ought to have known was an undervalue, namely £4,250. Indeed, in 
1974 the wife sold the same land for £120,000. Fraud was not as such 
alleged in terms. Thus, at first blush, the decision seems to contravene 
the proposition that mere “ negligence ” by directors must be rectified 
by an action brought by the company and not (since it is open to 
ratification) by minority shareholders suing either personally (since 
no duty is owed to. them) or in a derivative action (which is confined 
to acts done either ultra vires or by “ fraud ”)." 

Further examination of the Judgment, however, discloses that this 
principle is not infringed, nor is any extension of minority rights in 
substance made, by Daniels v. Daniels. Templeman J. discussed the 
leading authorities which distinguish, on the one hand, cases of 


1 [1900] 2 Ch. 56, CA. 

ae Rights and the Rule in Foss v. Harbotile™ [1957] CLJ. 194; 
[1958] C.L.J. 93, 105-106. 

* Breach of duty by directors under tho “ collateral purposes ” principle: Bamford 
v. Bamford [1970] Ch. 212; Hogg v. Cramphorn [1967] Ch. 254; but seo infra, 
note 16. 


4 [1978] 2 W.L.R. 73, Templeman J. 
5 Soo, e.g. (1978) 94 L.QR. 176, “ a significant extension of the rights of minority 
shareholders.” Such interpretation of f 


Company Law (3rd ed., 1963), pp. 580-590, as to the way in which minority sharo- 
holders’ rights might be extended in cases of “ negligence ” by directors: but tho 
decision, it is submitted for tho reasons given below, does not have any such effect 
€ [1978] 2 W.L.R. at p. 80. 

T Pavlides v. Jensen [1956] Ch. 565. 
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“ fraud ” where a derivative action may be brought by the minority 
against those in control of the company,* and, on the other hand, 
cases where the minority has no cause of action against negligent 
directors even if their conduct is “ridiculous and absurd” or if 
they are “an amiable set of lunatics.” * The ratio decidendi of his 
decision was: 


“The authorities which deal with simple fraud on the one hand 
and gross negligence on the other do not cover the situation 
which arises where, without fraud, the directors and majority 
shareholders are guilty of a breach of duty which they owe to 
the company, and that breach of duty not only harms the 
company but benefits the directors. . . . If minority shareholders 
can sue if there is fraud, I see no reason why they cannot sue 
when the action of the majority and the directors, though without 
fraud, confers some benefit on those directors and majority share- 
holders themselves. . . . The principle which may be gleaned 
from [the cases]! is that a minority shareholder who has no 
other remedy may sue where directors use their powers, inten- 
tionally or unintentionally, fraudulently or negligently, in a 
Manner which benefits themselves at the expense of the 


company.” Y 


It is this formulation which may mislead readers to mistake the 
essence of the decision for it is couched in language which masks a 
critical point. In Daniels the “‘ benefit” to the directors “at the 
expense of the company ” was not just a secret profit gained by them 
in the execution of their duties but was an acquisition and disposal 
of assets initially owned by the company itself. The nature of “ fraud ” 
by directors which allows minority shareholders to bring a derivative 
action has always been wider than “simple fraud.” It includes all 
cases where the directors misappropriate corporate property or 
benefits, all cases when they “ are endeavouring, directly or indirectly 
to appropriate to themselves money, property or advantages which 
belong to the company or in which the other shareholders are entitled 
to participate.” 1* The appropriation of “ advantages ” even includes 
the filching of contractual opportunities which the company should 
have enjoyed.? The money and other property of the company are 
assets of which the directors are constructive trustees and strictly 





3 Atwool v. Merryweather (1867) LR. 5 Eq. 464n.; Cinch v. Financial Corpn. 
(1868) L.R. 5 Eq. 450; Gray v. Lewis (1873) LR. 8 ChApp. 1035; Menier v. 
Hooper’s Telegraph Works (1874) L.R. 9 Ch.App. 350; Maron v. Harris (1879) 11 
Ch D. 97; Cook v. Deeks [1916] 1 A.C. 554, P.C. 

+ Turquand v. Marshall (1869) LR. 4 ChApp. 376, 386; Paviides v. Jensen 
(upra), at p. 570, arguendo. 

Alexander v. Automatic Talsphone Co. (supra); Cook v. Deeks (supra); Pavildes 
v. pis (supra). 

11 [1978] 2 W.L.R. at pp 79-80 (emphasis exppHed). 

12 Burland v. Earle [1902] A.C. 83, 93, per Lord Davey. 

13 Cook v. Deeks [1916] A.C. 554; perhaps even opportuntties that the 
could not have used: Industrial Development Consultants v. Cooley [1972] 1 WLR. 
443, zed quaere whether that was a caso where a minority derivative action could be 
brought because ratification of the breach of duty was not available, as Prentice 
has suggested: [1972] C.B.R. 623, 635. 
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liable for breach of duty such that misappropriation gives both 
company and minority shareholders a remedy.** 

In Daniels the directors had clearly misappropriated corporate 
assets under their control. The land belonged ab initio to the com- 
pany. The directors took that property at a value which they could 
not be heard to say they did not realise was a preposterously low 
price. Although, therefore, they were not alleged to be guilty of 
“ simple fraud,” they were, on the facts alleged, guilty of “fraud” 
in the extended sense that allows for a minority shareholders’ 
derivative action. 

But objection will immediately be made that in Daniels the writ 
was not a derivative, but a personal, action. True, the company was 
joined as a defendant (a primary requirement of the derivative 
action); but the writ was not in representative form ‘‘ on behalf of 
the plaintiffs and other shareholders other than the defendants” 
(another condition which a derivative action must satisfy). Indeed, 
the judge went out of his way to interpret Alexander’s case * on 
which he relied and in which fraud was “‘negatived,” as a case 
involving both a “personal” action by a shareholder and a 
“ corporate ” or derivative action. ?* 

The objection, however, is untenable. Wallersteiner v. Moir (No. 
2)" illustrated that where no objection is taken to the absence of a 
representative form from the minority shareholder’s writ, the deriva- 
tive action can proceed.!* Where all the parties are before the 
court ™ and no such objection is taken, as here, the lack of a repre- 
sentative writ will clearly not be a good ground for a decision against 
the plaintiff shareholder, let alone for striking out the statement of 
claim. 








14 Steen v. Law [1964] A C. 287, and note (8), supra, Wallersteiner v. Moir [1975] 
1 WLR. 991; Wallersteiner v. Moir (No. 2) [1975] Q.B. 373, explained (1976) 39 
M.L.R. 327, 330; contra (1975) 91 L.Q.R. 482. Contrast the conventional! view of the 
acquisition of secret profits by directors in the execution of their office for which 
(being a ratifiable breach of duty) the minority cannot suo, though the company 
can: Regal (Hastings) Lid. v. Gulliver [ 1 AD ER. 378, H.L. Sed quaere 
whether the minority could sue in mch a case if the broach were seen as misuse 

” or information which was the 


8 
; 
a 
$ 
A 
J 
3 
i: 


to 
be, the correct view. The draft Companies Bill set out 
Law” (Cmnd. 7291, 1978) seems to take that view in 44 
make a director lable for an advantage gained by use af the company’ 
ee eens te es “relevant information” or 


obtalned him while he was a director. But the draft Bill goes on to propose a 

relaxation of the existing law by allowing a director to escape from all thess 
Rabilities if his action is “ duly or ”: clause 44 (6). This 
mean that breach of duty as a constructive trostee would become ratifiable/ 


would 

1s [1900] 2 Ch. 56, 64, 66-67, 69, C.A. 

16 [1978] 1 W.L.R. at p. 77; see [1958] C.LJ. at pp. 101-102 It is to be noted 
that Bamford v. Bamford [1970] Ch. 212, must have involved a derivative action 
despite the availability of ratification: see Russell LJ. at p. 242. 

17 [1975] Q.B. 373, CA. 

18 See (1976) 39 M.L.R. at p. 330, note 18. 

19 Seo as to the Importance of this in actions that involve representative plaintiffs 
and defendants: John v. Rees [1969] 2 All BR. 774. 
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From this perspective, then, there is really nothing novel about 
the decision in Daniels v. Daniels. It was a straightforward case of 
directors misappropriating corporate assets to themselves, albeit at 
the best unwittingly. That they were “negligent” in benefiting 
themselves could not possibly be a defence. Nor could their actions 
have been effectively ratified by a resolution in the general meeting 
of shareholders. That is the true distinction between this case and 
cases like Pavlides v. Jensen where the negligence of directors 
allowed for “ absolution and forgiveness of their sins ” *° by ratifica- 
tion. Daniels does nothing to illuminate further the puzzle still posed 
by Alexander v. Automatic Telephone Co. It clarifies, but does not 
add to, the area of conduct by directors which permits a derivative 
action by shareholders to protect the rights of the company. The 
extraordinary aspect of new Government proposals to “reform” 
company law is that not only would they not solve that puzzle, they 
would even seem to exclude the minority shareholders right to 
challenge a misappropriation of corporate assets by making that 
wrongdoing ratifiable by majority shareholders ™ who under the old 
law in Cook v. Deeks “= were not allowed to ratify such a “ fraud.” 


Ww. 


GRUNWICK vy. A.C.A.S. 


Tue Grunwick dispute is now one of the causes célèbres of labour 
relations law. In addition to the appointment of a Court of Inquiry 
under the Industrial Courts Act 1919? and a claim under Schedule 
11 to the Employment Protection Act 1975 (E.P.A.),” it gave rise 
to a congerie of legal proceedings of interest to labour lawyers: 
complaints of unfair dismissal*; prosecutions of pickets‘; pro- 
ceedings arising out of the blacking of mail" and action by the 
Post Office to forestall its threatened resumption‘; and, most 
important, an action for a declaration that an Advisory Conciliation 
and Arbitration Service (A.C.A.S.) recommendation for trade union 
recognition under section 12 of the E.P.A. was null and void. This 





20 Harman L.J., Bamford v. Bamford [1970] Ch. 212, 238. 

a1 See Clause 44 (3) (4) (6) of the draft Companies BII 1978 (Cmnd. 7291), discussed 
supra note 14. 

1 In June 1977, under the chalmanship of Scarman L.J. Its report in August 
1977, Cmnd. 6922, ts referred to below as as Scarman. 

2 The Central Arbttration Committee (C.A.C.) decided that the claim was not 
well founded: C.A.C. Award No. 329. 

3 By employees dismissed while on strike. C.O.LT. refs, 40224/76/C et seq See 
The Guardian, June 29, 1977. 

4 These wore widely reported in the press. N.B. ton the Dg dori o Aeeb Com 
injunction to restrain members of the strike committee from organising picketing of 
chemist’s shops. Seo The Times and The Guardian, March 12, 1977. 

3 An action brought by Grunwick against the Post Office and the Union of Post 
Office Workers. See The Times, November 6, 1976, and The Guardian, November 
6 and 10, 1976. See too the parliamentary debate on this issue. H.C.Deb., Vol. 918, 
cols. 1637-1698, November 4, 1976. 

© Harold Stephen & Co. Ltd. v. Post Office [1977] 1 W.L.R. 1172 (C.A). 
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note is concerned with the House of Lords decision that the 
declaration sought in that action should be granted.’ 

The recognition issue which was referred to A.C.AS. under 
section 11 of the E.P.A. by the Association of Professional, 
Executive, Clerical and Computer Staff (A.P.E.X.) was whether the 
union should be recognised in respect of the weekly paid staff 
employed by Grunwick.* Two dismissal/walkout incidents had led 
to a strike by well over 100 of these workers. After 91 of the 
permanent workers who were on strike had joined A.P.E.X., the 
union made a formal request to the company for recognition. "This 
was refused and all the strikers were dismissed. 

In the course of A.C.A.S.’s consultations and inquiries under 
section 12, the company objected to A.C.A.S.’s intention to include 
the dismissed strikers within its survey of worker opinion and 
refused to provide access to or the names and addresses of staff who 
were still employed. In spite of this A.C.A.S. decided to proceed 
with a questionnaire.’ Since it only knew the names of those workers 
who belonged to A.P.E.X., who were not surprisingly in favour of 
recognition, on its own admission A.C.A.S. was unable to ascertain 
the opinions of two-thirds of the relevant workers. Its report never- 
theless concluded that it would be in the interests of good industrial 
felations for collective bargaining arrangements to be established 
and, A.P.E.X. having recruited and retained in membership a 
considerable number of the relevant workers, recognition of the 
union was recommended. ° 

The company’s action failed before Lord Widgery C.J., but 
succeeded on appeal. A further appeal by A.C.A.S. was dismissed 
by the House of Lords. This note considers both the legal aspects 
of the case and its wider industrial relations consequences. 


Interpretation of the E.P_A. 


The case raised several points concerning the construction of 
sections 12 (1) and 14 (1) of the E.P.A. Under section 12 (1) A.C.A.S. 
is required to examine a recognition issue, ‘‘ consult all the parties 
who it considers will be affected by the outcome of the reference ” 
and “‘ make such inquiries as it thinks fit.” Two points were made 
concerning this threefold process. First, the parties to be consulted 
do not include individual workers to whom the issue relates.” 


T Grunwick Processing Laboratories Lid. v. A.C.AS. [1978] LCR. 321; [1978] 
2 WLR. 277; [1978] TAN ER. 378: [1978] LRL.R. 38. Page references in notes 
below aro to the LCR. The plaintiffs are referred to as Grunwick or the company. 
* The reference was made fn October 1976. For a full summary of the beckground 
to the dispute which began in the previous August and the first year of its develop- 
man Nepean aie 
In A.C.A.S,’s view, the circumstances surrounding the dispute made its expedi- 
‘ratte resolution particularly desirable. See A.C.A.S. Report on Trade Union Recog- 
nition under s. 12 of the E.P.A. No. 19, para. 19. 
10 Jbed. paras. 24-26 
vy The Temes, July 5, 6,7, 9, 12 and 13, 1977. 
u Lord with whose ene ait here igreed, 
p. 257. In the Court of Appeal, Lord Denning, with whose construction of s. 12 (1) 
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Secondly, the very wide discretion conferred on A.C.A.S. as to the 
scope or nature of inquiries and manner of conducting them is 
limited by section 14 (1).*? 

Section 14 (1) provides that in the course of its inquiries A.C.A.S. 
“ shall ascertain the opinions of workers to whom the issue relates 
by any means it thinks fit.” Grunwick’s case was initially founded 
on the claim that the strikers who had been dismissed were not 
“ workers to whom the issue relates.” Since the definition of worker 
expressly includes a “‘ person who... secks to work . . . under 
a contract of employment” * it is not limited to people in employ- 
ment. The reinstatement of the strikers would presumably have 
been one of the first matters for negotiation if and when A.P.E.X. 
achieved recognition.” Since A.C.A.S. excluded those workers who 
were no longer available for or seeking reinstatement in their jobs 
from its survey of opinion,** the correctness of its action in seeking 
the opinions of the other strikers notwithstanding their dismissal, 
was upheld.” 

However, it does appear to have been material that the strikers 
were not dismissed until after A-P.E.X. had written to Grunwick 
seeking recognition.’* If in a similar dispute the employer dismissed 
the strikers before a formal claim for recognition had been made 
by the union, the dismissed strikers might not be workers to whom 
the recognition issue subsequently referred to A.C.ALS. by the union 
related. The question as to what workers are included among those 
to whom a particular recognition issue relates is one of fact. The 
circumstances when workers dismissed in recognition disputes fall 
within section 14 (1) thus remain to some extent uncertain.”° 


Lord Denning in the Court of Appeal, the discretion as to the manner and extent of 


important 
factor, p. 250. It is hard to see why this should be relevant. The position of workers 
who are because they are known to support union recognition seems to be 
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The decision ultimately turned on the admitted failure of 
A.C.AS. to ascertain the opinions of workers who were still 
employed. A.C.A.S. argued that its report could not be called into 
question for this reason because section 14 (1) did not impose an 
obligation to ascertain the opinion of “ the ” or “‘ all the ” “ workers 
to whom the issue relates.” Lords Diplock and Keith agreed that 
this omission was deliberate," but they did not accept A.C.A.S.’s 
argument as to its effect. Per Lord Diplock the omission made 
clear both that minority views were not to be excluded and that 
failure to ascertain the opinion of each and every worker would not 
be fatal to any recommendation made.” 

This qualification is important because it was the unanimous 
opinion of both the appellate courts that by the use of “‘ shall ” in 
section 14 (1), Parliament had made it mandatory for A.C.A.5. to 
ascertain workers’ opinions in the course of its inquiries.** This 
meant that A.C.A.S. was required per Lord Diplock to “ ascertain 
and take into consideration [the opinions] that are held by every 
group of workers of any significant size that forms part of the work 
force that would be affected by the recommendation.” * As the 
opinions of two-thirds of the affected workers were admittedly 
unknown, A.C.ALS. had failed to discharge its statutory duty. 

As to the method used to discharge this obligation, it was clear 
from the words “by any means it thinks fit” that A.C.A.S. had a 
complete discretion. Should it wish to ascertain the opinion of each 
individual worker (or each worker in a group of workers of a 
particular description *) it could hold a formal ballot, in which 
event the provisions of section 14 (2}(5) had to be complied with.** 
But there were various other methods open to A.CAS. Among 
those judicially acknowledged were meetings with workers and a 
show of hands, interviews with workers or representative spokes- 
men,” circulating a piece of paper soliciting opinions “‘ for” and 
“ against ” °?! or inferences from conduct”? 


31 pp. 262 and 273 respectively. Cf. the Court of Appeal, Lord Denning, p. 240, 
Browne L.J., p. 247, and Geoffrey Lane L.J., p. 253. 

23 p, 262. 

33 Jt fs noteworthy that “ shall’ was mbstttuted for “ may” the passage 
of the Employment Protection Bil apparently with this objective in mind. See H.C. 
Standing Committee F, June 12, 1975, cols. 425-428. 

mp. 262 CÌ. tho slightly different formulations of what A.C.A.S. had to ascertain 


+ P- , and Geoffrey Lans L.J., p. 253 and in the House of Lords 
Lord Diplock, p. 263 and Lord Salmon, p. 269. A public meeting or canvass at the 


24, 29 For footnotes, so xo p. 576. 
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The judictal approach 

More important than the analysis of these technical points is the 
approach of the judiciary to the recognition procedure in sections 
11-16 of the E.P.A. in general and the role of A.C.A.S. in particular. 
Here there are striking differences between the judgments. At one 
extreme is the view of Lord Salmon *? which adopts the standpoint 
that the procedure gives great powers to trade unions and A.C.A.S. 
These can result in a recommendation for recognition which can be 
“enforced” by a C.A.C. award of terms and conditions which 
becomes part of employees’ contracts of employment although 
neither they nor the employer have agreed to it. Lord Salmon 
entirely agreed with Lord Denning that “ such an interference with 
individual liberty could hardly be tolerated in a free society unless 
there were safeguards against abuse.” #1 

The protection of individual rights against erosion by statutory 
powers given to A.C.A.S. and trade unions is less stridently evoked 
in the majority opinion of Lord Diplock. In fact he unwittingly 
demonstrates the fundameatal weakness of this approach. He noted 
that while it is possible for the terms and conditions implied into 
contracts of employment from a C.A.C. award to be varied by 
agreement between an individual employee and the employer for 
improved terms, “individual bargaining of this kind as distinct 
from collective bargaining is seldom practicable for individual 
employees in industrial undertakings of any considerable size.” " 
It is precisely for this reason that it is unreal to argue that recog- 
nition deprives workers of the right to negotiate their terms and 
conditions individually. 

Unlike Lord Salmon,” Lord Diplock was careful to qualify the 
nature and extent of the constraints which A.C.AS. was under. 
While it is mandatory for A.C.A.S. to ascertain workers’ opinions, 
he stressed that it was for A.C.A.S. to decide what weight to give 
to them in deciding whether to make a recommendation. Thus, 





gates were reported to be among the plans under consideration by A.CAS. in 
further action on the reference after Grunwick had maintained tts refusal to supply 
the names and addresses of workers still employed. See The Guardian, May 17, 


48 Lord Denning in the Court of Appeal, p. 240. 

33 Lord Diplock, p. 263. Per Lord Salmon, A.C.A.S. could have inferred from 
the facts that a large majority of the workers to whom the issue related—i.e. those 
who did not join the strike—did not wish to be represented by A.P.E.X., pp. 266 
and 269. 

3° Endorsing the approach of Lord Denning in the Court of Appeal, pp. 237-238, 
and Browne-Wilkinson J. in Powley v. 4.C.A.S. [1978] LCR. 123, 135. 

31 p. 268. The principal safeguard was the obligation on A.C.AS. under s. 14 
(1) to ascertain the opinions of workers before making a recommendation. Con- 
struing this to be a mandatory obligation was necessary to ensure that the position 
of the individual worker was as fully safeguarded as possible. Seo p. 269 and Lord 

» pp. 237-238. 

33 pp. 260-261. 


5 


the majority view, ‘‘ save perhaps in very circumstances,” p. 270. 
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had A.C.A.S. inferred from their conduct that the workers who did 
Not join the strike were opposed to the recognition of A.P.E.X., but 
nevertheless recommended the union’s recognition, the ability of 
the courts to interfere would have been confined to the grounds 
set out in the Wednesbury Corporation case.** 

Because these grounds were so limited Lord Keith™ was 
unable to agree with the approach of Lord Widgery C.J., which 
stands at the other extreme to that of Lord Salmon. Since Grunwick 
had failed to provide A.C.A.S. with the names of the workers still 
employed, Lord Widgery did not see what else A.C.A.S. could have 
done. He was therefore prepared to read its obligation in section 
14 (1) as limited by some such qualification as “so far as is 
reasonably practicable.” °* 

Notwithstanding these variations, there is a unifying theme 
underlying the judgments in the appellate courts. This is an 
approach which seeks to minimise the impact on individual interests 
of statutory provisions which are intended to further workers’ 
collective interests. This judicial attitude has a long history in cases 
concerning provisions which provide protection against common 
law restraints.” Its emergence in a case concerning provisions which 
establish positive collective rights will not therefore surprise any- 
one familiar with the history of legal intervention in British 
industrial relations. This history has also shown the limits of the 
efficacy of amending legislation in the face of such judicial views. 


The effectiveness of third party intervention in recognition disputes 


Consequently the case suggests the need for a fundamental reassess- 
ment of the role of the law and effectiveness of third party inter- 
vention in recognition disputes. Prompted by the long history of 
conflict over union recognition, Flanders argued in 1966 that a 
“ tribunal ” was needed to make recommendations for the settlement 
of recognition disputes.** He hoped that by this means the com- 





H Associated Provincial Picture Houses Lid. v. Wednesbury Corporation [1948] 
1 K.B. 223, 229, per Lord Greene M.R. See Lord Diplock, p. 263. On these 

seo de Smith, Judicial Review of Administrative Action (3rd ed., 1973), 
Pp. 309-311, and generally, pp. 281-313. 


would o 
whose opinions A.C.A.S. has to ascertain and qualified the application of the formal 
ballot safeguards tn s. 14 (2)-(6). 

ar y the Trade Disputes Acts 1906 and 1965. See now T.U.L.R.A., s. 
13-17. 


The Theory and Reform of Collective Bargaining (1970). For the points cited in 
the text see ibid. pp. 178-180. 
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munity would be spared “ unnecessarily costly” strikes over recog- 
nition. A tribunal would, he also argued, assist groups who might 
be reluctant to strike to obtain recognition. Further, by establishing 
a tribunal to encourage recognition, the Government would be 
fulfilling its obligations under I.L.O. Convention 98.** 

The need for third party intervention was strongly supported by 
Bain in his research paper for Donovan.“ The Donovan report 
favoured the establishment of a permanent commission to handle 
recognition disputes, a recommendation which was implemented 
by the establishment of the Commission on Industrial Relations 
(C.LR.) in 1969. The limited effectiveness of the CLR. has been 
considered elsewhere.” When the CLR. was replaced by A.C.AS. 
in 1974, hopes were high that this new body would prove effective 
in fulfilling the role envisaged by Flanders. 

A.C.AS. has been successful in encouraging the recognition of 
unions in many instances.** Gronwick however drew attention to 
the absence of any effective sanctions in the E.P.A. procedure 
which can be used against employers either in the event of non- 
cooperation with A.C.A.S.’s investigations, such as occurred in the 
cass itself,“ or where there is a refusal to recognise a union in 
accordance with an A.C.A.S. recommendation.“ 

The determination of some employers to resist recognition belies 
the hopes of Flanders, Bain and Donovan that in most cases 
employers would accept the rulings of an “ authoritative ” body on 
a voluntary basis.‘* This suggests that we cannot expect to avoid 
“ unnecessarily costly” strikes over union recognition.*’ Indeed 
there is no evidence that the existence of third parties handling 
Tecognition disputes over the last 10 years has substantially affected 
the number of strikes arising from recognition issues. All this must 
challenge the implicit Donovan assumption that there is an under- 








39 Art. 4 of which requires governments “to encourage and promote the full 
” between 


development 
employers and workers’ organisations, The United Kingdom Government rattfled this 
Convention in 1950. 

4° Trade Union Growth and Recognition (1967), pp. 107-109. , 

41 Cmnd. 3632 (1968), pera. 256. 

42 James, ‘“‘ Third Party Intervention in Recognition Disputes: The Role of the 
C.LR.,” Industrial Relations, Summer 1977, pp. 38-40. The general approach of 
the C.LR. was considered In CIR. Study No. 5, Trade Union Recognition: CI.R. 


at onions: were -fally or partiy foconsstul in obtaining recognition: in: 225 af the 
1,038 references mado under s. 11 of thie EEA- Mom fhe. time. If came snip force; in 
February 1976 to the end of 1977: ACAS. Annal Report 1977, Chap. 4, para. 7. 
44 The new s. 14 (1B) proposed by L 2 (3) ŠL tie Hmpliyment Protection BiN 


4s On the “ unilateral arbitration sanction ” under s 16 against an employer 
who refuses to comply with a valid recommendation for recognition, see Wedderburn 
(1976) 39 M.L.R. 169, 182-183. 

4% Flanders, op. cit. pp. 182; Bain, op. cit. pp. 108-110; Donovan report, para. 
256. 

47 James, op. cit. p. 39, suggests that the reluctance of employers to recognise 
trade unions thus throws doubt on pluralist assumptions about the nature of British 
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lying consensus in British society on the value of collective 
bargaining as a means of resolving industrial disputes.** The 
potential for conflict over recognition must be high and increasing 
as the changing industrial structure creates new workforces for 
unions to attempt to organise and represent. 


Trade union recognition after Grunwick 


Following the Grunwick case, government has the choice of a 
number of possible courses of action. One is to do nothing or even 
repeal the legislation on the grounds that it has introduced excessive 
legalism.“ Reverting to the pre-Donovan position that recognition 
disputes are matters to be settled by the use of industrial muscle 
would embody the danger of a permanently high level of conflict 
over recognition, given continuous change in the structure of 
industry. 

A second course of action would be to introduce more severe 
sanctions against employers into the procedure. There are several 
objections to this A.C.A.S. itself plainly does not want to be 
involved in a procedure which leads to the use of such sanctions. 
The high level of financial penalties which would be required to 
coerce determined employers into complying with A.C.A.S. recom- 
mendations could threaten their solvency, and thus put at risk the 
job security of those whose interests the procedure is attempting to 
promote.™ Further, if employers refused to pay the penalties, the 
ultimate sanction would have to be punishment for contempt of 
court. Employers would thus be provided with their martyrs, to 
match the long history of the martyrdom of trade unionists.** 

A third alternative involves a more fundamental approach. The 
root of the problem is the failure of the third parties, both the CLR. 
and A.C.A.S., to acquire sufficient moral authority to persuade 
employers to co-operate with them and to implement their recom- 
mendations on a voluntary basis. If such authority could be 
established for A.C.A.S.—or a successor third party—the dimensions 
of the problem would be drastically altered. To achieve this, Parlia- 
ment, the courts and society generally would have to accept certain 
underlying beliefs on which the EP.A. recognition procedure 
depends. At present, some of these assumptions are not widely 


48 Cf. the views of some Conservative M.Ps in debates on the Employment 
Protection BH 1978, Ae G ee ie BPA -that ibe 
extension of collective bargaining is necessarily consistent with the tmprovement of 
industrial relations; Hayhoo, H.C.Deb., VoL 942, cols. 848-849, January 20, 1978, 
and Silvester, The Times Parliamentary Report, April 15, 1978. 

4° As evidenced by the amount of litigation over s. 11 references, Legal action 
was taken against A.C_A.S. In seven cases in 1977: Annnal Report for 1977, Chap. 4, 

11 


30 Cf. miar objections to the suggestion of Wedderburn tn evidence to Donovan 
that recognition of trede mions should be a conditfon for incorporation with limited 
lfability: Minutes of Evidence No. 31, Written evklence, paras. 39-54, Oral evidence, 
ee Criticized by Bain, op. ctt., para. 257 and the Donovan Report, 


para. 25 
St ne A OEN customary to rule out the idea of more severe sanctions 


580 THE MODERN LAW REVIEW [Vol 41 


understood, let alone shared. The law and A.C.A.S. implementing 
the law operate on the basic principle that workers’ best interests 
lie in representation for collective bargaining by strong, independent 
trade unions.°? This implies a fundamental assumption that workers 
are not necessarily good judges of their own best interests. If they 
were, a recognition procedure with third party intervention would 
be unnecessary; employers would have to recognise unions in 
response to an overwhelming demand from the workforce. Clearly 
this frequently does not happen. 

This assumption has considerable importance for third party 
investigation of recognition disputes. It means that the prime 
purpose of the investigation cannot be to discover workers’ opinions 
on whether a union should be recognised on their behalf. For this 
reason a ballot is not in the spirit of the recognition procedure.** 
A ballot may register only individual prejudices for or against trade 
unions, or the effect of pressure exerted on the workforce by the 
employer.** The investigation is not therefore intended to give 
workers as individuals the opportunity to participate in a decision- 
making process on the question of recognition. The question of the 
desirability of recognition is pre-empted by the basic principles of 
the legislation. The purpose of the investigation is to discover 
whether there is sufficient support in the workforce to sustain 
collective bargaining.** This could come from a minority. In such a 
case the objectives of the E.P.A. would be furthered by a recom- 
mendation to recognise, notwithstanding the fact that a ballot of the 
workforce might well reject the idea of recognition. 

A question associated with support levels is whethtr recognition 
should be recommended only on behalf of those workers who 
favour it, or whether it should be extended to cover those who were 
initially opposed. On the Salmon-Denning approach to the pro- 
cedure, the recognition of a union on behalf of a worker against 
his will would be a considerable infringement of his liberty.** But 
this contradicts the basic assumption of the E.P.A. that workers’ 
interests are best served by collective bargaining. Recommending 
collective bargaining on behalf of a worker even against his initial 
inclinations is therefore permissible. Indeed once provided with the 
protection of collective apar arrangements, the initially 
reluctant worker might be expected to realise their value and 


for these reasons, if the level of conflict over recognition proves unacceptably high, 
difficulties. 





quasi-scienttfic 
device to discover what workers “really feel” on the assumption that these “ feel 
ings” are decisive, Cf. the judicial attłtudes to the significance of the opinions of 


ue See text to notes 30 and 31 above. 
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become a supporter of recognition. For this reason both the C.I.R. 
and A.C.A.S. have attempted to discover the potential membership 
of unions if they were to be recognised. 

Effective encouragement of union recognition on a voluntary 
basis therefore depends on wider public acceptance of a number of 
related propositions. These are that collective representation is in 
workers’ best interests; that workers themselves do not always see 
the need for such representation; and that it may be legitimate to 
recommend recognition on behalf of a workforce even if a 
nominal majority do not immediately wish it. These propositions 
need to be generally accepted as reflecting fundamental pluralist 
values in society, and as being as worthy of respect as many 
individualist values. Only if this were to become the case could any 
third party exercise sufficient moral authority to encourage union 
recognition with minimal involvement of the law." 

Influencing the growth of a consensus on these values is a course 
of action which would be difficult to achieve and in any event a Jong 
term objective. In highlighting the fallibility of the E.P.A. procedure 
in the absence of such a consensus, the Grunwick case may come 
to be regarded as a watershed in the development of procedures 
involving third party intervention in recognition disputes. 

B. JAMES 
R. C. SIMPSON 


CONSTRUCTIVE DISMISSAL CONSTRUED: 
THE COURT OF APPEAL DIGS FOR CLARITY 


WILL the Court of Appeal decision in Western Excavating (E.C.C.) 
Limited v. Sharp’ resolve the difficulties which “ constructive dis- 
missal ” is occasioning those involved in labour Jaw? Constructive 
dismissal arises in cases where the employer does not directly 
terminate the contract, but the employee terminates it claiming 
that he is entitled to do so by reason of his employer’s conduct. We 
will suggest that significant problems are likely to persist, and 
that their real cause arises from deficiencies in the legislature’s 
methodology when dealing with individual employment. 

The facts of the case are complex. Sharp was employed by the 
respondents for twenty months and left their employ of his own 
accord. His contract provided that if he worked additional time he 
could have time off in lieu. In February 1976 he wanted to play a team 
card game and asked for three hours off but was told that as there 
was a lot of work to be done he had to stay. Notwithstanding this 
Sharp took the time off and played cards. The following morning 
he was dismissed for failing to carry out a reasonable order and 

57 Minimal involvement with legal sanctions is generally accepted to be the afm 
ots E.P.A. procedure. See e.g. Wedderburn (1976) 39 ML.R. 169, 180-183, and 


- Labour and the Law (2nd ed., 1977), pp. 72-75. 
1 [1978] IR.L.R. 27; decision dato November 14, 1977. 
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was given two weeks’ notice. Sharp used the company’s disciplinary 
appeal procedure successfully: five days’ suspension without pay 
was substituted for the dismissal. Consequently Sharp wes short 
of five days’ pay which put him in financial difficulties. He went to 
the D.HLS.S. which paid him a small sum but not enough to meet 
his needs. So he approached his employers for an advance on holi- 
day pay and was told that it was against company policy to make 
such payments unless the holiday is actually taken. Then he asked 
for a £40 loan. The welfare officer informed him that the com- 
pany could not assist but suggested that they discuss his difficulties. 
Sharp was dissatisfled and said: “If the company cannot help ms 
I must sort it out myself. I shall have to obtain my holiday pay,” 
and told the workshop manager: ‘“‘I do not want to leave, but 
circumstances force me to do so. I am leaving and I want my 
holiday pay now.” Sharp left his job and received payment for 
accrued holidays, He immediately applied to an industrial tribunal 
claiming compensation for unfair dismissal. 

This was not a case of termination by the employer and so a 
dismissal within the Trade Union and Labour Relations Act 1974, 
Sched. 1, paragraph 5 {2) (a). Sharp claimed to be dismissed within 
the meaning of paragraph 5 (2) (c). The industrial tribunal by a 
majority found in his favour. The company’s appeal was dismissed 
notwithstanding the views of each member of the Employment 
Appeal Tribunal that he would not have found in Sharp’s favour 
had he been party to the original decision. The E.A.T. concluded 
that the finding was not badly wrong in law or one that no reason- 
able tribunal could have reached. 

Paragraph 5 (2), so far as is relevant, provides that: 

“Subject to sub-paragraph (3) below, an employee shall be 

treated for the purpose of this Act as dismissed by his employer 

if, but onty if . . . (©) the employee terminates that contract, - 

with or without notice, in circumstances such that he is entitled 

pee it without notice by reason of the employer’s 
uct.” 


By the time Skarp reached the Court of Appeal there had been 
a considerable diversity of views among industrial tribunal chair- 
men and Employment Appeal Tribunal judges as to the meaning of 
paragraph 5 (2) (c). In what circumstances was the employee 
“entitled to terminate [the contract] without notice by reason of 
the employer’s conduct? ” Several cases had been thought to 


2 Dismissal is defined in effectively the same terms for the purposes of the Redun- 
Payments Act 1965 in what is now s. 3 (2) of that Act, In a case under what 





ee ee he ie ee ee ee 
dismissal into English law. The resulting difficulties; wero apparent in Sutcitffe v. 
Hawker Siddeley anaion [1974] LT.R. 58, @ pecially. 
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establish a criterion not involving breach of contract” but the 
E.A.T. had attempted to clarify the position in Wetherall (Bond 
Street W.1) Lid. v. Lynn, confirming a test dependent on repudia- 
tion of contract. This decision was made efter consultation with 
the courts concerned in the earlier cases, However, prior to delivery 
of this judgment the Court of Appeal in Turner v. The London 
Transport Executive® had accepted the unreasonableness test; in 
Scott v. Aveling Barford Ltd.‘ the E.A.T. considered themselves 
bound by the decision in Turner and adopted the unreasonableness 
test again. 

The Court of Appeal in Sharp was given an opportunity of 
reconsidering the construction of paragraph 5 (2) (c). Lord Denning 
M.R. examined both tests. First the contract test: is it dismissal 
if the employee terminates when the employer’s conduct amounts 
to a significant breach going to the root of the contract‘; or shows 
that the employer no longer intends to be bound by one or more 
of its essential terms? * These words will be familiar to contract 
lawyers as having been used by the judiciary in the nineteenth 
century. The conduct must be sufficiently serious to entitle the 
employee (who has a choice whether or not to give any notice) to 
leave at once but the decision whether or not to Jeave must be 
made soon efter the conduct of which he complains, If he does 
not leave, he is regarded as having affirmed the contract. 

Secondly, the unreasonableness test: this introduces a new 
concept into employment law: an employer must act reasonably 
in handling his employees. Where the employer behaves so unrea- 
sonably that the employee cannot fairly be expected to tolerate it, 
the employee is justified in leaving. This approach is similar to 
the unfairness test in paragraph 6 (8). The Court of Appeal 
unequivocally favoured the contract test. Lord Denning used a 
traditional approach to statutory interpretation to support this 
construction in an attempt to bring greater certainty into the area. 
He adopted the reasoning of the considered judgment * by Bristow 
J. in Lynn. 

Lawton L.J. stated: “For the purpose of this judgment I do 
not find it either necessary or advisable to express any opinion as 
to what principles of law operate to bring a contract of employ- 
ment to an end by reason of an employer’s conduct. Sensible per- 
sons have no difficulty in recognising such conduct when they hear 





3 See especially Logabax Ltd. v. Titheriey [1977] LR.L.R. 1977, decision date 
January 21, 1977, and Gilbert v. Goldstone [1976} IRLR. 257; decision date July 
9, 1976. 

4 [1 LR.L.R. 333; decision date July 28, 1977, 

5 II LRL.R 441, at 445; docision date May 6, 1977. 

® [1977] LRLL.R. 419; decision date October 4, 1977. 

T That is repodiation according to usnal contractual principles: see Mersey Steel 
and Iron Co. v. Naylor Benton & Co. (1884) 9 App.Cas. 434, 

t This is in line with general contractual principles of entictpatory breach: seo 
Hochster V. T-a Toir (1969) 2 E. & B 678. 

* Many E.A.T. judgments are ex tempore. 
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about it.” He then gave an example of such conduct and referred 
to the language used in nineteenth century employment contract 
cases, Eveleigh L.J. agreed with both judgments. 

The judgments give the impression that there is a substantial 
difference between the two tests. The conduct, which is the basis 
of constructive dismissal, may be of two types. First, it can be a 
breach of a term (express or implied) which goes to the root of 
the contract. Secondly, it may show that the employer no longer 
intends to be bound by an essential term. In the first case a 
tribunal, which would otherwise have found an employer’s con- 
duct so unreasonable that the employee’s departure amounted to 
dismissal under the unreasonableness test, will flnd with compara- 
tive ease that the conduct amounted to a breach of an implied term 
going to the root of the contract. For example, in F. C. Gardner 
Lid. v. Beresford** it was suggested that where there was no 
express term of the contract it must be implied that an employer 
would not treat his employee arbitrarily, capriciously, or inequit- 
ably in matters of remuneration. In the second instance the 
conduct may be little different from that which was formerly 
found to be unreasonable. Thus, the contract test still leaves 
scope for the whimsical decisions criticised in Sharp. 

The Court of Appeal by deciding that the rules of unfair dis- 
missal do not exist independently of the law of contract has 
reached a conclusion of major importance. It is now clear that 
the unfair dismissal provisions instead of creating a new founda- 
tion for individual employment law merely alter the consequences 
of events of contractual significance. For there to be a constructive 
dismissal there must be a present or anticipatory breach of contract 
by the employer. The new regime is grafted on to existing contract 
law and does not exist separately from it. So the relationship 
between employer and employee depends upon the contract 
between them and the employee’s interest cannot in the traditional 
sense be properly described as proprietary or one of status." In 
dealing with unfair dismissal statutory construction is made more 
difficult by the existence of two regimes with different and con- 
flicting bases. Contract is founded on the freedom of parties to 
govern their own relationships, whilst the provisions of T.U.L.R.A., 
Sched. 1 place severe restrictions on this freedom. Far from resolv- 
ing this tension, the judgments in Sharp serve only to bring it into 
greater relief. 





16 [1978] LELL.R. 6&3; decision date, November 17, 1977. 
11 Arguably the employeo’s interest would be best described by using a new 
term “ job standing.” 
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“ A SPECIAL RELATIONSHIP ON THE SPECIAL Facrs ” 


Tae Court of Appeal of New Zealand has allowed an appeal from 
the decision of Mahon J. in the case of Coleman v. Myers.’ The 
appellants, who had been minority shareholders in a small Private 
company reluctantly sold out to Douglas Myers, the company’s 
managing director. Having acquired complete control Myers sold 
some of the company’s assets and distributed the proceeds as a 
dividend, which paid for the acquisition of control. The appellants 
made numerous allegations against the respondents, that is Douglas 
Myers and his father, who was the chairman. In particular it was 
alleged that the respondents had obtained control through the 
exploitation of inside information relating to the true value of the 
company’s assets, the making of fraudulent and careless misrepre- 
sentations concerning their intentions once they had acquired control. 
Mahon J. found for the respondents on all grounds, largely because 
he considered that the information was immaterial. However, Mahon 
J. did criticise the decision of Swinfen Eady J. in Percival v. 
Wright® and thought that it had been given per incuriam. On the 
facts of the present case, he thought a fiduciary relationship arose 
between the respondent directors and the appellants. 

The appellants allegations of fraud were dismissed as irresponsible 
by Mahon J. on the basis that he could find no evidence of mis- 
representation. Reviewing the evidence, and mindful of the caution 
that an appellate court should exercise in such cases, the Court of 
Appeal considered that there was evidence of fraudulent misrepre- 
sentation. Douglas Myers? had deliberately misrepresented both his 
intentions, and the value of certain properties in the desire that the 
appellants would agree to a prompt sale without further inquiry.‘ 

With regard to the allegations that the respondents had been in 
breach of fiduciary duty to the appellants in failing to disclose material 
inside information affecting the value of the issuer’s shares, and 
in failing to exercise reasonable care when recommending 
acceptance of their offer, the Court of Appeal again found for the 
appellants. The appellants did not base their argument solely on the 
position of the respondents as directors, but also emphasised 
the closely held nature of the company, and the fact that the few 
shareholders had come to rely on the directors not only to manage 
the company, “‘ but for the protection-and cultivation of their own 
particular interests as shareholders.” Having regard to the restrictive 
argument presented by the plaintiffs in Percival v. Wright, the 
Court of Appeal was prepared to accept that the decision was 





1 Coart of Appeal, August 11, 1977, reversing Supreme Court, May 13, 1976, 
noted (1977) 40 M.L.R. 471. 

2 [1902] 2 Ch. 421. 

3 The appellants only sought to appeal on this ground against Douglas Myers. 

4 The respondents had already acquired 90 per cent. of the shares, and had served 
notice under the New Zealand equivalent to s. 209 of the Companies Act 1948. The 
Court of Appeal accepted that had the appellants known of tho prize they would 
have done everything in their power to oppose being bought out. 
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correct on its facts. Indeed Cooke J. observed, “ the actual outcome 
of the case certainly does not shock the conscience.” However, the 
Court of Appeal did think that “the view of some text book writers 
... that a company director, while owing a fiduciary duty to his 
company will never have such a duty in respect of the shareholders,” 
was misconceived. Woodhouse J. emphasised that “‘it is not the law 
that anyone holding the office of director . . . is for that reason alone 
to be released from what otherwise would be regarded as a fiduciary 
responsibility owed to those in the position of shareholders of the 
same company.” It is of course established that directors may be 
made liable to shareholders where they enter into an agency relation- 
ship with the shareholders as a body or individually.’ In the present 
case the Court of Appeal was unanimous in underlining that the 
fiduciary relationship did not arise solely because of the respondents’ 
status as directors, “‘the existence of sach a relationship must 
depend... upon all the facts of a particular case.” 

Mahon J. had stated that the essential basis of the fiduciary duty is 
the confidence reposed in the director by the shareholders to disclose 
material information affecting a transaction which the director 
acquires by virtue of being a director. Directors by virtue of their 
legal status possess information which shareholders cannot have 
access to.* This the Court of Appeal considered far too wide. The 
Court of Appeal thought that any such duty must depend upon 
“the circumstances and the nature of the responsibility which in a 
real and practical sense the director has assumed towards the share- 
holders.” The standard of conduct would vary; in some cases it 
would be necessary to “ give an explict warning and a great deal 
of information ” and in another there would be no duty to speak at 
all. The Court of Appeal was reluctant to lay down any general 
test as to when this fiduciary duty will arise and how it might be 
discharged. In the present case all three judges were very much 
influenced by the closely held nature of the issuer, the dependence 
of the parties on the information, the relationship of confidence, the 
significance of the transaction and the degree of self interest on 
the part of the respondents. It is interesting that Cooke J. thought 
that the duty, in the present case arising from the special facts, had 
much in common with the authorities on “ undue influence.” " In 
his view the authorities are illustrative of the equitable principle, 
that in certain circumstances the parties will be taken to be in such 
a relationship that one will owe a duty of care and candour to the 
other. Lord Denning M.R. in Lloyds Bank v. Bundy * considered 
that the various authorities reflected “a single thread . . . of 





5 Seo Allen v. Hyatt (1914) 30 TLR. 444; Briess v. Woolley [1954] A.C. 333 
and Gladsden v. Bennstto (1913) 9 D.L.R 719. 

SSos Tynal Y-T IRE [1971] 3 Al E.R. 914 and Crabtree v. Hinchcliffe en 
3 AD ER. 967, and with regard to directora, see Conway V. Petronius Clothing Co 
Ltd. [1978] 1 AI BR. 185. 

T Seo Tate v. Williamson (1866) L.R. 2 Ch.App. 55; Tufton v. Spern! (1952) 2 
TLR. 516; and Lloyds Bank v. Bundy [1975] Q.B. 326, and L. A. Sheridan, 
Fraud in Equity (1956), pp. 87 et seg. 1 [1975] Q.B. 326 at p. 339. 
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inequality of bargaining power.” * Of course it is important to 
note that the duty does not arise merely through inequality of 
bargaining power.’ In the present case there was not only this, 
but also a relationship of confidence predicated on the special facts 
of the case. 

It is important to appreciate that the Court of Appeal did not 
consider that there was a duty on directors not to derive a personal 
advantage from their dealing with shareholders; here “the obliga- 
tion has to be worked out in terms of representations and dis- 
closure.” It followed that there was a duty on the respondents to 
refrain from making deliberately false or careless statements and 
“to disclose material matters as to which the directors know or 
have reason to believe that the shareholders whom they are trying 
to persuade to sell, are or may be inadequately informed.” ** 

The Court of Appeal thought that apart from the fiduciary duty, a 
duty of care arose under section 5 of the Companies Amendment 
Act 1963 and the common law with regard to the statements made 
by the respondents as directors to the shareholders concerning the 
offer. “ A reasonably prudent director ” would have mentioned the 
question of asset backing and the possibility of a substantial 
dividend on the sale of surplus assets.“ Such information “‘ would 
be likely materially to affect the mind of a vendor or purchaser ” 
and was thus in the Court of Appeal’s view sufficiently material. 
Furthermore, to establish causation it is enough to show that the 
misrepresentation was a significant cause and not the only or 
primary cause. The dicta of Brightman J. in Gething v. Kilner ** 
were cited with approval, to the effect that the minority have a 
legitimate complaint where their fellow shareholders are mislead 
into accepting an offer so as to expose the minority to compulsory 
acquisition under section 209 of the Companies Act 1948. It should 
also be noted that having regard to the circumstances of the case and 
the deliberate use of a nominee company so as to come within the 
terms of the New Zealand equivalent of section 209, the Court of 
Appeal indicated that they might have refused to assist the majority.“ 


clauses ” in Gillespie Bros. & Co. Lid. v. Roy Bowles Transport Ltd. [1973] Q.B. 
400, 415 and Levison v. Patent Steam Carpet Cleaning Co. Ltd. [1977] 3 All E.R. 


97, 503. 
ete Se E cited with approval by Cooke J. It 
sould be noted that Mahon J . stated that the duty ho sought to lay down was not 
“ simply a case of unequal bargaining power, Bot ae See ae ed 
doctrine of broad application by Lord Denning In Lloyds Bank v. Bundy . 
not accepted . . . by his fellow Lord Justices... .” 
1 


a 
ER 


13 to Rule 15 of the City Code on Take-cyers and Mergers 
IN ga peat ihis obseryanon Gès, al ce a aan v. Johnson Firth 
Brown Ltd. [1977] 1 Lloyds Rep. 505 

13 Spencer Bower, Actionable Murrepresentation Grd eù), at para. 120. 

14 [1972] 1 AN ER. 167. 

18 See Re Bugle Press Ltd. [1961] Ch. 270 and Esso Standard (Inter-American) 
Inc. v. J.W. Enterprises Inc. (1963) 37 DL.R. (2d) 598. 
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The appellants sought rescission and in the alternative damages. 
Accepting that there had been fraud Woodhouse J. considered that 
the only question was whether restitutio in integrum was still possible. 
In answering this question Woodhouse J. favoured a robust 
approach avoiding “a meticulous examination of everything that 
may have occurred as a result of the disputed transaction no matter 
how distant in terms of cause and effect.” 1° The Court of Appeal 
considered that Lord Tankerton’s observation in Spence v. Craw- 
ford ™ that a purchaser who has been guilty of fraud is not entitled 
to resist restitution because of dealings in the subject matter of the 
transaction made possible through his fraud was apposite.** In the 
present case Woodhouse J. thought that the result of an order for 
rescission would be the negotiation of a fairer transaction. 

Both Cooke and Casey JJ. thought that with regard to the claims 
based on fraud, negligence and breach of duty the appropriate 
remedy was one of damages. The majority thought that it would not 
be “ practically just to grant rescission ” in the present case, as “it 
would be flying in the face of commercial reality to suggest that 
returning shares to the appellants now with the capital dividends 
accrued would be putting them back in the same position as before 
they sold.” The appellants would have inevitably sold out sooner 
or later, and to put them back into the company could only promote 
internal discord. It is of great interest that Cooke and Casey JJ. 
took it for granted that damages could be awarded for breach of a 
fiduciary duty.?* Cooke J. stated ‘‘ since the fusion of common law 
and equity and the twentieth-century developments in the law of 
negligence any argument to the contrary would be of unattractive 
technicality.” With the greatest respect this may be doubted. 
Certainly in its exclusive jurisdiction Chancery did not award damages 
for breach of fiduciary duty," and in the recent case of English v. 
Dedham Vale Properties Ltd.,*» Slade J. dismissed the authorities 
upon which Cooke J. based this observation as inconclusive on this 
point.2? Furthermore, compensation in equity is essentially of a 





16 The respondents contended that the procedure for compubory acquisttion of 
the minority was no longer available to them, and furthermore they would not have 


, 66. 

18 See also Rigby L.J. in Lagunas Nitrate Co. v. Lagunas Syndicate [1899] 2 Ch 
392, 457. 

19 Cooke J. referred to Nocton v. Lord Ashburton [1914] A.C. 932, 958; Hedley 
Byrne v. Heller Partners [1964] A.C. 465 and Mutual Life & Citizens Assurance 
Co. Ltd. v. Byatt [1971] 793. 

20 Seo Ex parte Adamson (1878) 8 Ch.D. 807; Todd v. Gee (1810) 17 Ves. 273 
and Hooker v. Arthur (1671) 2 ChR. 62, but see also Denton v. Stewart (1786) 1 
Cox Eq.Cas. 258. The order made in Nocton v. Lord Ashburton, supra, at p. 19, 
may be explained on the besis that the House of Lords affirmed the Court of 
Appeal’s decision on other grounds, but on this point, se Dhon AJ. in McKenzte 
v. McDonald (1927) V.L.R. 134, 136. Reference should also be made to Re Leeds & 
Hanley Theatre of Varieties [1902] 2 Ch. 809 and Seager v. Copydex (No. 2) [1969] 
1 W.L.R. 809. 

21 [1978] 1 WLR. 93. 

23 [1978] 1 WLR. 93, 111. Note the fmpect of Lord Caim’s Act (21 & 2 
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restitutionary nature, and “ considerations of causation, foreseeability 
and remoteness do not readily enter into the matter.” * 

The decision of Mahon J. although to be welcomed as an attempt 
to introduce “ sensible and fair principles of commercial morality” 
into a controversial area of company law left many important 
questions unanswered. The present decision does attempt to answer 
many of these questions in a more or less conventional manner. 
Perhaps one of the most interesting elements in the Court of 
Appeal’s decision is the recognition of the special position of share- 
holders in small closely held companies and the intra-corporate 
relationship of confidence, which may contribute to a finding of a 
special relationship in equity. This factor was no doubt implicit in 
Mahon J.’s judgment, but obscured by the width of fiduciary duty 
he was prepared to countenance. 

Barry A. K. Riprr.* 


NATURAL NUISANCES AGAIN 


In Leakey v. National Trust, O’Connor J. faced again the problem 
of how far an occupier of land is liable for failure to abate by reason- 
able measures a nuisance arising from “natural causes” of which 
he knew or ought to have known. The plaintiffs’ houses stood at the 
foot of a mound on the defendants’ land. Over many years, soil and 
rubble had fallen from the mound on to the plaintiffs’ lands by reason 
of natural weathering. In 1930 there had been a large fall. In 1968 
one of the plaintiffs had complained that a fall had interfered with 
water on his land and of the risks of a bank collapsing, as the 
defendants had acknowledged. In 1976, after the drought, a large 
crack opened in the mound. The defendants told the plaintiffs they 
would not be responsible for any damage from such a natural move- 
ment of land. Earth and tree stumps then fell from the mound in 
substantial quantity. The plaintiffs sued in nuisance for damages and 
for an injunction. They succeeded in their action.* 

O’Connor J. relied largely upon the Privy Council decision in 
Goldman v. Hargrave?’ to cut the Gordian knot woven by the 
English authorities on “ natural nuisances.” He held: “It seems 
to me that the defendants were well aware that this bank from its 
very nature constituted a possible threat to the plaintiffs’ property 
below. In my judgment once they were armed with that knowledge 





Vict. c. 27) and on this see J. A. Jolowicz, ‘‘ Damages in Equity, A Study of Lord 
Cairn’s Act” (1975) 34 CL.J. 224. 

33 Seo Street J. In Re Dawson (dec’d.) (1966) N.3.W.R. 211. 

* The anthor would like to express his appreciation to Mr. T. Doyle of the New 
Zealand Ministry of Justico and Mr. H. L. Ffrench of the Untversity of New South 
Walea for making copies of the transcript of this cass available to him. 

1 £1978] 2 W.L.R. 774. 

3 Seve for thetr clefm for a mandatory infimctton as to the future because remedial 
work had by the time of fudgment been satisfactocily performed: ibid. pp. 792-793. 

3 [1967] 1 A.C. 645, P.C. See Roberts (1967) 30 MLL.R. 445. 


590 THE MODERN LAW REVIEW [VoL 41 


reasonable behaviour on their part required them to keep an eye 
on it.” ¢ 

In so concluding he rejected the cases cited to him which had held 
that an occupier was not liable for a nuisance wholly arising from 
natural causes.’ He preferred what he took to be the cases placing 
liability upon the occupier who does not show due diligence in 
rectifying a “ natural nuisance.” * 

In so doing, the learned judge equated the duty of an occupier for 
natural nuisances with that for nuisances which he has himself 
“adopted,” albeit that they arose from natural causes, or which 
have been caused by acts of a trespasser.’ The modern textbooks * 
have tended to accept uncritically that the Privy Council in 1967 
broke the chains of earlier authority and that its decision must be 
followed by English courts to achieve the result which Professor 
Goodhart wished them to attain 46 years ago.’ Such a result may 
accord with modern public policy; but it is the purpose of this note to 
suggest that the judgment in Leakey did not deal satisfactorily with 
the English authorities and that, to attain this result satisfactorily, 
there is a need of further judicial legislation by the appellate courts. 

(i) English law has distinguished nuisances arising from natural 
causes operating upon land altered by man-made structures ** from 
nuisances arising on land in a natural state by act of God.” 

The former category, which imported liability for negligence, 
came to include nuisance caused by trees, perhaps because it was 
impossible ever to know whether they had been planted or not,” 
though it is to be noted that many such cases involved over-hanging 
branches or spreading roots. Davey v. Harrow Corporation * was 








4 [1978] 2 WLR. at p. 791. The mound may originally have been in part 
= » p. 780; but that was not the basis of the decision of O'Connor J. 

5 Giles v. Walker (1890) 24 Q.B.D. 656, C.A; Pontardawe R.D.C. v. Moore-Gwyn 
[1929] 1 Ch. 656; Radstock Co-operative and Industrial Society V. Norton-Radstock 
U.D.C. [1968] 1 Ch 605, C.A. Also he rejected (rather than “ considered ” as the 
headnote suggests), Neath R.D.C. v. Willams [1951] 1 K.B. 115. For a review 
of the main cases, se Noel, “ Nuisances from Land in its Natural Condition ” (1943) 
56 Harv.L.R. 772. 

s Goldman v. Hargrave [1967] 1 A.C. 645, P.C; Davey yv. Harrow Corporation 
[1958] 1 Q.B. 60, CA.; Margate Pier and Harbour Proprietors v. Margate Town 


1 Sedleigh-Denfield v. O’ Callaghan [1940] A.C. 880, H.L. 
£ Seo e.g. Winfleld & Jolowlcx, Tort (10th ed.), p. 338; Salmond, Torts (17th ed), 
Compare 


pp. 65-66. Weir, 360. 

8 [1932] 4 C.L.J. 13; see too, Harris [1967] C.L.J. 24; Wedderburn [1958] CLJ. 
32; Yale [1957] CLJ. 137. Noel argued for the same change in the law as had 
Goodhart: (1943) 56 Harv.L.R. at p. 797. 

10 See e.g. Sedleigh-Denfield V. O'Callaghan (supra); Slater V. Worthington’s 
Cash Stores [1941] 3 AI E.R. 28. 

11 See above note 5. 

12 Noble v. Harrison [1926] 2 K.B. 332, which “ saved the beautiful hedgerows 
of the English countryside.” Landon (1940) 56 L.Q.R. 140, 144. See too Davey V. 
Harrow Corpn. [1958] 1 QB. 60, 71; Caminer v. Northern and 


older cases may have distinguished planted from self-sown trees: Crowhurst V. 
Amersham Burial Board (1878) 4 EXD. 5. 
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such a case on trees. The other cases on “natural nuisances” 
decided by the English Court of Appeal and binding on O’Connor 
J.* were substantially contrary to his decision in Leakey. 

(ii) The decision in Goldman v. Hargrave * was not only a Privy 
Council decision. It was a case where the occupier had acted so as to 
“adopt ” the nuisance—by cutting down the gum tree which had 
caught fire and chopping it up, causing the fire to spread by 
positively deciding to let it then burn out. The Judicial Committee 
did not, it is true, base its decision on that fact. But it was a fact 
nevertheless. Moreover, the old English cases concerning fire, would 
suggest that an occupier who allows his fire to spread in such 
circumstances is clearly liable.1? Goldman involved both a tree and a 
fire and an “ adoption ” of the nuisance. 

Gi O’Connor J. sought to dispose of the authority of Neath 
R.D.C. v. Williams * by alleging ** that the decision in Margate Pier 
and Harbour Proprietors v. Margate Town Council * had not been 
cited to the court but had been cited and relied upon in Davey v. 
Harrow Corporation,‘ both cases in which Lord Goddard C.J. 
featured. Yet, in fact, the Margate case was not only cited, but relied 
upon by Lord Goddard C.J. in the Neath R.D.C. decision." Indeed 
the discussion of the Margate case in the Neath case by him is more 
lengthy than the equivalent discussion of the case in Davey v. 
Harrow Corpn. 

(iv) Finally, and most important of all, a relevant line of English 
cases appears to have been overlooked in recent decisions. English 
law treated a nuisance as arising from “ natural causes” where the 
forces of the weather operated on land which had been altered by the 
occupier or his predecessors, without any “ artifical ” structure, but 
only by such processes as ploughing or digging.'* Indeed, a century 
ago the House of Lords gave its assent to the proposition that water 
percolating naturally through land that had been mined, so causing 
damage to a neighbour, afforded the latter no cause of action; the 
owner “ has a right to use it in the natural course of user, unless in 
so doing he interferes with some right created either by law or 
contract.” 1" The right to mine as such was recognised as so strong 











ubervilla v. Stamp (1697) 1 Salk. 13; Jones v. Festiniog Ry. (1868) L.R. 3 
ob Ravards v. 


iT Wilson v. Waddell (1876) 2 App.Cas. 95 (the phrase ts Lord Blackburn's at p. 
99). See too Smith v. Kenrick (1849) 7 C.B. 515; and Clerk and Lindsell, Torts (14th 
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that the courts treated the land as in a “ natural state.” ** These are 
not the only cases left without proper discussion. There are, for 
example, the authorities which at common law relieve the occupier 
from liability for a natural accumulation on his land of wild animals, 
not encouraged by any act on his part.’ 

The old cases, especially the old mining cases culminating in 
Wilson v. Waddell" and the thistle case of Giles v. Walker,** 
clearly represent the judicial policies of a by-gone era. No doubt most 
lawyers would today wish to place a greater burden even upon the 
charitable shoulders of the National Trust. If old policies are to be 
replaced by new judicial law-making, however, it is desirable that 
the relevant precedents should be properly considered and revoked 
at the appropriate appellate level One also wonders whether 
insurance companies are waiting for an appeal in Leakey before 
they adjust their premia. Indeed, it may be questioned whether new 
policy should extend a duty of care to all private or public bodies in 
respect only of the natural state of land. “ By the mid-nineteenth 
century the courts had restricted the common law of nuisance so 
that it could have only little effect on the quality of the environment 
or the progress of industrialisation” because “the law was 
temporarily invaded by a standard of care which was alien to 
nuisance [and] the law was applied differently to industrial enter- 
prises than to private individuals.” *° It would be a historical irony 
if the duty of care which helped to protect the Victorian factory 
owner was now imported into the law so as to increase the liabilities 
of the public charity. 


wW. 


DOMESTIC VIOLENCE AND MATRIMONIAL PROCEEDINGS AcT 1976 


Tue piecemeal development of a code of family property law has 
provided fertile ground for judicial innovation and a revealing display 
of conservatism. The central problems have been the ordering of 
priorities in a separate property régime between proprietary and 
domestic interests and the resolution of conveyancing difficulties 
where domestic security has been at risk. All these features have come 
to prominence again in the short but eventful history of the 
Domestic Violence and Matrimonial Proceedings Act 1976. 





ed), pp. 869-870. Contrast an occupier who voluntarily discharges water into a 
neighbour’s mine: Westminister Brymbo Coal v. Clayton (1876) 36 LJ.Ch. 476. 

18 But not, semble, if the mining altered the gravitational flow of water so as to 
eject excess water into nelghbouring mines: West Cumberland Iron & Steel Co. v. 
Kenyon (1879) 11 Ch.D. 782. 

19 See e.g. Seligman v. Docker [1949] Ch. 53; Brody v. Warren [1900] 2 IrR. 
632; Winfield and Jolowicz, Tort, at p. 392, note 10, suggests that after Goldman v. 
Hargrave (supra) lability might arise “ in an extreme case,” a formula more likely 
to obfuscate than illuminate the problem. 

20 Brenner, “ Nuisance Law and the Industrial Revolution ” (1974) 3 Journal of 
Legal Studies 403, 431. 
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The substantive issues in Davis v. Johnson! were the extent of 
the discretion to make exclusion orders conferred on county courts 
by section 1 and its application where a “man and a woman arè 
living with each other in the same household as husband and wife.” ? 
As was desirable in its construction of a recent statute of such 
importance, the House of Lords did not restrict its decision to the 
facts of the case and determine only the rights of Miss Davis as 
co-owner with the violent Mr. Johnson of the Hackney Council 
tenancy in which they had been living with their two and a half 
year old daughter. 

The unequivocally wide wording of section 1, which imposes no 
property qualifications on spouses or cobabitees seeking injunctions 
and no limitation on the duration of orders, permits, it is suggested, 
four possible interpretations. The House of Lords could first have 
affirmed B. v. B.* and Cantliff v. Jenkins + and restricted relief to 
applicants, married or unmarried, who were the sole owners of the 
property in which they lived. This would not have prejudiced spouses 
who, whatever their property rights, would still have had the pro- 
tection of injunctions granted in principal decree proceedings or 
under the Matrimonial Homes Act 1967. It would, however, have 
meant that section 1 was of procedural importance only—a measure 
of “ contemptible ineffectuality.” * It is significant that two divisions 
of the Court of Appeal had in fact been willing to adopt this approach 
go that “ to those victims of violence in matrimonial situations who 
may have hoped to find in its provisions the smallest measure of 
relief to their tribulations it would appear as no more than a por- 
tentious and pretentious fraud on their expectations.” * If B. v. B. 
and Cantliff v. Jenkins had stood, the only benefit for cohabitees 
would have been that a sole owner seeking an injunction could have 
dispensed with the need to add to a claim for possession or assault 
the words “ and the plaintiff claims damages for trespass.” The House 
of Lords, no less than a majority of the Court of Appeal in Davis 
v. Johnson, tefused so to restrict the Act. Echoing Shaw L.J.’s 
words, Lord Kilbrandon declined to hold that “‘ Parliament had 
decreed a trifling and illusory remedy for a known disgraceful 
mischief and to hold it in the conceptual purity of the law.” 7 

Of the 16 appellate judges in the three cases who considered the 
ambit of section 1, only Lord Diplock favoured a second interpreta- 
tion: that B. v. B. should have been distinguished in Cantiiff v. 
Jenkins and the protection of section 1 extended to co-owners but 
denied to those with no proprietary interests. This would have had 
the merit of giving substantive effect to the section by restricting the 
principle in Bull v. Bull* where domestic violence resulted in the 

A ee ee [1978] 1 AN BR. 1132, H.L. 

8. e 
3 [1978] 1 AI ER. 821. 


4 [1978] 1 AN E.R. 836. 
3 Per Shaw L.J. [1978] 1 All E.R. 841, 876. 


© Ibid. 
7 [1978] 1 AD E.R. 1132, 1149. 1 [1955] 1 AN ER. 253. 
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constructive termination of a threatened co-owner’s rights. At the 
same time it would have avoided the conveyancing problems caused 
by conferring on cohabitees proprietary or possessory rights where 
none had existed before. 

The prospect which the Court of Appeal saw as mescapable in 
B. v. B. and Cantliff v. Jenkins was that if section 1 was denied a 
narrow interpretation, county courts would have a general adjustive 
jurisdiction on breakdown or disruption of cohabitation similar to 
that which regulates the proprietary rights of spouses under Part I 
of the Matrimonial Homes Act 1973 or their possessory rights under 
the Matrimonial Homes Act 1967. The deciding factor in these first 
two cases to this, the most far reaching option, does not appear to 
have been that there was any moral justification for denying these 
rights to unmarried cohabitees, but that it could simply not have 
been intended by Parliament. Thus Bridge and Stamp L.JJ. who 
delivered the leading judgments in the earlier cases, relied heavily 
on the absence of anything akin to the “ elaborate legislative code 
relating to the rights of occupation of . . . spouses ™” and “the 
considerable body of law ... concerned with the adjustment and 
modification of proprietary rights of the parties to a marriage.” ** 

It is noteworthy, especially in view of the reliance placed by 
Lord Denning M.R. on travaux préparatoires as an aid to the 
interpretation of the Statute, that something similar to this third 
approach was in fact tentatively advocated in the Report of the 
Select Committee on Violence in Marriage’?! and perhaps also 
envisaged by the Bill’s sponsor in Parliament. However, Lord 
Denning M.R.’s confident assertion that “ (Df the judges had been 
referred to these sources, they would have discovered the intention 
of Parliament,” | does not seem justified. Hansard and the Select 
Committee’s Report provide in the case of this particular Statute an 
unreliable or at least incomplete guide to legislative intentions ‘ 
and the Parliamentary history of section 1 does much to support 
Goff L.J.’s view that “ the difficulty in seeing what Parliament meant 
to do in the case of a non-spouse [sic] is due to the fact that her 
position seems to have been dealt with as an afterthought.” “ The 
judgments in the Court of Appeal illustrate the difficulties in 
selective quotation from travaux préparatoires and, it is submitted, 
justify the House of Lords unanimous ruling in the case that Hansard 
should not be available as an aid to statutory interpretation ** and 
that Law Commission, Select Committee and other reports should 
only be used to identify the mischief at which a statute is aimed.’’ 





* [1978] 1 AD ER 821, 826. te [1978] 1 Al ER. 836, 840. 

11 1975 H.C, 55H, para. 52, 

13 H C. Official Report, Standing Committee F, funo 6, 1976, cal. 9. 

13 [1978] 1 All E.R. 841, 850. 14 Seo D. Bradley, 74 L.3.Gar. 1117. 

15 [1978] 1 Al ER. 841, 872 

18 Applying a dictum of Lord Rekd in Beswick v. Beswick [1967] 2 All ER. 
1197, 1202. 

If See Black Clawson International Ltd. v. Paplerwerke Waldhof-Aschaffenburg 
A.G. [1975] 1 AI ER. 810. 
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It would not have been appropriate to construct a “ charter ” 
for unmarried cohabitees on the basis of a liberal interpretation of 
the 1976 Act: apart from the conveyancing difficulties involved in 
any long term adjustment of rights, the case for protecting a 
cohabitee is obviously not confined to violence and, in any event, 
the long and short titles of the Act militate against this approach. 
Lord Diplock’s view, that whatever else section 1 (2) did, it did not 
have such far reaching consequences, found general approval in 
the House of Lords. 

The importance of the judgments in B. v. B. and Cantliff v. 
Jenkins is not that they preferred an interpretation of section 1 
which made it almost wholly redundant for cohabitees rather than 
adopt an unworkable and inappropriately wide alternative, but that 
their commitment to the view that Parliament could not have 
intended to override property rights was so strong that they failed to 
consider seriously the fourth interpretation eventually endorsed by 
majorities of the Court of Appeal and House of Lords in Davis v. 
Johnson. 

Section 1, it was eventually held, is available to all unmarried 
cohabitees regardless of whether they are sole or joint owners or 
have no proprietary interest in their homes, but is intended to 
provide in the majority of cases only short term protection from 
homelessness: “ first aid rather than intensive care.” * The novelty 
of this interpretation does not lie in the discretion conferred on 
county court judges under section 1. There was no reluctance in 
the House of Lords to leaving to them the task of determining the 
duration of injunctions in their assessment of the needs of individual 
cases. What is noteworthy is the pragmatic approach to reconciling, 
on the one hand, the compelling claims of a cohabitee and children 
threatened with violence with, on the other, the needs of pur- 
chasers and rights of a displaced property owner who has no other 
obligation to provide accommodation for or even maintain a 
cohabitee. 

The House of Lords in considering the position inter partes did 
not accept the argument that a section 1 injunction could only be 
made in support of a proprietary right. Further, it recognised the 
illogicality of protecting an applicant from a respondent who 
threatened violence, but denying this protection where the latter 
calmly changed the locks of property in which they had been living 
and of which he was the owner. Thus, a majority ™ emphasised that 
section 1 provided protection from homelessness in this situation 
also. This is an important concession which was not made in the 
Court of Appeal and which widens considerably the scope of the Act 





14 Per Lord Salmon at [1978] 1 All E.R. 1132, 1152. He considered that it would 
be exceptional tf an order lasted more than e few months. See also on the duration 
of s. 1 orders, Lord Scarman at p. 1157 and Hopper v. Hopper, The Times, June 1, 
1978 


1° Lords Salmon end Scarman at pp. 1151, 1156, Lord Kilbrandon who agreed 
with them at p. 1148 and Viscount Dilborne at p. 1145. 
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and the rights of unmarried cohabitees. There was also decisive 
rejection of the suggestion, described by Viscount Dilhorne as 
“ inconceivable ” ?° that a successful applicant would have no 
. defence to a claim for possession by a respondent who was the 
owner of property from which he had been excluded. It would 
have been possible to argue from this that any order made would 
temporarily prevent him from disposing of the property in any 
case where, nothwithstanding the limited duration of the injunction, 
he considered it worthwhile to do so, but Lords Salmon and Scarman 
expressly held that this would not be its effect.”* 

It is implicit in the decision that an applicant is given merely 
personal and not proprietary rights, that an order under section 1 
cannot affect third parties, whether purchasers, other successors in 
title or those entitled under an involuntary disposition of the property. 
The security of an occupant against purchasers from any injuncted 
respondent must depend on either the terms of the contract of sale, 
or the time taken to obtain an order for possession or to restore the 
matter before a judge. 

The absence of an obligation to maintain a cohabitee and of any 
provision similar to section 1 (5) of the Matrimonial Homes Act 1967 
presents problems where a cohabitee who has succeeded in obtain- 
ing an injunction is not a party to any lease or mortgage of the 
property.” The position in practice may often turn on the willingness 
of a building society to accept payments of interest only and of the 
Supplementary Benefits Commission to pay rent and other out- 
goings.” However, a lessor in particular may be unwilling to accept 
payment other than from the tenant and neither he nor a mortgagee 
can be compelled to do so under the 1976 Act. Where a lessor or 
mortgagee seeks possession against the tenant or owner, it would 
seem to be open to the latter, if he defends the proceedings and 
intends to return, to argue that any payments were made by the 
occupant on his behalf. Where no payments are made by the occu- 
pant, nothing prevents the tenant or owner from seeking relief under 
section 146 of the Law of Property Act 1925 or under section 36 of 





20 [1978] 1 AI ER. 1132 at p. 1145 and see Lord Salmon at p. 1150. 

21 [1978] 1 AD E.R. 1132 at pp. 1152, 1157. By analogy Colin Smith Munc Ltd. 
v. Ridge [1975] 1 All ER. 290 and the right to surrender a lease in this stination 
ts preserved notwithstanding the grant of an infunction. 

23 It has for example been suggested by J. Martin fu 128 New L.J. 154 that 
an infuncted tenant would lose the protection of the Rent Acts. The recent decision 
of the C.A. in Lloyd v. Sadler [1978] 2 W-L.R. 721 demonstrates that this is not 
the case where there is a joint tenancy nor it is submitted should this result 
necessarily follow where a sole owner is excluded. It was held in Brown V. Brash 
[1948] 1 AN ER. 922 that both an intention to return and somo “ corpus i 


of tho occupant should be to preserve the premises for the tenant's homecoming See 
also Skinner v. Grey [1931] 2 K.B. 546, 550, and Moegarry, Rent Acts (10th ed.), p. 
188. 

38 See Report of the Committee on One-Parent Familes, Cmnd. 5629 (1974), 
VoL 1, pp. 399, 402 
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the Administration of Justice Act 1970.% In any event an action 
for possession would be a relevant and perhaps a decisive factor in any 
application to discharge the injunction. 

In conclusion, on the substantive issue, it should be noted that 
Davis v. Johnson establishes that it is possible to legislate for 
cohabitees. The prospect of a flood of unmeritorious applications must 
be diminished by the restrictive interpretation of the type of applicant 
who would fall within section 1 (2). 

It might have been thought that if ever a decision presented a 
challenge, if not to the principle in Young v. Bristol Aeroplane 
Company,” at least to the limited range of its three exceptions, it 
was Davis v. Johnson. At issue was the interpretation of a recently 
enacted statute, clear in its wording but ambiguous in its context, 
passed to deal with a social evil and provide protection from violence. 
An indication of the concern with which the two earlier restrictive 
decisions were viewed is provided not only by the fact that a “ court 
of all the talents ” 7” was convened to consider the matter afresh but 
also by the uncompromising terms in which those decisions were 
condemned by this court itself and ultimately by the House of Lords. 
Of particular importance in the Court of Appeal were the reasons, 
extensively canvassed by Lord Denning,™ why an unsatisfactory 
precedent might remain uncorrected by the House of Lords. 

In the event, Young v. Bristol Aeroplane Company emerged not 
only unscathed but strengthened by the acceptance of Lord Diplock’s 
invitation that the House should reaffirm “ expressly, unequivocally 
and unanimously ” ** the application of stare decisis in the Court of 
Appeal Lord Diplock, who delivered the leading judgment on this 
issue, dismissed as unimportant the line of dicta, originating before 
the Judicature Acts and relied upon by Lord Denning in support of 
his two contentions that prior to 1944 there was at most a principal 
of comity, but no rule of law, that the Court of Appeal would not 
depart from its own decision, and that events thereafter ** had, if 
anything, confirmed this. Acceptance by the House of Lords that 
the rule was correct and adherence to it by the Court of Appeal— 
including on occasions Lord Denning himself *1—were considered 
sufficient to establish its validity. On this basis the constitutional 
issues are never reached. There is no explanation of how in 1944 six 
of the eight judges of the Court of Appeal could have established 
irrevocably and with three immutable exceptions that it would 


M An action by the tenant in quasi contract against the occupant would not be 


35 An “unmarried housewife,” per Lord Kilbrandon at p. 1148 and presumably 
her male counterpart. 

20 [1944] 2 All ER. 293. 

aT Meee [1978] 1 All E.R. 841, 846. 

38 Ibid. at p. 852. 

239% [1978] 1 AD ER. 1132, 1139. 

° The statement of the House of Lords reported In [1966] 3 All E.R. 77 that 
wate tat sone ee Oe ee 
Tramways Ltd. v. L.C.C. [1898] A.C. 375 was abandoned. 

$2 In Adiliangos v. George Frank (Textiles) Ltd. [1975] 1 All E.R. 1076. 


Vor. 41 (5) 4 
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thereafter be bound. Similarly it is never established how the House 
of Lords, despite the fact that the validity of the rule can never be 
the ratio of one of its decisions, can legislate for the Court of Appeal 
on this matter. 

Although majority opinion in both the Court of Appeal and House 
of Lords is clearly in favour of accepting Scarman L.J.’s justification 
in Tiverton Estates Ltd. v. Wearwell Ltd.” that the Court of Appeal 
occupies a unique position at the hub of the judicial system and 
that justice is better served by maintaining the rule, there was the 
hint of a concession in two of the judgments ** upholding Young v. 
Bristol Aeroplane Company that the public interest would be better 
served if improved machinery were devised to ensure that erroneous 
decisions of the Court of Appeal would be corrected. 

Even if it is accepted in the interests of certainty that cases of 
individual injustice should remain unremedied by a rigid adherence to 
stare decisis and precedents acknowledged to be unsatisfactory, it 
must be undesirable that cases of general importance—for example, 
Davis v. Johnson itself involving an important point of statutory 
interpretation—might not reach the House of Lords. Some attention 
has been paid to this in the Administration of Justice Act 1969, but 
the leapfrog machinery would not have been available here * and, 
even if the Act were amended, it would be useless unless an appeal 
could be financed from public or private funds. The priorities 
should be to ensure that an appeal on a point of general public 
importance does not fail for this reason and that, where a public 
interest element is involved, the matter is resolved regardless of 
whether the particular dispute is settled or otherwise disposed of. 


D. BRADLEY. 


WANT OF PROSECUTION 


Tue administration of English civil litigation assumes it to be a 
private affair between the parties, who are free to choose not only 
whether to start, or to contest, the case, but also the pace at which 
they shall conduct it. The court maintains certain rules of proper 
conduct, and certain sanctions; but these are only available at the 
option of the parties, and not enforced by the court of its own 
motion. As a result, despite the growing realisation that it is of 
public importance (and not merely in the interests of the parties) 
that actions should be brought to trial with expedition’ no com 
prehensive machinery has been developed for enforcing this aim. 





33 [1974] 1 AD ER. 209. 
33 Comming-Bruce LJ. who, with Goff LJ. considered that B. v. B. and Candif 
v. Jenkins were binding, In the C.A. at p. 881 and Lord Salmon in the FLL. at 1153. 
84 This is restricted to appeals from the High Court. S. 12 (3) (b) AJA. 1969 
was relied upon by Lord Diplock as statutory recognition of Young v. Bristol 


35 A precedent exists in s. 36 of the Criminal Justice Act 1972. 
1 Birkett v. James [1977] 2 All E.R. 801, 813, per Lord Salmon. 
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There are three main problems. First, the only sanction that the 
court has available, dismissal for want of prosecution, is a deterrent 
so severe, involving as it does, in the emotive phrase, driving the 
party from the judgment seat, that there is the greatest reluctance 
to enforce it.” Secondly, control of the action by the court depends 
on the initiative of the parties in seeking the court’s help,” a process 
that adds to the delay without, usually, in the end securing the 
dismissal of the action. Thirdly, if a party does seek the court's 
help technical rules may prevent the imposition of sanctions even 
where he has been prejudiced by delay. 

The last of these problems has been exacerbated by the recent 
judgments of the House of Lords in Birkett v. James,‘ where it was 
held, first, that it would not normally be right to dismiss an action 
before the limitation period had expired; and, secondly, that where 
a plaintiff delays in issuing his writ after the accrual of the cause 
of action there must be shown more than minimal additional 
prejudice from delay after action brought before the action will be 
dismissed. Both of these rules reduce the effectiveness of the already 
limited weapons at the disposal of the party who seeks to get on with 
the case. 


Non-expiry of the limitation period 


Although the plaintiff's delay has been inordinate and inexcusable, 
to the prejudice of the defendant, “in cases where it is likely that 
if the action were dismissed the plaintiff would avail himself of his 
legal right to issue a fresh writ, the non-expiry of the limitation 
period is generally a conclusive reason for not dismissing the action 
that is already pending.” * Two reasons are given. First, to strike out 
the action will give the plaintiff the benefit of additional time for 
Tepeating, in a new action, the procedural steps already completed, 
the prejudice to the defendant being thereby aggravated.* Secondly, 
although that outcome could be avoided by striking out a new action 
as an abuse of process, so to do would deprive the plaintiff of his 
“right” under the Limitation Acts to delay in commencing his 
action.’ 

The first of these reasons may give insufficient weight to the 
psychological deterrent (not to mention additional costs) that start- 
ing a fresh action would present to at least some plaintiffs; not to 
mention the possibility of the court in the new action greatly reducing 
further delay by giving the plaintiff no more than the brief period 
provided by the rules for taking his procedural steps. But the point 
ee eg 


2 “This $s a stern measure, But ft is within the inherent jurisdiction of the court. 
And the Rules of Court expressly permit it. It is the only effective sanction that they 
contain ”: Allen v. McAlpine [1968] 2 Q.B. at p. 245, per Lord Denning M.R- 

3 Seo per Diplock L.J. in Allen v. McAlpine, supra. 

4 [1977] 2 A ER. 801. 5 Ibid. at p. 808, per Lord Diplock. 

a wee eer, Per Lord Diplock; at p. 813, per Lord Salmon; at p. 817, per 

vios. 


Ibid. 
7 Ibid. at p. 806, per Lord Diplock; at p. 813, per Lord Salmon; at p. 817, per 
Lord Edmund-Darvies. 
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really turns on the second reason. The House was impressed by the 
argument that to strike out a new action would be inconsistent with 
the rule that prejudice to the defendant is not a relevant considera- 
tion in allowing an action to be started de novo within the limitation 
period. As a matter of logic it is no doubt irrelevant to suggest that 
this rule has little to commend it, and does not merit extension 
beyond its narrow limits. But, more fundamentally, mere logical 
deduction cannot conclude the question. If the House had made the 
alternative policy choice, and followed the Court of Appeal in 
Spring Grove Services v. Deane* in regarding as paramount the 
need to prevent a dilatory plaintiff from using the device of a 
second action to perpetuate unfairness already condemned by the 
court,’ logic would then have deemed irrelevant the better position 
that the plaintiff might have been in if, hypothetically, he had not 
started the first action at all. Certainly, it is hardly attractive for the 
court to have to tell a party who it has found to be projudiced by his 
opponent’s conduct that it must nonetheless allow the action to 
proceed because of the generosity of the Limitation Acts. 

In Birkett v. James Lord Edmund-Davies suggested that some 
judges had in the past been reluctant to follow the logic of arguments 
based upon the non-expiry of the limitation period because they 
considered that that period was too long.** The recent decision in 
Sparham-Souter v. Town Developments," that the cause of action 
in negligence does not accrue and thus time does not start to run 
until the damage complained of manifests itself, was no doubt inevit- 
able, since to hold otherwise could debar the plaintiff before he had 
any reason to know that he had been wronged #7; but the decision 
throws into stark relief the unreasonableness of letting a plaintiff 
wait for as long as six years after knowing that he has been damaged 
before starting proceedings, and the further and greater unreason- 
ableness of allowing a plaintiff guilty of prejudicial delay in prosecut- 
ing an action to avoid being struck out because he could, if he 
wished, still take advantage of that six-year period. The length of the 
limitation period should certainly be reconsidered, particularly now 
that it allows lengthy delay in prosecuting, as well as in starting, an 
action. 


Delay before action brought 
The plaintiff's “ right ” to delay bringing his action until the very 
end of the limitation period ** was thought to dictate that prejudice 


NN 


3 (1972) 116 S.J. 844; [1972] Bar Library transcript 251. 

° See in particular the quotations from the judgments of Lord Denning M.R. and 
Buckley LJ. that are set out by Lord Edmund-Davies in Birkett v. James [1977] 
2 AER. at p. 817. 10 [1977] 2 AI E.R. at p. 816. 

11 [1976] 1 Q.B. 858; approved by the House of Lords in Anns v. London 
Borough of Merton [1977] 2 All E.R. 499. 

12 See the choice graphically set out in Sparham-Souter by Lord Denning M.R. 
at p. 868, and by Geoffrey Lane LJ. at p. 881. 

13 [1977] 2 All E.R. at p. 809, per Lord Diplock, and at p. 818, per Lord 
Edmund-Davies. 
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caused by delay before the issue of the writ could not, per se, justify 
the striking out of the action: “some prejudice to the defendant 
additional to that inevitably flowing from the plaintiff’s tardiness in 
issuing his writ must be shown to have resulted from his subsequent 
delay.” ** But the right conferred by the Limitation Acts is surely no 
more than a right to start an action during a certain period.“ It 
is quite consistent with the existence of that Tight to say that the 
plaintiff insists on it at his peril, in the sense that if he subsequently 
does not prosecute his action as the rules require ** the prejudice 
that he has caused to the defendant by insisting on his Limitation 
Act rights will be taken into account in deciding whether it is 
fair for the action to continue. Otherwise, the right given by the 
Limitation Acts starts to look like a right to prejudice the defendant 
by delay in issuing the writ; a right, moreover, that creates cases 
where it may be impossible to strike the plaintiff out, because he 
has been prudent enough, or lucky enough, to delay in issuing his 
writ until the maximum possible prejudice to the defendant (e.g. by 
the death of his witnesses) has already occurred. 


Disobedience to peremptory orders 

A party may be struck out, even within the limitation period, and 
even if there has been no serious prejudice to the defendant," if his 
delay involves disobedience to a peremptory order of the court." 
The inconsistency of this rule with those just described is clear 
enough, since in such a case the possibility still exists of the plaintiff 
issuing a further writ! and thus adding to the delay that the 
defendant has already suffered. However, where the court has made 
an order some sanction must attach to its breach, even though the 
only sanction available is the draconian” one of striking out. This 
consideration overrides arguments based on the effect on the position 
of the parties inter se; though it is doubtful whether the dignity of 
the court is best upheld by allowing a man who disobeys its order, as ' 
Birkett v. James allows him,™ to avoid the main effect of his 
punishment by, using the machinery of the court to start a fresh 
action for the same claim as was (penally) struck out. 


14 Ibid. at p. 809, per Lord Diplock. 

15 Sweeney v. McAlpine [1974] 1 WLR 200, 205, per Lord Denning MR. 
Thorpe v. Alexander Fork Lift Trucks [1975] 1 W.L.R. 1459, per Lord Denning 
MR atp: 1464, and per Roskill L.J. at p. 1466. Both cases were disapproved in Birkett 
v. James. 


31 Supra at note 19, 
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Some uncertainty seems to prevail as to what is a “ peremptory ” 
order for the purposes of this rule. The examples given in Birkett 
v. James appear to be limited to “ unless ” orders, which order the 
action to be struck out unless a stated step is taken in a given time.™ 
Lord Diplock held that an action would be dismissed for disobedience 
to such an order because the plaintiff's conduct was “ intentional 
and contumelious” ¥; but the example is not clear, as dismissal 
for disobedience to an “unless” order follows automatically from 
the terms of that order, and is not affected by the intentions of the 
party or the reason for his disobedience. It is arguable, however, that 
delay involving disobedience to any order of the court is, at least 
potentially, contumelious, and therefore should, under the rule laid 
down in Birkett v. James,” be punished irrespective of the expiry of 
the limitation period. Although the plaintiff in Birkett v. James 
delayed for over two years in complying with an order of Chapman 
J. to set down the action,” the defendant did not think it appropriate 
to rely on contumelious default.** It therefore remains unclear 
whether a further benefit that Birkett v. James brings to the tardy 
litigant is that only an “unless” order, and not an order that 
merely requires the taking of a stated step, is backed by any effective 
sanction before the effluxion of the limitation period. 


A new system? 


The above discussion concentrates, as Birkett v. James con- 
centrates, on the protection available to a defendant prejudiced by 
delay by the plaintiff. But the present machinery is equally unsatis- 
factory in assisting either party, and particularly a plaintiff, who 
although not prejudiced by the other side’s delay simply wants to 
force them to get on with the action. Save in one instance, 
mentioned below, there is no automatic penalty for breach of the 
time rules. If, for instance, the defendant fails to give discovery under 
R.S.C., Ord. 24, r. 2, an order must be sought from the Master. 
If that order is not complied with the plaintiff must seek another 
appointment with the Master, hoping that an “ unless ” order will 
then be made. The severity of the sanction for breach of that order, 
striking out, gives rise to natural reluctance to make it without giving 
further opportunity to comply. If the order is made, the defendant 
will no doubt comply. But, since it takes some two months or more 
to obtain a special appointment before the Master, six months can 
easily be wasted in the above process, with the plaintiff kept out of 
his money with virtually no loss to the defaulting party except a small 
amount in costs. And if the defaulter is the plaintiff, Birkett v. James 
makes any sanction within the limitation period a brutum fulmen 





23 Seo e.g. Davey v. Bentinck [1893] 2 Q.B. 185; Pryer v. Smith [1977] 1 W.L.R. 

425. i > 
33 [1977] 2 AI ER. at p. 807, quoting Alen v. McAlpine [1968] 2 Q.B. 229. 
M Supra at note 18. 

15 See [ 2 All ER. at p. B10. 

16 Thid. at p. 805. 
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since, even if he is guilty of contumelious disobedience, the plaintiff 
remains free to start another action for the same claim. 

Some part of these drawbacks could be remedied by altering the 
law established in Birkett v. James and restoring Spring Grove 
Services v. Deane.* More radically, however, the rules might be 
changed by extending the present unrealistically short (and 
largely disregarded) periods for automatic pleading and dis- 
covery, but then providing that a party would be automatically 
debarred from conducting the case further if he failed to comply 
with the timetable. Extensions of time, or permission to proceed out 
of time, would be available for good cause; but with the great 
difference that the defaulter and not (as now) the opposite party 
would have to take the initiative in applying to the court. By an odd 
quirk of the rules such is already the law in the limited case where a 
defendant defaults in appearance or defence, since then by R.S.C,, 
Ord. 13, r. 1, or Ord. 19, rr. 2-5, the plaintiff may sign judgment, 
leaving it to the defendant to apply to have that judgment set aside. 
Disobedience to orders made subsequently in the action should be 
punishable by fining the defaulter (or his advisers). This would 
certainly involve abandonment of the present non-interventionist 
position of the court. But such a weapon is, we submit, desirable to 
secure prompt obedience to the court’s orders and, thus, justice for 
the non-defaulting party; and it would provide a sanction more 
readily invoked, and therefore more credible, than the ultimate 
deterrent of striking out. 

RicHaARD BUXTON. 


MAHESAN V. MALAYSIA GOVERNMENT OFFICERS’ CO-OPERATIVE 
Hovsine Socrery LTD. 


IN Mahesan v. Malaysia Housing Society the Privy Council has 
clarified to some extent the remedies available to a principal whose 
agent takes a bribe. 

Mahesan was a director and employee of the Malaysian Housing 
Society. On the Society’s behalf he arranged the purchase of a plot 
of Jand on Penang Island at a price of $944,000. Unknown to the 
Society this represented a profit of $443,000 for the vendor and 
earned their agent a “ commission ” of $122,000. By the time these 
facts were revealed, the vendor had disappeared, but criminal and 
civil proceedings were initiated against Mahesan. The criminal trial 
led to a seven-year sentence and a penalty equivalent to the amount 
of the bribe being imposed on Mahesan, but the statute specifically 
provided that a penalty should not affect a corrupt agent’s civil 
liability.“ This was not governed by statute but by Malaysian com- 
mon law, which to all intents and purposes was the same as English 
law. 

There was no doubt that Mahesan was liable to the Society for 





1 [1978] 2 W.L.R. 444, la Prevention of Corruption Act 1961, 3. 30. 
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breach of his fiduciary duty of loyalty, but the issue which concerned 
the Malaysian Federal Court and the Privy Council was the extent 
of this liability. In particular, should he be made to pay over both 
the bribe and damages without deducting the bribe from the damages? 
The Malaysian court said that he should and so awarded the Society 
(a) $122,000 as the amount of the bribe and (b) $443,000 as the 
inflated price which it had had to pay for the land as a result of 
Mahesan’s dishonesty. 

In reaching this decision, the Malaysian court were able to 
rely on two English Court of Appeal decisions: Salford Corporation 
vV. Lever® and Hovenden and Sons v. Millhof.’ There were clear 
dicta in both cases that damages were to be based on the irrebuttable 
presumption that the plaintiff had lost the amount of the bribe. 
Salford had gone further and said specifically that damages should 
therefore be awarded without allowance for recovery of the bribe 
under a separate action. 

However, as the Privy Council noted, in neither case had the 
plaintiff actually obtained double recovery. In Salford’s case, the 
Corporation had paid excessively high prices for its supplies as a 
result of its agent’s dishonesty. When the agent was caught, a compro- 
mise was reached whereby he deposited with the Corporation an 
equivalent sum to the Corporation’s loss. However, to the extent 
that the Corporation recovered damages from the third party briber, 
the agent was to be entitled to be reimbursed. In the action by the 
Corporation against the briber the Court of Appeal awarded damages 
without deducting the amount of the bribe recovered from the agent. 
But in the context of the compromise, the effect of the decision 
was not to give the principal double recovery, but to allow the loss 
to be shifted from the agent to the briber. In Hovenden’s case a 
tobacco-dealer had obtained orders for cigars from a hairdresser by 
bribing the hairdresser’s agent. The jury believed the tobacco 
dealer’s evidence that, notwithstanding the bribe, the cigars were sold 
at the market price and awarded a farthing damages. A shocked 
Court of Appeal substituted judgment for the amount of the bribe. 
Romer L.J. stated that there was a presumption that the price had 
been swelled by the amount of the bribe and this presumption was 
probably irrebuttable. In the alternative, the Court of Appeal were 
prepared to allow the principal to recover the bribe as money had and 
received. Again, though, there was no suggestion of the plaintiff 
obtaining double recovery. 

In Mahesan the Privy Council agreed that the principal could 
recover his loss in a number of different ways. (a) He could recover 
an amount equivalent to the bribe from either the agent or the 
briber * in an action for money had and received, or (b) he could 
ita eR Ma a ind AO ee SEES 

3 [1891] 1 Q.B. 168. 

3 (1900) 83 L.T. 41. 

4 Tho action for money had and received may have conceptual difficulties but the 
p Sea Fishing and Ice Co. 


Dee, 
a beibo in the form of a dividend 
third party company. It was held that tt was no ber 
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recover damages in fraud from either the agent or the briber. How- 
ever, if the principal chose damages he could only recover the actual 
loss; and if he obtained the bribe under an action for money had and 
received his loss was reduced accordingly. The Court of Appeal dicta 
to the contrary were firmly overruled. 

The advice also clarifies the times by which the principal must make 
his election between these remedies. He need not choose between 
an action for money had and received and damages against one 
defendant until entering judgment for one or the other. If he sues 
the briber and the agent, he can enter judgment against both, though 
actual receipt from one will be satisfaction pro tanto for the other. 
Throughout his advice, Lord Diplock referred to the principal having 
an action for money had and received to recover the bribe. It is 
to be hoped this will not be seen as tacit support for Lister v. Stubbs,* 
which held that a principal has only personal remedies (such as for 
money had and received or damages) against an agent who receives 
a bribe and that the principal cannot invoke a constructive trust.’ 
The decision has been the subject of much debate,’ and while it was 
teferred to in argument in Mahesan, Lord Diplock avoided mention 
of it. 

The overruling of the dicta in Salford and Hovenden accords 
with the general principle that damages are only compensatory. The 
dicta were recognised by textbook writers’ as penal but as the 
Malaysian court said “the courts have always strongly condemned 
and, when they could, punished the bribery of agents.” 1° It would 
be wrong to see Mahesan’s case as a complete reversal of that 


PERGE ee 
to the plaintiff's action for money had and received that the principal as a pon- 
shareholder would not have been entitled to a dividend. Similarly, where as in 


of 
“ trust ” is defined to include constructive trast: s. 31 (1); Trustee Act 1925, s. 68 (17). 
a £. Goff and Jones, The Law of Restitution (1966), pp. 459-460. 
* a.g. Bowstead on Agency (1976), p. 349. 
10 [1975] 1 M.L.J. 77—quoting Romer L.J. in Hovenden (1900) 83 L.T. 41, 43. 
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he will not have to show that the briber was dishonest; it will be 
irrebuttably presumed that the agent was influenced by the bribe. 
These propositions which were also laid down in Hovenden were 
repeated in Grant v. Gold Exploration & Development Syndicate ™ 
and followed in Industries & General Mortgage v. Lewis. They 
were noted uncritically by Lord Diplock in Mahesan. 

The rigorous attitude of the courts is also evident in their calcula- 
tion of the plaintiff's loss. Thus in Mahesan, the Malaysian court 
deducted from the purchase price the vendor’s cost of acquisition and 
costs incurred by him in removing squatters. It made no allowance 
for eyen a reasonable profit. Although the vendor had only held 
the land for a few months, it is unlikely that he would have sold it 
to the Society in a bona fide transaction for his cost price. By contrast 
in a Canadian case, Attorney-General for Nova Scotia v. 
Christian, the court allowed a profit margin to the briber in 
calculating the principal's loss, although even here the margin was 
fixed at a modest 5 per cent. 

Mahesan was a director of the Society and not, apparently, paid by 
commission, but another way in which the courts have punished 
dishonest agents is by denying them a right to their commission, and 
allowing the principal to recover remuneration which has already 
been paid.™ This may be an element of the compensation due to the 
principal. If the agreement which the agent entered into as a result of 
the bribe is rescinded, then repayment of the commission does no 
more than help compensate the principal for his loss. However the 
Tight to recover the commission is not tied to rescission,’ and the 
principal who elects to keep the agreement on foot and recovers 
the commission has received a free agency. This rule is acknowl- 
edged by the courts to be penal and in consequence the agent only 
loses his right to a commission where the principal can prove 
dishonesty. 

Although in denying double recovery the Privy Counci limited the 
penal characteristics of the civil law in relation to bribes, it should 
be remembered that bribery of agents is a criminal offence under 
the Prevention of Corruption Act 1906.1* The offence is narrower 
than the civil concept of bribery in that the bribe must have been 
paid or received with a corrupt motive. The section applies to all 
agents and their bribers, and not just to government employees, but if 
the agent is in the employment of the Queen, any government 
department or a “public body” there is a presumption that the 





11 [1900] 1 Q.B. 233. 

13 [1949] 2 AD ER. 573. 

13 The Privy Council found this assessment “ fully justified.” 

14 (1974) 49 DLR. (3d) 742. 

18 Andrews v. Ramsay [1903] 2 KB. 635, D.C., though remuneration earned 
prior to the transaction for which the bribe was received is still payable. Boston Deep 
Sea Fishing and Ice Co. v. Ansell (1888) 39 Ch.D. 339. 

18 Andrews y. Ramsay, supra. 

17 Hippisiey v. Knee Bros. [1905] 1 KEB. 1. 
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motive was illicit." In D.P.P. v. Holly & Manners,” the House of 
Lords recently significantly extended the meaning of “ public body.” 
R. v. Newbould * had given the term a restricted meaning and held 
that it did not cover, for instance, nationalised industries. Holly & 
Manners overruled Newbould so that there is now a presumption 
of corrupt motive if the principal is any “ body which has statutory 
duties to perform and which performs those duties and carries out 
their transactions for the benefit of the public and not for private 
profit.” 32 
ANDREW NICOL. 





19 Prevention of Corruption Act 1916, s. 2 

30% [1977] 1 AD E.R. 316 and see (1977) 121 S.J. 785. 
41 [1962] 1 AI E.R. 693. 

32 [1977) 1 AN ER. 316, 318. 
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Tee Law OF PERSONS AND THE FAMILY. By P. Q. R. Borsge. [Juta 
& Company, Cape Town. 1977. pp. lxiv and 756 pp incl. index 


(unpriced), 
As an English family lawyer, my first impression on delving into this book, 
which deals with Sou law, was that a large number of topics 
which one would not expect to find in an English on 


Books. 1977, xii + 112 pp. £5-:80 net hardcover.] 
Ir 1s frequently difficult to keep track of the changing policies and practices 


“is not a new phenomenon but due to the economic situation tt has escalated 
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vided for private and the controls over the provision of this money at 
the time that it is committed by the Government or an independen s 
She looks at the role of ParHament and at the elaborate, ridden 


respectively 

1972 and the part played by independent agencies in distributing m 
The fifth and sixth chapters—which form a major part of the book . 

take one on to the second stage of accountability—the monitoring of expendi- 

Se ee be a ee ee 
ete ke ae a ee anthora vi 


E a ea a D a ee ea 
of considerable importance in constitutional and administrative law. Miss 
Ganr has ventured into another uncharted area of discretionary power. 
cöncieelyowritien and tafortiative study b am attempi to dlar na to tho tidat 


j 


all those concerned with tho relationship between Government and Law. 
D. G. T. WuLums. 


THE COMPOSITION OF LEGISLATION: LEGISLATIVE FORMS AND PRECE- 
DENTS, Second edition, revised 1976. By ELMER A. DRIEDGER. 
[The Department of Justice, Ottawa. XXIX + 408 pp. (incl 
index). Price $12.] 


LEGISLATIVE DRAFTING: A New APProacs. By Se WILLIAM DALE. 
[Butterworths, London. 1977. XIX 341 pp. Price £15.] 


ALEXIS DE TOCQUEVILLE in “ Democracy in America” wrote, “ The French 
oa Re ne ee ee 
but the English or American lawyer resembles the hierophants of Egypt, 
for, like them, ho is the sole interpreter of an occult science.” (World Classics 
ed. p. 204). There were three principal reasons why this was so. The Common 
Law, the style of drafting and the methods of interpretation. Since then 
the common law has diminished in importance and more and more law is 
legislation if not codification. Since then we have seen the establishment of the 
Office of Parliamentary Counsel with an initial improvement followed by a 
gradual deterioration of the style of drafting. We have seen little or no 
improvement in our methods of interpretation of statutes. Legialative drafting 
Uke all legal drafting is more a craft than a science and until recently there 
has been no systematic instruction in the mysteries of the craft save in the 
Parlamentary Counsel’s office by serving as a sorcerer’s apprentice. 

One man, however, who has done much to demystify legislative drafting 
and to train parliamentary draftamen in the universities is Professor E. 
Driedger of the University of Ottawa. Professor Driedger was for a number of 
yeara the senior legal civil servant in the Canadian Department of Justice 
before joining the Common Law side of the University of Ottawa. In his 
writings and in his LL.M. course he has contributed much to our knowledge 
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of and the improvement of professional legal draftsmanship. The first book 
un is a new edition of two of his earlier works which were out of 


intended for them. For those for whom it is intended, particularty 
the legal draftsmen of developing countries, it will be extremely useful as a 
record of the knowhow of a very experienced parliamentary draftsman and 
academic. 


Si Wiliam Dale’s book is altogether a different kind of work. It is 
a critical study of the “ occult scienco,” commissioned by the Commonwealth 
Secretary General with the following general terms of reference: — 


“To examine means of improving and simplifying 


mako a comparative study of the different legislative systems, particularly 
those followed in continental countries.” 


BP anlar er gg Lal afart by devoting fro chapani 
to a dotailed study of English, Swedish, French, German and Canadian copy- 


legislation 
The author nevertheless makes some telling criticlems of English drafting: 
but what a way to do it! He then follows this with thres 


much to think about. Sir William argues for more radical changes than the 
Renton Report recommended. He favours the adoption of what he calls the 
continental style of drafting. The principal characteristica of this are clear 
statements of principle and a willingness to leave more matters to the courts. 
He also favours a Law Council whose duty “ would be to examine tion] 
from the point of view of coherent and orderly presentation, con- 
cloenest, soundness of legal principle, and suitability for attaining the Govern- 
ment’s objective.” It would resemble the Law Commission in some ways 
but would inctide non-lawyers. There should, however, be a policy of 
gradualness by which he means that one or two ministries could be chosen 
to lead tho way. Sir reflecting on his experience of continental 


the ministries but again recommends that this should be done gradually. 
He remarks rather glibly that if a change is made to the continental system 
of drafting the twin problems of the shortage and the training of draftsmen 
will resolve themselves although English lawyers will need to be re-educated 
in the continental style. He also favours recourse to parilamentary materials 
for the purpose of interpretation of statutes. 

On the whole Sir Willlam’s thoughts are to be welcomed. He has avoided 
the dreary repetitivences of much of the Hterature on this subject and has 
carried out a novel and interesting survey. Although his use of detailed 
examples of comparative legislation sometimes bogs downs his text and converts 
the book Into a collection of materials it does overall add substance to 


aro practical 
is another matter. It is arguable that thero is no such thing as the continental 


meats of principle are not always possible when what one is primarily con- 
cerned with is legislative policy. Legislative policy is often a pot pourri of 
sitar sigh ar PUIA pane orien es TOTE ho fo 
noden fades TO Play A artit politi at ole he Dae por 
ably prefer not to ha discretions conferred on them by 


) 


agrees 
stand In the way of their introduction and which Sir Willam does not 
mention 

Rather amusingly Sir William quotes Mark Twain’s “First Interview with 
Artemus Ward ” at the beginning of his book.— “O, blame my wooden head, 
it ain’t any uss! —it ain’t any use to try—I can’t understand anything. The 
plainer you get it the more I can’t get the hang of it.” Perhaps it is a mistake 
for us to concentrate all our energies on trying to simplify the drafting of 


extension of free legal advice. But that is possibly another story. 
J. H. 


REALLOCATION OF PROPERTY ON DIVORCE. By KEVIN J. Gray. [Pro- 
fessional Books, 1977 pp. xliv 353 inc. index. £12-50.] 


Tae aim of Dr. Gray’s book is “to examine something of the ‘ jurispru- 


and property with extensive references to both economic and socio- 
logical Hterature). It must suffice to say that this is one of the most impres- 
sivo works of legal research to be published in recent years. Both the author 
and his publishers (who have managed to bring the book out within only a 
few months of the cut-off date, so that it is remarkably up to date) deserve 
the thanks of all with interests in family law. 
This does not necessarily mean that readers will necessarily find the book’s 
theals in all respects convincing. Perhaps the major point which will worry 
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property lawyers is that Dr.. Gray concentrates almost exclusively on tho 
adjustive and redistributional possibilities of dealing with economically 


, to Bagnall J.’s im t Cowcher v. Cowcher (and 
none at all to Re Densham [1975] 1 W.L.R. 1519). The treatment of tax 
matters is , 800 e.g. the passage at p. 151 where the 
is made that gains tex may under English law be charged on of 
matrimonial amets., Instead of stating the which 


taxation as being too and ephemeral, and giving a full 
account of Hs (important) ramifications. In other areas the common lawyer 
may doubt tho value of the comparative Pension schemes and lifo 
assurance depend so much on the governing legal system and tho precise terms 
of each contract that the researched though 
it generalised and consequently 
is the text inaccurate or One of the rare instances fa in the dis- 


for the child’s maintenance and whether in so doing he knew that the child 
was not his own. 
This book makes 2 permanent and important contribution to legal scholar- 
by 
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refreshing vigour. Statistics (albeit not always the most up-to-date) are 
provided so that the student gots a good idea of the practical impact of a 
Dr. Stone has long been a champion of the legal righ 
women. The unfairness of the Jaw’s attitude to them—at least historically —is 
a theme which underlines much of the text. Occasionally the enthustasm 
of her advocacy weakens its effect (e.g. at p. 117 “Women are 

ce, and even from tho legal profession, but they 
perosi Crcquentiy ts bolmak thet hiaband € gator mainar: on HAr T 


Ẹ 
a 


home to the wife. Her overall position thus became significantly better than 
under any maintenance order which could have been made (much Ices 


refuse to pay maintenance by cheque [cf. Magistrates’ Courts (Amendment) 
Rules 1973]). The book is short (262 pages) (and reasonably priced) but samo 
of the emphasis seems surprising (e.g. the disappointingly brief treatment of 
the “welfare” aspects of the Children and Young Persons’ Act 1969 (pp. 
256-262). It has also suffered from an unduly protracted production time- 


but up-to-date to May 1, 1976). 

The book will be invaluable as a stimulating introduction to the subject, 
and as a provocative compenion to the source metercials. One hopes that in 
the next edition Dr Stone's publishers will allow her to make the book 
somewhat more comprehensive in scope. 

S, M. CRETNETY. 


FAMILY LAW IN THE REPUBLIC OF IRELAND. By A. J. SHATTER. [Wolf- 
hound Press, 1977, pp. xxxvii 360 inc. index, £11:00 (hard 
cover), £7 +25 (paperback).] 


“No law shall be enacted providing for the grant of a dimolution 
of marriage.” 


Tms provision of the Constitution is about the only rule of Irish family law 
which is well known outside the Republio—not surprisingly, since this is the 


to 

jury trial of issues of fact, remain part of Irish law. This cannot all be 
blamed on the Church. The civil law has failed to develop in Hno with the 
4 with the absurd result that it may be possible to 
where the 

one 


Church’s 

obtain an annulment (of no legal effect) in cases 
civil law provides no remedy It is, however, interesting to note that in 
recent case the courts have a to the 


THE COURTS AND SOCIAL Poticy. By DONALD L. HOROWITZ. [Wash- 
ington D.C.: The Brookings Institution. 1977. 309 pp. $11.95 
hardback, $4.95 paperback.] 

FREEDOM AND THE Court. By Henry J. ABRAHAM. [New York: 
Oxford University Press. Third edition, 1977. xiv and 482 pp. 
£11-00.] 


contemporary 
process, as seen through the eyes of a social scientist. It considers the 
and of the techniques they employ in 
their role as social policy-makers. It is concerned in particular with the 
i of the fudical process to absorb and make optimum use of 


notable racial desegregation decisions of the Supreme Court in the mid-1950s 
(Brown v. Board of Education of Topeka and Bolling v. Sharpey, and that 
there has been an “ increasing subordination of the individual case in judicial 


eal, 
courages a synoptic review of alternatives and ; dependence upon 
litigants to bring issues before the court in suitable form and at a suitable 
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an 
Hmited extent that some dissatisfied litigants may later return for a variation 
of the original order. 

The author streasea the need to differentiate between sub-species of social 
policy, each of which may require quite different modes of analysts, Ho alo 
points out the need, in considering the impact of court decrees, to identify the 
diverse characteristics of the “target populations” at which they are directed. 

detailed 


pretation of the “social facts” and which failed, even after two visits to the 
courts, to produce an outcome which was satisfactory to either party to the 
dispute. The third, In re. Gault, describes the Supreme Court's “ frontal 
attack on the myths of the juvenile court system” and shows that even in 

field like court reform where judges are on their home territory, there 
is a tendency to rely upon untested assumptions about the probable behaviour 
of those called upon to implement a policy decision, and that unintended 
consequesices Go this case, extensive decriminalisation of Juvenile detingency) 
may be more significant than a Hmited realisation of the intended consequences. 
The last case, Mapp v. Ohio, reveals shortcomings in the Supreme Court's 
generalised assumptions about police behaviour, in the context of its decision 
to apply the Fourth Amendment to forbid the use of illegally obtained evidence 
in state criminal trials. 

The case-studies are, by definition and on the author’s own admission, 
atypical, but they lend support to his main contentions about the capacity of 
the judicial process to handle issues of policy, for which purpose it was not 
designed. We find confirmation of Robert Presthus’s view that generalists 
tend to fill the gaps in their specialist knowledge with their own “ generaHsed 
normative assumptions”; and endorsement of Holmes’s comment, dating back 
to the turn of the century, that “in determining whether & court of equity 
can take jurisdiction, one of the first questions is what it can do to enforce 
any order that it may make.” The author concludes by asking some pertinent 
questions, and giving some rather tentative answers, about the possibilities 
for improving judicial monitoring and forecasting. 

Horowltz’s study provides important insights into a system where judges 
make no secret of their policy-making role; it also has wider relevance, 
for example to the United Kingdom, where one day there may be a Bill of 
Rights and where judicial decisions, even in the absence of a written con- 
stitution, heve a cumulative effect upon policy. It is salutary to consider 
the possibility that Judges may pay iipservice to speclalist testimony, not 
because they believe in it or even understand it, but because it insulates their 
decisions from expert criticisms. It is also worth considering how usefully 
the behavioural sciences in their present state of development can contribute 
to more rational decision-making in the courts or, for that matter, in any 
institutional setting; how can such evidence best be presented in the court- 
room, and by whom? 

The author himself admits the drawbacks of the case-study approach and 
he stresses the need to treat the courts in a much wider institutional context, 
for example their interaction with the legislature, particularly if one intends 
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to make value judgments about the adequacy of present machinery. This is 
an important and sophisticated study which deserves a wide interdisciplinary 
audience. 

Henry Abraham’s Freedom and the Court was first published in 1967 and 
now appears in its third edition. It contains vast quantities of information, 
some of it in tabular form, on casolaw in the civil rights field. The new 
edition has been updated to take account, among other things, of the 1976 
Supreme Court rulings on capital punishment, and it now incorporates a 
passing reference to the Karen Quinlan case in the context of a discussion 
(relegated to a long footnote) of the right of the state 

concerning medical treatment of their children. The discussion of 


GAVIN DaEewny. 


ATTORNEY'S GUIDE TO RESTITUTION. By GRAHAM DOUTHWAITE 
[Indianapolis Indiana: The Allen Smith Company 1977 viii, 
and (including index) 580 pp.] : 


Tue style and content of Mr. Douthwalte’s book, entitled Attorney's Guide 
to Restitution, is fairly reflected In its opening sentences. 


“Why a book? Isn't restitution just a last straw to be grabbed at 
when all else has failed, a kind of emergency remedy to be harnessed 
when damages for breach of contract or in tort cannot do an effective 
job? 


fifty cents ‘in assumpait.’ Incidentally this went up to the highest court 


No doubt many also think of Restitution as the legendary Indian is 
Teported to have commented on the ‘no good’ lighthouse; ‘It flash 
light, it make horn blow, it raise all hell—but fog come in just the 
same! ’ If the fog can’t altogether be dispelled, a few lights to direct 
the navigator can do no harm.” 


The narrative is chatty and relaxed and the presentation i designed to 
make attorneys in the United States aware of the existence and scope of 
restitution and restitutionary remedies. So, every chapter concludes with 
titles such as Facts to be Established and Kinds of Evidentiary Information 
Needed. I do not think that it can bo claimed that the text gives any new 
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LEGAL PROBLEMS OF CARIBBEAN INTEGRATION. By Hans J. GEISNER, 
PAMELA ALLEYNE and CargoLL Gamas. [Leyden: Sijthoff. 
Trinidad and Tobago: Institute of International Relations, St. 
Augustine. 1976. xiii and 275 pp. No price stated.] 


FREEDOM IN THE CARIBBEAN: A STUDY IN CONSTITUTIONAL CHANGE. 
By Sir Freep Pansies. [New York: Oceana Publications Inc. 
1977. xvi and 737 pp. $40.00 net.] 


THe CONSTITUTIONAL Law oF Jamaica. By LLOYD G. BARNETT. 
[Oxford: O.U.P. for London School of Economics and Poli- 
tical Science. 1977. xxxiv and 468 pp. £18 -00 net.] 


Drromatic Law. By EneEeEN Denza. [New York: Oceana Publi- 
cations Inc. London: British Institute of International and 
Comparative Law. 1976. 348 pp. No price stated. ] 


CONSTITUTIONAL Law oF Inpia. By H. M. SerRvar Second edition. 
[Bombay: N. M. Tripathi Private Ltd. 1975. Vol. 1, xl and 
748 pp. and unnumbered appendices. Vol 2, xxxvi and 832 pp. 
and unnumbered appendices. £13-80 net.] 


JUDICIALISM IN COMMONWEALTH ÁFRICA. By B. O. NWABUEZE. 
[London: C. Hurst & Co. 1977. xii and 324 pp. £9-50 net.] 


LABOR AND THE CONSTITUTION 1972-1973. Edited by GARETH EVANS. 
[Melbourne: Heinemann. 1977. xx and 383 pp. £12-00 net.] 


Tae latest batch of books on aspects of the constitutional laws of the Common- 
wealth provides material for a wide spectrom of interests. There has been a 
particular concentration upon the Caribbean, with which the first three of 
the books here listed are concerned. This is timely, for many of us know too 
little about the details of the constitutional devices employed in that area of the 
world. We know the broad pattern of constitutional arrangements, but too 
little attention has been paid to deeper study. Yet the Caribbean in recent 
decades has produced, in addition to several independent Commonwealth 
countries, one abortive federation of smaller states, and then the much more 
successful device of the associated state. Legal Problems of Caribbean Inte- 
gration, which is yet another in the growing list of English-anguage law 
books admirably printed in the Netherlands, is the first examination in book 
form of the legal aspects of the recently established Caribbean Community 
and Common Market (CARICOM). It describes and analyses the new 

set up by the Caribbean states in their effort for closer integration and 
co-operation, and it achieves its aim in a clear and straightforward style. Of 
course the book is to some extent speculative, because the agreement to set 
up CARICOM was only achieved in 1973, and It is an entirely new venture, 
unlike the EEC, which had many years of experience behind it before the 
United Kingdom joined it. The book includes in appendices the text of the 
CARICOM Treaty and other related documents, and it is interesting to see 
how detailed the different aspects of the Treaty are, covering specifically 
individual statutes from all the contracting parties In different areas of law, 
and making special provisions for the relations between the independent states, 
the associated states and those territories which are still dependencies of 
the United Kingdom, such as Belize, 

Sir Fred Phillips’ substantial book is somewhat deceptive, because only 213 
of the pages are actually text, while the remaining five-sevenths of the work 
consists of appendices. TA ee ee ee eee 
appendices form « valuable collection of constitutional documents concerning 
several of the Caribbean countries (and they include the CARICOM Treaty), 
while the text consists mainly of 2 commentary and introduction. Sir Fred 
has held many posts in the Caribbean, including that of Governor of the asso- 
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ciated state of St. Kitte-Nevis-Anguilla, and he writes with considerable authority 
upon the emergence of the independent states and associated states in the 
West Indies. But this is not specifically a law book, even though the commentary 
has a legal flavour and contains special individual treatment of important 
constitutional cases. Sir Fred is more concerned to relate the history of the 
development, amd the book tells its story clearly. The Constitutional Law of 
Jamaica is much more of a traditional law text. Based upon a London Ph.D. 
thesis, though properly much modified and extended, it is the work of the 
Attorney-General of Jamaica, and contains a Foreword by the late Professor 
de Smith. Well-written and comprehensive, Dr. Barnett’s book must be regarded 
as the leading work on its subject. Perhaps the only topic which might be 
especially mentioned here is the singular position in the Jamaican Constitution 
of the Leader of the Opposition. A number of important appointments may 
only be made on the recommendation of the Prime Minister after consultation 
with the Leader of the Opposition, and any substantial disagreement between 
them may well result in adverse publicity if the Prime Minister should impose 
his own view. This kind of constitutional device has been reproduced in several 
emergent states where the right of organised dissent is recognised, and indicates 
a valuable adherence to the practice of democracy. 


Diplomatic Law is a commentary, Article by Article, upon the Vienna 
Convention on Diplomatic Relations, to which 112 countries are now parties. 
It is eesentially a handbook upon its subject, but the commentary is quite full 
and enlightening. Mr. Seerval’s two volume work on the Indian Constitution 
is also in the nature of a commentary, but here the examination of the Articles 
of the Constitution and of the caselaw upon them is exhaustive. Eight years 
have passed between the two editions of this big book, and the constitutional 
developments during that time have been extensive. Mr. Seervai chronicles them 
faithfully, and his comments upon both legislation and cases are often incisive. 
In its new edition Constitutional Law of India provides us with an admirably 
critical and full account of the law. The only pity is that inevitably the new 
edition was published before the Indian General Election of 1977 and the 
fresh spate of constitutional developments surrounding that event. Professor 
Nwabueze’s Judicializn in Commonwealth Africa must rank as one of the 
most scholarly law books to come out of Africa in recent years, and it is 
fitting that it should possess a Foreword by that distinguished Nigerian lawyer, 
Chief Rotimi Williams. The book is the third in a trilogy of works, and there 
can be few subjects of such importance to constltutionalists in Africa as that 
of the role and power of ths courts. Professor Nwabueze has a liberal attitude, 
and his study is penstrating. A reading of this book combined with a reading 
of many recent court decisions gives hope for optimism concerning the 
protection of civil liberties, though it would be unreal to expect new states to 
respect the position of the judges in the same way as they may be respected in 
the older democracies. 

In some ways it may be that the English constitutional lawyer will find 
Labor and the Constitution 1972-1975 to be the book of most immediate 
relevance to his experience. It consists of a diverse collection of essays, written 
from practically every point of view, about the events of November 1975 
when the Governor-General of Australla dismissed the then Prime Minister, 
Mr. Gough Whitlam. The powers of the Governor-General in Australia are 
virtually the same as those of the Queen in the United Kingdom. Opinions 
concerning the correctness or otherwise of Sir John Kerr’s action on November 
11, 1975, are very varied, and are well ventilated in these essays. Even Mr. 
Whitlam himself has contributed an essay, though it is a pity that he spends 
so much space complaining about the Governor-General’s discourtesy to him 
when it is plain even from his own words that he was hardly co-operative 
with the Governor-General—and anyway a Prime Minister ought to have 
concerned himself with bigger things. David Butler’s objective summary of 
the events rings true, and it is hard to escape the conclusion that by November 
1975 the Australian federal Government had ceased to be able to govern 
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because it was unable to get its financial legislation through the Senate, and 
that the Prime Minister steadfastly refused either to resign or to advise 


that he could first, and quite properly, consult with the Liberals to see if 


t 
not form a coalition administration he of course resigned. But if he 
held on, and then inevitably found that he could not get his billa 
Commons, it is not impossible that the Queen would have been faced with 
same kind of dilemma that faced Sir John Kerr. Thankfully no such thing 


[London: Sweet & Maxwell. The Common Law Library No. 
6. 1977 exxvii and 923 and (index) 31 pp. £25-00.] 


Srvcz the last edition of Charlesworth in 1971 there have been changes of 
some substance in negligence law. The Limitation Act 1975 followed the 
twentieth report of the Law Reform Committee entitled Limitation of Actions 
in Personal Injury Claims. The effect of the new sections added to the 
Limitation Act 1939, a, 2, is to provide, inter alia, for the retention of the 
three-year period in negligence cases with time running either from the date 
of accrual of the right of action or the date (if later) when the plaintiff knew 
that his injuries were significant. On the significance point statutory effect 
has been given to Goodchild v. Greatness Timber Co. Ltd. [1968] 2 Q.B. 
372, In Firman v. Ellis and other cases the Court of Appeal has considered 
the question of judicial discretion to extend the time: The Times, February 
9, 1978. The Fatal Accidents Act 1976 has also had to be incorporated. Of 
recent decisions Cookson v. Knowles [1977] 3 W.L.R. 279 attracts five refer- 
ences and, as Mr. Percy points out, the Court of Appeal’s approach to prob- 
lems created by inflation must have a considerable effect on the multiplier to 
be applied in fatal accident cases, Mr. Percy’a skill in keeping Charlesworth 
fairly up-to-date is to be commended. He has no fewer than seven references 
to Anns v. Merton London Borough Council [1977] 2 W.L.R. 1024, which 
affirmed Dutton Y. Bognor Regis U.D.C. [1972] 1 Q.B. 373. And it is very 
helpful of :\include references to articles from legal periodicals. He 
deals fully tt v. James [1977] 3 W.L.R. 38, in which the House of 
Lords set out the guidelines to be followed when it is sought to have an 
action dismissed for want of prosecution. Comparison with the fifth edition 
shows how much rewriting has been done. There is one new chapter dealing 
with such matters as insurance and compensation schemes. “ No-fault”’ 
liability has come to New Zealand with the Accident Compensation Act 


1972 and Mr. Percy gives the details. His words, with the Pearson 
Commission In mind, the question, Valete, Charlesworth? There is no 
doubt at all that he deserves the of the legal profession 
for his scholariinees and in preparing this 


Unser Neep: THe CASE OF THE NEIGHBOURHOOD Law CENTRE. 
By A. Bytes and P. Morris. [London: Routledge & Kegan 
Paul. 1977. xi and 95 pp. (including appendices). Soft Cover 
£2-95.] 


The book under review has, as already noted, something of a déjà vu feeling 
about it, but it is nevertheless a useful contribution to the literature. It is 


in so doing, raises questions that go to the root of the debate about provision 
of legal services. Chapter 4 entitled “The Centre at Work” and Chapter 5 
entitled “The Centre and the Community” are very much at the heart of the 


service they received from the law centro. The research showed that clients had 
ill-defined expectations of what the law centre could do for them and, conse- 
quently, most went away satisfied that the centre had done all that it could 
for them. The authors’ comment that clients “ showed a touching faith in the 
magic powers of the ‘professionals’ to solve their problems.” Sensibly the 
authors do not attempt to assess the competence of the advice given, noting 
the abeence of any accepted measure of assessment. The findings touch on the 

adviser as 


argument between case work and group work and on the role of 
counsellor, and raise questions about the desirability of isolating and responding 
to the legal context of a problem without at the same time trying to treat the 
wider social grievance of which the legal context is merely a symptom. Chapter 
5 examines the impact of the law centre on the community and reports on the 
perceptions of the legal system held by members of the community. The 
findings confirm that recourse to legal advice is a remedy of last resort and that 
knowledge about the work of solicitors and the legal aid scheme is alarmingly 
low. It is interesting to note that some community agencies were critical of the 
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ideologies upon which plans to expand legal services for underprivileged 
sections of the community are based. The authors suggest, somewhat 
tentatively, that we may be moving towards a national legal service as being 
the only way in which the demands of all sections of the community can be 
accommodated. The authors quite rightly end the chapter with a question mark; 
the issues raised cannot be resolved without further research and debate, 
There is little in the book that can be subjected to criticism, primarily because 
the book asks more questions than it answers. Nor is it the book’s intention to 
answer the questions it raises; the authors set out to describe the operation of 
an experiment in the delivery of legal services. The merits of the book lie 
in the sound factual basis that is provided for future discussion and debate. 

I would, in conclusion, commend the publishers for having introduced the 
series of direct editions, i.e. books produced direct from a typescript, to which 
the book belongs. I did not find that the absence of justified right-hand margins 
in any way detracted from the presentation of the material. 


Rosin C. A. WHITE. 


LIBERTY, LAW AND Justice. By SIR NORMAN ANDERSON. The Hamlyn 
30th series. [London: Stevens & Sons. 1978. viii + 
140 pp. Paperback £2-25. Hardback £5-00.] 


Sm Norman ANDERSON celebrates the thirtieth series of Hamlyn Lectures, 
appropriately enough, by returning to the theme of the first series, ““ Freedom 
under the Law,” given by Lord Denning (Mr. Justice Denning as he then 
assces the extent 


; 
: 
y 
; 


maintained. He considered that in this country it had been done, and was being 
done. That was 30 years ago however, and Sir Norman asks whether we are 
in a position to make so confident an asertion today. He observee that the 
competing interests of contemporary life are so diverse and interdependent 
that an ever increasing intervention by the law seems inevitable, the problem 
is where to draw the line. The arbiter of the circumstances and extent to 
which the Isw can encroach on liberty he considers must be “‘ justice,” the 
inevitable question being “what is justice?” Sir Norman’s approach to an 
answer is not philosophical, rather it is political. He suggests that it is simple 
enough to discover what men in different countries and periods have called 
justice, and even to detect and enunciate certain principles which emerge from 
a study of concrete examples of the settlement of disputes in widely different 
times and places, in a way which may be regarded as fust. He considers that 
“while the concept of fustice may be imprecise at its edges, it can be shown 
empirically to have a core substance which is tolerably clear and vitally 
important to the maintenance both of individual Hberty and of that social 
cohesion which the law seeks to foster.” 

A discussion of this subject at a political level is topical, and in this way these 
lectures may be regarded, as the “ blurb ” says, as an important contribution to 
current discussion. Sir Norman’s own position may roughly be described as 
liberal conservative/Christian. He believes for example in the rule of law, a 
bill of rights, and the role of law in improving race relations. On the other 
hand he feels that a balance needs to be struck between permissiveness and 
attacks on the fundamental decencies and mutual respect on which society is 
founded. So for example he favours obscenity laws (he considers the 
assertion that pornography does nobody any harm is patently ridiculous although 
in point of fact it is by no means clear). He considera that to secure justice at 
the expense of our basic libertles is to pay too high a price, and doubts 
whother liberty and initiative can ever be fostered and guaranteed in a wholly 
socialist state Gf by that he means Marxist-Leninist state he has, with the 
greatest respect, missed the point). He accepts uncritically John Rawis’s theory 
of fustice. 
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No doubt these views reflect those of a considerable number of people, 
including many members of the legal profession. They are not however to be 
taken as encapsulating universal truths. In the first place they assume a 


symbol of success for the political group sponsoring the legislation. The 
morality laws of some of the “ Bible beit ” states of America are good examples 
of this sort of thing. But an unenforceable law is not necessarily an ineffective 
law as Sir Norman seems to assume: it may have a social effect as a public 
declaration of what people suppose to be the dominant morality. From this 
point of view his attempt to distinguish between those aspects of human rights 
declarations and the like which are legialatable, and those which merely set 
goals, is not quite so straightforward as he seems to imagine. Moreover, the 
effectiveness of even the most tightly drafted and enforceable of laws must 
depend on the social and political circumstances of any particular society. The 
ineffectiveness of constitutional guarantees of personal freedoms in many 
Third World and Eastern bloc countries is sufficient to underline this. 

I find it surprising that someone as familiar with other legal systems aa Sir 
Norman should apparently regard as unproblematic the relationship between 
law and society and the nature of legal domination. In asserting the historical 


society 
of religion in the sphere of the legal, to the domination of the formally 
rational. At one point he suggests that in countries and periods in which the 
Rule of Law prevails the population may be content to think almost exclusively 
in terms of positive law, but as scon as a régime of tyranny prevails men’s minds 
turn wistfully to a transcendental concept of law and justice. This is no doubt 
true of some societies, especially those influenced by the Christian Church, but 
it is clearly not a universal truth. Stable societies can exist in which to our 
eyes quite monstrous acts of tyranny are perpetrated. Sir Norman will no doubt 
be aware that in the Zulu state at its apogee, arbitrary violence was an cesential 
pert of the charisma of the ruler. Indeed in societies where the ruler is 
believed to be a god, arbitrary death at the hands of that god can be viewed 
as a privilege rather than an injustice. Outside the Western European traditian, 
stable societies can be found which contradict most of the general tenets of 


J. N. ADAMS, 
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THe LIABILITIES OF OFFICE: INDEMNIFICATION AND INSURANCE OF 
CORPORATE OFFICERS AND Dmecrons. By MICAEL A. 
SCHAEFTLER. [Little, Brown & Co. 1976. xviii and 326 pp. 
including index (price unspecified)]. 

` Tue first two chapters of Dr. Schaeftlers interesting monograph are a 

necessary preliminary to his main thesis. They explore the evolution of the 

corporate artillery of derivative suits and the increasingly exacting duties of 
directors and officers in contemporary American law. These are in themselves 
well-worn themes in the treatment of which nothing very new has been added; 
but these chapters provide, especially for the non-American reader, the proper 
context in which to understand the “ corporate armour ” which has been created 
in response to the challenge. It is this armour, as his title indicates, which is 

Dr. Schaeftler’s principal Interest. 

In a chapter on the policy issues affecting the practice of indemnification 
or “D and O” insurance, the author deals with the central argument that the 
existence of insurance cover will remove or reduce the deterrent value of 
civil Hability where directors breach their duty of care and skiIL After review- 
ing a similar debate on the impact of Hability insurance in medical and legal 
practice and in the wider fleld of motor insurance, he concludes that there is 
no real evidence that the prospect of civil liability is a real deterrent to negligent 
behaviour (as it would be in the case of fraud or the various forms of “ self- 
dealing ” in breach of fiduciary duty). The main function of ability insurance, 
here as elsewhere, is to re-allocate losses and specifically to protect the 
corporation from losses caused by its directors or officers who have been 
found by a court to have acted in breach of their duty to exercise due care. It 
is no more objectionable to insure such risks than in other tort situations where 
penalising the defendant is not regarded as important. What is significant is that 
otherwise there may be no adequate fund to meet the very substantial losses, as 
expressed in damages awarded in derivative suits against directors and officera, 
that are incurred. What are frequently the small personal! resources of those 
who manage large public corporations must be welghed against the vast 
economic damage that they may do to their corporation. This is frequently 
much more substantial than in cases involving bad faith or secret profits or even 
the straightforward misappropriation of corporate ameta. Since general 
“ economic loss’? insurance (i.e. for business misfortune whether or not legally 
attributable to negligent mismanagement) is not on the market for corporations 
public or private (and would in any case be prohibitively expensive), at least 
D and O insurance minimises the risk where proven negligence is established. 
This must, it is contended, be beneficial for the corporation and those who 
invest in or, indeed, are employed by it. 


managerial irresponsibility or incompetence. There Is, first of all, a deductible 
amount (of at least $20,000 end sometimes ranging up to $100,000) and 
addition the insured is required to bear 5 per cent. of each and every loss 
their own risk. (Thus the coverage is Hmited to 95 per cent. of the loss above the 


deductible amount). This, of course, is there primarily to protect the insurer 
but also conforms to public policy. A second factor fs tha that the sours of D and O 
policies is carefully confined to “ breach of duty, neglect iedee oor Mlele; 


misleading statement omision or other act done or attempted” while 
exchiding “ illegal personal profit or short swing profit, self dealing, conflict of 
interests, fraud or dishonesty ” (as well as fines or penalties imposed by statute). 
To put D and O insurance in its proper context it should be understood that 
since the early 1960s there has been an increasing number of sults for negligence 
against both executive and non-executive directors. These have indicated a 
higher standard of care and skill demanded of directors and officers (with 
signs of appropriate discrimination as to what may be exacted from executive 
and non-executive directors). Dr. Schaeftler contends that among the factors 


Jr 
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that have increasingly made directors, as well as their corporations, take 
refuge in D and O insurance is that not only the courts but the S.E.C. have 
clearly shown that they nowadays place greater responsibility on directors: that 
more information is available to shareholders because of the higher 
standards of disclosure in public corporations; and that a more sympathetic 
attitude to shareholders’ suits is being ehown by American courts. From the 
restrictive standpoint of English company law to derivative suits, this means 
that the gap has grown oven wider between the two legal systems. Although 
the first D and O policy was offered by Lloyds over 30 years ago, its use in 
Britain has been confined to so-called “third party” claims against directors 
for the torts they negligently commit in exercising their office. The factors that 
have made the American director “run for cover” are of course totally 
absent there. 

A number of interesting issues arise out of Schacftler’s study of the common 
practices and standard terms in the D and O insurance business in America. 
In spite of the deductible amount and percentage requirement, D and O (and 
this was even more true when such policies first became common) is one 
of the most expensive types of policy. The author attributes this to the genuine 
difficulty of fixing a fair price. This is partly due to the limited experience of 
insurers (especially in the 1960s) and the secrecy about the number of companies 
having such policies. Only New York State requires corporations to disclose 
the purchase of this kind of insurance. There was also lack of mifficient 
relevant statistical and actuarial data and uncertainty about the trends and 
directions of the courts and legislatures in imposing standards of care on 
directors. 

One of the alleged benefits of this kind of insurance is the possible “feed 
back effect” in producing better standards of management and boardroom 
competence. The author shows that in deciding to issue or renew policies 
(and in setting the appropriate premium in relation to the maximum amount 
insured) those acting far the insurer carefully scrutinise not:only the corpora- 
tion’s general financial record but also the record of previous claims or 
litigation by shareholders, the S.E.C. or the antitrust authorities, A related 
factor is the business experience of the directors and officers covered and their 
involvement or lack of Involvement in prior tigation. The author makes the 
Justified inference that the possibility (a very real one, experience shows) of 
being refused renewal, or of having a very high premium set, is something which 
directors and officers will fear in itself and because if raised at a shareholders’ 
meeting will put them in at least a very embarrassing position. He argues that 
compulsory disclosure of this information would provide a useful discipline for 
Management and the New York disclosure requirement should be copied in 
other states. 

Space does not permit reference to a number of other important issues 
which are explored with careful scholarship and a balanced consideration of the 
policy issues involved. The author amply demonstrates the shortcomings of 
indemnification provisions (whether in the charter or by-laws or even a service 
agreement) not only from the viewpoint of directors and officers but that of 
the corporation itself. He defends the standard “split ” in the payment of D 
and O premiums (90 per cent. to the corporation and 10 per cent. to the 
director or officer whose liability is insured) on the realistic ground that, granted 
that such assurance also benefits the corporation and otherwise moets public 
policy requirements, any rule requiring directors to pay their own premiums 
could all too readily be evaded under the guise of some form of remuneration. 

In a penultimate chapter Dr. Schaeftler turns away from America to review 
the position in Britain and Europe. He is disappointed to find that there 
has been no “felt need ” for D and O insurance on this side of the Atlantic. 
He rightly attributes this to the almost total absence of litigation against 
directors on the grounds of negligent mismanagement. This is nevertheless 
a book that every English company lawyer may read with profit. It has a 
few of the flaws that are associated with the Ph.D. thesis which becomes 
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a book. There is some undue repetition and the author is at times unduly 
diffident in asserting his views in deference to those of established academica. 


A. J. Borne. 


CONSTITUTIONAL LAW OF CANADA. By Perer W. Hoca. [Carswell. 
1977. 443 pp.] GOVERNMENTAL AND INTERGOVERNMENTAL 
Daon. By Coum H. H. McNaren. [University of Toronto. 
1977. 164 pp.] 


THERE is a steady flow of good-quality books on public law from the Common- 
wealth, of which these two books are representative 

Professor Hogg, a New Zealander translated from Australia, found himself in 
his Canadian chair having to lecture on Canadian Constitutional Law. So he did 
the sensible thing: wrote a text book on it. The result is a thoroughly up-to-date 
account which is also most useful for United Kingdom readers who wish to keep 
in touch with the rapidly-changing Canadian scene. Inevitably Hogg’s con- 
stitutional law is not de Smith’s, Two-thirds of the book is about problems 
arising solely from Canada’s federal constitution. What do we find to write about 
in English constitutional law text books, which are longer than their Canadian 
counterparts? The account of Canada’s Bill of Rights is particularty interesting 
in a book which always faces up to problems without being lost in detail, and 
strikes that nice balance between the legal and the political which is indispens- 
able in a successful writing in this area. 


SoctaL ANTHROPOLOGY AND Law. Edited by Ian Hammett. [A.S.A. 
Monograph 14, Academic Press. 1977. £5+50.] 


Tms volume contains a selection of papers presented at the annual conference 
of the Association of Social Anthropologists held at the University of Keele in 


The overlapping concerns of the social anthropologist and the lawyer are 
frequently Mlustrated throughout this volume and it is appropriate that it should 
bave been dedicated to the memory of Max Gluckman who did so much to break 
down the barriers between the two disciplines. 

The volume is edited by Dr. Hamnett who indicates in his introduction that 
the specific theme chosen for the conference was the relationship between 
“norms” or “rules,” on the one hand, and “ power” or “ interests,” on tho 
other, as manifested in the processes of dispute settlement. Not all of the six 
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papers presented in this volume throw direct ght on this theme, it shold be 
pointed out; indeed the collection rather illustrates the differences in conceptual 
framework, methodology and pre-occupation that characterise research in this 
field. 


Professor Gulliver's paper on mediators discusses an important, but 
insufficiently understood mode of dispute settlement and provides a helpful 
analytical framework for the study of mediation which can be used for cros- 
cultural purposes. Particularly valuable is his emphasis on the status of the 
mediator who, far from playing a neutral role in negotiations and acting as a 
mere catalyst (as he is often represented), usually has a personal interest in 
the outcome of his mediation, which must be taken into account, 

All the other papers are based directly on the contributors’ fleldwork in 
various parts of Africa and therefore have a more specific cultural focus than 
Gulliver’s discussion. Admirers of Law without Precedent may be dissppointed 
by the late Professor Fallers’ paper, which examines the problem of admin. 
istration and the rule of law in colonial Busoga (Uganda) where, as in moat 
British colonies, administrative and judicial functions were largely fused in a 
single hierarchical system. After discussing three cases that came before the 
chief’s courts, he concludes, in -effect, that there was no problem, that 
the Basoga “. . . shared a Whig view of the supremacy of law” (p. 69) 
and that there is evidence of the notion of judicial review even in pre-colonial 
Busoga. Ethnocentric statements of this kind require much greater substantia- 
tion than Fallers is able to provide. Court records by themseives are an 
unreliable guide. It is important to consider how the chiefs and headmen 
perceive their roles and how those roles are perceived by others, including 
the parties to a particular dispute. This can only be done by close observation, 
careful questioning and a rigorous examination of the vocabulary used to 
describe what the chiefs do. In any event, it is not helpful to use expressions 
Eke “role of Jaw” and “ judical review,” that have a technical significance 
specific to one legal system, to denote institutions in other systems. A neutral 
terminology is deatrable. 

The remaining four papers exemplify the sort of detailed investigation advo- 
cated above, Mr. Snyder’s analysis of “ pledge ” transactions in Senegal is par- 
ticularly interesting as an illustration of the way in which the introduction of a 
cash-economy led to changes both in the rules governing a customary institution, 
the “ pledge ” of rice-land among the Bandial, and in the function it performed. 
Although Snyder admita that most land disputes would have been settled 
within the villages, he decided to focus on the decisions of the colonial courts 
as they were “. .. the primary institutional vehicle by which the legal founda- 
tions ‘of peripheral capitalism penetrated into rural areas” (p. 135). Even so, 
conclusions regarding the extent of this penetration which are besed solely on 
disputes settled by the colonial courts are bound to be tentative, and it is likely, 
and this is borne out by the other three papers, that the unofficial processes of 
dispute settlement would have repaid closer study. 

Dr. Moore provides a detailed account of a dispute between two Chagga 
(Tanzania) that was first heard before an informal gathering of Kinsmen and 
neighbours (including the TANU cell leader) and later taken to the magistrate’s 
court. Her discussion neatly illustrates the different ways in which “norma ” , 
and “interests” interacted at the two hearings and stresses the importance 
of seeing cach hearing as “a general event of articulation between levels and 
kinds of organisation ” (p. 186). 

It is clear from Moore’s example that where the perties to a dispute differ in 
educational attainment, one party will often be able to manipulate judicial 
processes to his own advantage. Mr. Perry’s interesting paper on “Law Codes 


work that is being done in the fleld of “legal anthropology,” but it contains a 


Ter Lawyer AND Justice. A collection of addresses to the Holds- 
worth Club of the University of Birmingham. Edited with an 
introduction by Proressor B. W. Harvey. [London: Sweet 
& Maxwell. 1978. viii and 304 pp. £6-00.] 


Tams volume has been produced to celebrate the first 50 years of the Holds 
worth Club of the Faculty of Law at the University of Birmingham. It reprints 
13 Presidential addressee, as woll as an address by Sir William Holdsworth 


Professor Harvey says that the cri adopted in selecting the addresses 
included current relevance to these themes, and demand for eaddreeses out of 
print. I must confess that I did not find the groupings particularly illuminating, 
and felt for the most part that the addresses might as well have been printed in 
chronological order. This is a trivial matter however. 


broad subjects must necessarily be superficial, Lord Crosa shows a breadth of 
understanding which is noticeably lacking in some of the other addresses. 
Indeed, somo of these, entertaining as they are, serve as a depressing afirma- 
tion of the blinkered outlook of the legal profession. 

Blinkered is not a description which can be applled to Lord Wilberforce, 
and I found his address possibly the most interesting of the whole collection. 
His theme was Law and Economics, in which context he chose to discuss three 
subjects: company law, taxation and restrictive practices and monopolies. 
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All are obvious candidates for a legal-economic approach and he lists some 
others. Lawyers in this country have shown little interest in economics, This 
has not been the case in other countries, notably the United States. As an 
example of the difference between what can be achieved in relation to a given 
economic situation on the one hand by the normal legal process of analysis 
and analogy plus a dash of commonsense, and what on the other hand can be 
achieved by detailed economic research into the whole structure of an industry, 
he suggests a comparison of Regent Oll Co. v. Strick and B.P. (Australia) v. 
Commissioner of Taxation,’ and the Report of the Monopoly Commission on 
apa OE S Meee o rin ag tear ed ce geese 

they could surely benefit from widening thsir horizons somewhat in this 
direction, 

Some other addresses are worth special mention. Pound on “ Fashions in 
Jurlstic Thinking” is an entertaining account of this realist theme, and is 
very suitable for student reading. Lord Russels account of the realities 
of decision making in the Court of Appeal, and Lord Diplock on “ The Judge as 
Lawmaker ” are also useful student reading. Sir Robert Megarry on “ The Law 
Lecture ” on the other hand should be on many law lecturers’ own reading lists, 

This volume is a worthy tribute to the Holdsworth Club. 

J. N. Apams, 





1 [i965] 3 AD ER. 174 and 209. 


